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1  *  In  The 

UNITED  STATES  COURT  OF  APPEALS 
Foe  the  Distbict  of  Columbia  Circuit 


No.  10,376 


National  Coal  Association 
United  Mine  Workers  of  America 
Railway  Labor  Executives  Association 

Petitioners 


vs. 


Federal  Power  Commission 

Respondent 


PETITION  FOR  REVIEW 


To  the  Honorable  Justices  of  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia: 

Your  Petitioners,  National  Coal  Association,  United 
Mine  Workers  of  America,  and  Railway  Labor  Executives 
Association,  having  a  joint  and  several  interest  in  this 
proceeding  and  being  aggrieved  and  suffering  a  legal 
wrong  by  an  Order  of  the  Federal  Power  Commission, 
hereinafter  called  the  “Commission”,  dated  May  3,  1949, 
hereby  file  in  this  Court  pursuant  to  Section  19(b)  of  the 
Natural  Gas  Act  their  joint  and  several  petition  to  this 
Honorable  Court  to  review  such  Order  and  upon  such 
review  to  set  aside,  and  annul  the  same.  A  true  and  cor- 
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rect  copy  of  said  Order  of  May  3,  1949  is  hereto  at¬ 
tached,  marked  Exhibit  “A”,  and  by  this  reference  made  a 
part  hereof.  In  support  hereof,  Petitioners  respectfully 
show: 

2  A.  The  Nature  of  the  Proceeding  as  to 

Which  Review  is  Sought 

On  June  30,  1948,  East  Tennessee  Natural  Gas  Com¬ 
pany,  hereinafter  referred  to  as  “East  Tennessee”,  filed 
an  application  with  the  Federal  Power  Commission  pur¬ 
suant  to  provisions  of  Section  7(c)  of  the  Natural  Gas 
Act  seeking  a  certificate  of  public  convenience  and  neces¬ 
sity  which  would  authorize  the  construction  and  operation 
of  319  miles  of  pipeline  for  the  transmission  of  natural 
gas  from  a  connection  with  the  main  natural  gas  trans¬ 
mission  pipeline  system  of  Tennessee  Gas  Transmission 
Company  near  Green  Brier,  Tennessee,  to  a  point  near 
Bristol,  Tennessee,  with  a  lateral  pipeline  extending  from 
such  transmission  pipeline  to  Johnson  City,  Tennessee. 
Said  pipeline  would  consist  of  164  miles  of  22-inch  0.  D. 
pipe  from  the  point  of  connection  with  Tennessee  Gas 
Transmission  Company  to  Oak  Ridge,  Tennessee,  at  which 
latter  point  the  United  States  Atomic  Energy  Commission 
operates  facilities  for  the  processing  of  uranium  ore. 

The  pipeline  as  originally  projected  would  have  had  a 
daily  delivery  capacity  of  100  million  cubic  feet  of  natural 
gas  per  day,  of  which  60  million  cubic  feet  per  day  was 
to  be  made  available  to  the  Atomic  Energy  Commission 
where  natural  gas  was  to  be  used  as  a  fuel  in  steam  boilers 
for  the  generation  of  electricity,  which  electricity  would 
be  used  solely  for  operating  the  uranium  ore  processing 
plant. 

By  an  amendment  to  the  aforementioned  application, 
filed  with  the  Commission  on  January  14,  1949,  East  Ten¬ 
nessee  stated  that  it  proposed  to  defer  prosecution  of  that 
portion  of  its  application  which  contemplated  service  east¬ 
erly  from  Oak  Ridge,  Tennessee,  to  Bristol,  Tennessee, 
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asking  for  an  early  hearing  on  that  part  of  its  application 
relating  to  the  construction  of  the  proposed  22-inch  0.  D. 
pipeline  as  far  as  Oak  Ridge,  Tennessee.  In  due  time  and  in 
conformity  with  the  Rules  of  the  Commission  [Section 
1.8,  Rules  of  Practice  and  Procedure,  18  C.  F.  R.  1.8] 
3  and  the  applicable  Statute  [Section  15(a)  of  the 
Natural  Gas  Act]  these  Petitioners  filed  petitions 
with  the  Commission  asking  that  they  be  permitted  to 
intervene  and  become  parties  to  the  proceeding  instituted 
pursuant  to  the  application  of  East  Tennessee  hereinbe¬ 
fore  referred  to.  Thereafter,  and  on  March  3,  1949,  the 
Commission  issued  an  Order  authorizing  such  interven¬ 
tion. 

In  hearings  subsequently  conducted  on  the  application 
of  East  Tennessee  these  Petitioners  appeared  by  counsel, 
presented  witnesses,  introduced  evidence,  filed  a  brief,  en¬ 
gaged  in  oral  argument,  and  otherwise  participated  fully 
in  all  proceedings  conducted  pursuant  to  the  amended  ap¬ 
plication  filed  by  East  Tennessee. 

Your  Petitioner  National  Coal  Association  is  a  volun¬ 
tary,  non-profit  organization  incorporated  under  the  laws 
of  the  State  of  Delaware.  Its  members  consist  of  owners 
and  operators  of  bituminous  coal  mines,  which  said  mines 
produce  approximately  four-fifths  of  the  total  commercial 
bituminous  coal  produced  in  the  United  States.  Said  Na¬ 
tional  Coal  Association  was  formed  for  the  promotion  of 
the  welfare  and  the  protection  of  the  interests  of  its  mem¬ 
bers,  among  other  things  as  such  interests  may  be  affected 
by  competitive  fuels.  Bituminous  coal  produced  by  mem¬ 
bers  of  the  National  Coal  Association  has  been  used  as 
fuel  for  the  generation  of  steam  in  the  electric  plant  of 
the  Atomic  Energy  Commission  at  Oak  Ridge  since  that 
plant  was  placed  in  operation  in  1945.  The  annual  con¬ 
sumption  of  coal  for  the  purposes  aforesaid  have  aggre¬ 
gated  in  excess  of  700,000  tons.  The  coal  so  used  will  be 
displaced  by  natural  gas  as  a  fuel  for  steam  generating 
purposes  if  the  project  contemplated  by  East  Tennessee 
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and  hereinbefore  described  is  brought  to  fruition,  thus  de¬ 
priving  such  coal  producers  of  a  substantial  outlet  for 
their  product  and  of  the  revenues  incident  to  the  sale  of 
such  coal. 

Your  Petitioner  United  Mine  Workers  of  America  is  a 
voluntary,  unincorporated,  non-profit  association  organized 
for  the  protection  and  welfare  of  the  mine  workers  belong¬ 
ing  to  and  affiliated  with  it;  its  members  number  approxi¬ 
mately  600,000  persons  engaged  in  the  actual  mining  and 
production  of  coal,  including  coal  produced  from  mines 
from  which  the  Atomic  Energy  Commission  has  and  is 
presently  obtaining  supplies  used  and  to  be  used  as  a  fuel 
for  the  generation  of  steam  at  the  Oak  Ridge,  Tennessee, 
plant.  The  displacement  of  such  coal  by  the  substitution 
of  natural  gas  will  seriously  and  adversely  affect  mine 
workers  who  are  members  of  your  Petitioner, 
4  United  Mine  Workers  of  America,  in  their  employ¬ 
ment  and  opportunities  for  employment. 

Your  Petitioner  Railway  Labor  Executives  Association 
is  a  voluntary,  unincorporated  association  composed  of 
the  chief  executive  officers  of  twenty-one  of  the  so-called 
standard  railroad  labor  unions.  Said  association,  pursuant 
to  authority  vested  in  it  by  such  chief  executive  officers, 
represents  approximately  1,300,000  railroad  employees  and 
was  organized  for  the  protection  and  advancement  of  the 
welfare  of  such  railroad  employees.  Railroads  serving  the 
Oak  Ridge,  Tennessee,  plant  of  the  Atomic  Energy  Com¬ 
mission  receive  approximately  $1  million  per  year  in  the 
form  of  revenue  for  the  transportation  of  bituminous  coal 
from  coal  mines  to  the  said  Oak  Ridge  plant.  The  sub¬ 
stitution  of  natural  gas  for  such  bituminous  coal  for  the 
purposes  aforesaid  will  deprive  those  railroads  of  the 
revenue  incident  to  the  transportation  of  coal  and  the  di¬ 
minution  of  coal  tonnage  resulting  from  such  substitution 
will  seriously  and  adversely  affect  railroad  employees  in 
their  employment  and  opportunities  for  employment. 
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On  March  31,  1949,  pursuant  to  an  Order  of  the  Com¬ 
mission  granting  leave  so  to  do,  your  Petitioners  filed  a 
brief  in  opposition  to  the  granting  of  a  certificate  of  public 
convenience  and  necessity  to  East  Tennessee  covering  the 
proposed  construction  and  operation  of  the  natural  gas 
pipeline  facilities  to  serve  the  Oak  Ridge  plant  of  the 
Atomic  Energy  Commission.  As  part  of  and  in  connection 
with  the  filing  of  said  brief,  your  Petitioners  requested  the 
Commission  to  make  certain  findings  and  conclu- 
5  sions,  copies  of  which  are  hereto  attached,  marked 
Exhibit  “B”,  and  by  this  reference  made  a  part 
hereof. 

On  April  7,  1949,  the  Commission  issued  “Findings  and 
Order  to  Show  Cause,  Reopening  Proceedings,  and  Setting 
Hearing”  in  its  Docket  No.  G-1065,  which  said  Docket  re¬ 
lated  to  the  application  of  East  Tennessee  for  a  certificate 
of  public  convenience  and  necessity  authorizing  the  con¬ 
struction  and  operation  of  the  said  Oak  Ridge,  Tennessee, 
natural  gas  pipeline.  In  said  Order  the  Commission,  among 
other  things,  found : 

“  (1)  Natural  gas  service  to  the  Atomic  Energy  Com¬ 
mission  for  use  in  its  Oak  Ridge  facilities,  as 
proposed  in  the  amended  application  of  East 
Tennessee  Natural  Gas  Company  in  Docket  No. 
G-1065,  is  necessary  for  the  common  defense 
and  security  of  the  nation,  and  authorization 
of  such  service  is  required  by  the  public  con¬ 
venience  and  necessity. 

“(2)  Applicant  East  Tennessee  Natural  Gas  Com¬ 
pany  has  not  been  able  to  show  that  the  Ten¬ 
nessee  Gas  Transmission  Company,  from  which 
it  proposes  to  obtain  its  supply  of  natural  gas 
with  which  to  serve  Oak  Ridge,  has  an  uncom¬ 
mitted  capacity  in  its  pipeline  sufficient  to  pro¬ 
vide  a  firm  supply  of  natural  gas  to  East  Ten¬ 
nessee  adequate  to  justify  authorization  of  the 
pipeline  project  proposed.”  (p.  6) 

The  Commission  in  such  Fndings  and  Order  ordered  a 
further  public  hearing  to  enable  East  Tennesse  to  present 
such  additional  evidence  in  conformity  with  the  Order  of 
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April  7,  1949,  as  it  deemed  appropriate  in  support  of  its 
application  for  a  certificate  of  public  convenience  and 
necessity.  A  true  and  correct  copy  of  the  Findings  and 
Order  of  the  Commission,  dated  April  7,  1949,  is  hereto 
attached,  marked  Exhibit  “C”,  and  by  this  reference  made 
a  part  hereof. 

Subsequent  to  the  issuance  of  the  said  Order  of  April 
7,  1949,  and  in  conformity  therewith,  further  hearings  were 
held  and  additional  evidence  adduced,  after  which  and 
under  date  of  May  3,  1949,  the  Commission  entered  Find¬ 
ings  and  Order  Issuing  a  Certificate  of  Public  Convenience 
and  Necessity  to  East  Tennessee  authorizing  the  con¬ 
struction  and  operation  of  the  pipeline  facilities  herein¬ 
before  described,  a  true  and  correct  copy  of  said  Findings 
and  Order  being  hereto  attached  and  marked  Ex¬ 
hibit  “A”. 

6  On  or  about  June  1,  1949,  your  Petitioners  filed 

a  joint  and  several  application  with  the  Commis¬ 
sion  pursuant  to  Section  19(a)  of  the  Natural  Gas  Act 
requesting  a  Rehearing,  Reconsideration,  Revocation  and 
Abrogation  of  the  Commission’s  Order  dated  May  3,  1949 
granting  a  certificate  of  public  convenience  and  necessity 
to  East  Tennessee.  Copy  of  such  application  is  hereto 
attached,  marked  Exhibit  “D”,  and  by  this  reference  made 
a  part  hereof. 

On  or  about  June  13,  1949,  your  Petitioners  filed  with 
the  Commission  pursuant  to  Section  1.33(2)  of  the  Com¬ 
mission’s  Rules  of  Practice  and  Procedure  [18  C.  F.  R. 
1.33]  a  document  entitled  “Notice  of  Good  Cause  and  Re¬ 
quest  for  Reopening  Proceedings”,  copy  of  which  said 
document  is  hereto  attached,  marked  Exhibit  “E”,  and 
by  this  reference  made  a  part  hereof. 

Under  date  of  June  29,  1949,  the  Commission  issued 
“Findings  and  Order  Denying  Request  for  Reopening  and 
Denying  Application  for  Rehearing”  in  said  Docket  No. 
G-1065.  A  true  and  correct  copy  of  such  Findings  and 
Order  is  hereto  attached,  marked  Exhibit  “F”,  and  by 
this  reference  made  a  part  hereof. 
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B.  The  Statutes  Upon  Which,  Petition  for  Review 

Is  Based 

The  applicable  Statutes  authorizing  your  Honorable 
Court  to  hear  and  decide  this  Petition  for  Review  are: 

Section  19(b)  of  the  Natural  Gas  Act  of  June  21,  1938 
[Title  15,  U.  S.  C.  A.  Sec.  717r]  which  reads  as  follows: 

“(b)  Any  party  to  a  proceeding  under  this  act 
aggrieved  by  an  order  issued  by  the  Commission  in 
such  proceeding  may  obtain  a  review  of  such  order 
in  the  circuit  court  of  appeals  of  the  United  States 
for  any  circuit  wherein  the  natural-gas  company  to 
which  the  order  relates  is  located  or  has  its  principal 
place  of  business,  or  in  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia,  by  filing  in  such 
court,  within  sixty  days  after  the  order  of  the  Com¬ 
mission  upon  the  application  for  rehearing,  a  written 
petition  praying  that  the  order  of  the  Commission  be 
modified  or  set  aside  in  whole  or  in  part.” 

7  Section  10(a)  of  the  Administrative  Procedure 

Act  of  June  11,  1946,  Title  5,  U.  S.  C.  A.  Sec.  1009, 
reading  as  follows : 

“  (a)  Any  person  suffering  legal  wrong  because  of 
any  agency  action,  or  adversely  affected  or  aggrieved 
by  such  action  within  the  meaning  of  any  relevant 
statute,  shall  be  entitled  to  judicial  review  thereof.’ ’ 

Section  2(b)  of  the  Administrative  Procedure  Act  of 
June  11,  1946,  Title  5,  U.  S.  C.  A.  Sec.  1001,  reading  as 
follow's : 

“(b)  Person  and  Party. — ‘Person’  includes  ind- 
viduals,  partnerships,  corporations,  associations,  or 
public  or  private  organizations  of  any  character  other 
than  agencies.  ‘Party’  includes  any  person  or  agency 
named  or  admitted  as  a  party,  or  properly  seeking  and 
entitled  as  of  right  to  be  admitted  as  a  party,  in  any 
agency  proceeding;  but  nothing  herein  shall  be  con¬ 
strued  to  prevent  an  agency  from  admitting  any  per¬ 
son  or  agency  as  a  party  for  limited  purposes.” 

As  hereinbefore  set  forth,  Petitioners  duly  filed  on  June 
1,  1949,  their  Petition  for  Rehearing  and  Reconsideration 
of  the  Commission’s  Findings  and  Order  of  May  3,  1949. 
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This  application  for  rehearing  and  reconsideration  was 
denied  by  the  Commission’s  Order  of  June  29,  1949.  This 
petition  for  Review  is  being  filed  within  sixty  days  fol¬ 
lowing  June  29, 1949. 

C.  The  Points  Upon  Which  Petitioners  Intend  to  Rely 

Petitioners  intend  to  rely  upon  the  following  points: 

(1)  The  Commission  erred  in  finding  that  the  granting 
of  the  application  of  East  Tennessee  in  FPC  Docket  G-1065 
was  necessary  for  the  common  defense  and  security  of 
the  nation.  Such  finding  is  not  supported  by  substantial 
evidence  in  the  record. 

(2)  The  Commission  erred  in  finding  that  the  granting 
of  the  application  of  East  Tennessee  in  FPC  Docket 
G-1065  was  necessary  for  the  common  defense  and  security 
of  the  nation  and  that  the  authorization  to  construct  the 
facilities  therein  described  was  required  by  the  public  con¬ 
venience  and  necessity  in  that  the  conclusion  reached 

8  by  the  Commission  in  that  respect  is  not  supported 
by  adequate  findings  in  the  Commission’s  Order  au¬ 
thorizing  the  Issuance  of  a  Certificate  of  Public  Conveni¬ 
ence  and  Necessity. 

(3)  The  Commission  erred  in  predicating  a  finding  of 
public  convenience  and  necessity  “solely  on  the  basis  of 
the  strong  representations  made  by  the  Atomic  Energy 
Commission”.  The  Commission  is  required  by  law  to 
base  its  findings,  conclusions  and  order  upon  the  whole 
record  or  such  portions  thereof  as  are  cited  by  any  party 
to  the  proceedings  and  as  supported  by  and  in  accord¬ 
ance  with  reliable,  probative  and  substantial  evidence,  in 
accordance  with  the  provisions  of  Section  7(c)  of  the  Ad¬ 
ministrative  Procedure  Act  [Title  5,  U.  S.  C.  A.  1006(c)]. 
The  action  of  the  Commission  in  basing  its  order  solely 
on  the  representations  of  the  Atomic  Energy  Commission 
was  contrary  to  law,  capricious  and  arbitrary  and  such 
action  deprived  your  Petitioners  of  their  constitutional 
rights  guaranteed  by  the  Fifth  Amendment  of  the  Consti- 
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tution  of  the  United  States ;  such  order  constitutes  the  tak¬ 
ing  of  property  of  these  Petitioners  without  due  process 
of  law. 

(4)  The  Commission  erred  in  finding  that  “East  Ten¬ 
nessee  is  able  and  willing  to  do  the  acts  and  perform  the 
services  proposed  and  to  conform  with  the  provisions  of 
the  Natural  Gas  Act,  as  amended  and  the  require¬ 
ments  and  regulations  of  the  Commission  thereunder”. 
East  Tennessee  cannot  perform  the  services  proposed 
without  an  adequate  supply  of  gas  and  there  is  no 
showing  supported  by  substantial  and  probative  evidence 
in  the  record  of  the  proceedings  before  the  Commission 
showing  that  such  supply  of  gas  will  be  available  to  East 
Tennessee. 

(5)  The  Commission  erred  in  failing  to  give  consider¬ 
ation  to,  pass  upon  and  make  findings  and  state  conclusions 
upon  material  issues  of  fact  presented  to  it  in  the  Proposed 
Findings  and  Conclusions  submitted  to  the  Commission  by 
these  Petitioners,  which  failure  was  in  violation  of  Section 
8(b)  of  the  Administrative  Procedure  Act  [Title  5,  U.  S. 

C.  A.  1007(b)].  The  Commission,  in  finding  that 
9  East  Tennessee  would  have  an  adequate  supply  of 
gas,  relied  upon  evidence  adduced  in  proceedings 
separate  and  distinct  from  and  unrelated  to  the  pro¬ 
ceedings  in  Docket  No.  G-1065  without  legal  sanction  or 
authority  for  so  doing. 

(6)  If  it  should  be  held  that  the  Commission  has  by 
implication  or  otherwise  taken  or  attempted  to  take  official 
notice  of  the  evidence  contained  in  such  other  and  un¬ 
related  proceedings  as  a  basis  for  a  finding  of  adequacy 
of  gas  supplies  and  that  taking  of  such  official  notice 
was  warranted  by  law,  the  Commission  erred  in  refusing 
Petitioners ’  request  that  they  be  given  an  opportunity 
to  show  the  contrary,  as  provided  for  in  Section  7(b)  of 
the  Administrative  Procedure  Act  [Title  5,  U.  S.  C.  A. 
1006(b)]. 

(7)  The  Commission  erred  in  holding  that  the  request 
for  reopening  of  the  proceedings  filed  by  these  Petition- 
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ers  under  Section  1.33  of  the  Commission’s  Buies  of  Prac¬ 
tice  and  Procedure  was  not  authorized  since  it  was  not 
filed  before  the  entering  and  issuing  by  the  Commission 
of  its  final  Order  of  May  3,  1949.  Such  holding 'is  not 
supported  by  the  terms  or  provisions  of  such  rule  nor  by 
the  applicable  law. 

(8)  Petitioners  assert  that  the  errors  assigned  herein 
and  the  orders  complained  of  constitute  an  abuse  of  the 
Commission’s  statutory  powers,  are  arbitrary,  capricious, 
unlawful  and  erroneous;  are  not  based  upon  the  compe¬ 
tent,  substantial,  or  probative  evidence  required  by  the 
Natural  Gas  Act  and  the  Administrative  Procedure  Act; 
and  violate  Petitioners’  constitutional  rights  as  guaran¬ 
teed  by  the  Fifth  Amendment  to  the  Constitution  of  the 
United  States  in  that  such  orders  constitute  a  taking  of 
property  without  due  process  of  law. 

D.  Relief  Prayed 

WHEREFORE,  Petitioners  pray  that  a  copy  of  this 
petition  be  forthwith  served  upon  some  member  of  the  Re¬ 
spondent,  Federal  Power  Commission,  pursuant  to  Sec¬ 
tion  19(b)  of  the  Natural  Gas  Act,  that  Respondent 
10  be  required,  in  conformity  with  said  Act,  to  certify 
and  file  with  the  Court  the  transcript  of  the  record 
upon  which  the  orders  now  sought  to  be  reviewed  were 
entered,  that  this  Court  review  such  proceedings  and  that 
said  orders  be  vacated  and  set  aside  and  that  this  Court 
enter  herein  an  order  for  such  other  and  further  relief 
in  the  premises  as  the  rights  and  equities  of  the  cause 
may  require. 

Respectfully  submitted, 

National  Coal  Association 
United  Mine  Workers  of  America 
Railway  Labor  Executives  Association 
Bv:  Tom  J.  McGrath, 

324  Shoreham  Building 
Washington  5,  D.  C. 

Attorney  for  Petitioners 
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James  M.  Haley,  Attorney  for 
National  Coal  Association 
Sonthem  Building 
Washington,  D.  C. 

Welly  K.  Hopkins,  Attorney  for 
United  Mine  Workers  of  America 
900  -  15th  St.,  N.  W. 

Washington,  D.  C. 

OF  COUNSEL 

1  Exhibit  “A” 

UNITED  STATES  OF  AMERICA 
FEDERAL  POWER  COMMISSION 

Before  Commissioners : 

Nelson  Lee  Smith,  Chairman;  Thomas  C.  Buchanan, 
Claude  L.  Draper,  Leland  Olds  and  Harrington  Wim¬ 
berly. 

May  3, 1949 

In  the  Matters  of 

East  Tennessee  Natural  Gas  Company 
Docket  No.  G-1065 

Tennessee  Gas  Transmission  Company 
Docket  No.  G-1070 

Findings  and  Order  Issuing  a  Certificate  of 
Public  Convenience  and  Necessity 

These  proceedings  concern  the  amended  application  filed 
in  Docket  No.  G-1065  by  East  Tennessee  Natural  Gas 
Company  (East  Tennessee)  on  January  14,  1949,  and  the 
application  filed  in  Docket  No.  G-1070  by  Tennessee  Gas 
Transmission  Company  (TGT)  on  July  2,  1948,  for  certifi¬ 
cates  of  public  convenience  and  necessity  pursuant  to  Sec¬ 
tion  7  of  the  Natural  Gas  Act,  as  amended,  authorizing 
the  construction  and  operation  of  certain  natural-gas  pipe¬ 
line  facilities  subject  to  the  jurisdiction  of  the  Commission, 
for  the  purpose  of  supplying  60,000  Mcf  per  day  of  natu- 
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ral  gas  to  the  facilities  of  the  United  States  Atomic  Energy 
Commission  at  Oak  Ridge,  Tennessee. 

After  public  hearings  held  from  March  9  through  21, 
1949,  submittal  of  briefs,  and  oral  argument  before  the 
Commission  on  April  4,  1949,  concerning  the  matters  in¬ 
volved  and  the  issues  presented  by  the  aforementioned  ap- 
applications,  the  Commission  on  April  7,  1949,  entered  its 
findings  and  order  to  show  cause,  reopening  proceedings, 
and  setting  further  hearings  for  the  purpose  of  taking 
additional  evidence.  Pursuant  to  that  order  and  due 
notice,  hearings  were  held  on  April  18  through  21,  1949. 
Oral  argument  was  had  before  the  Commission  on  April 
27, 1949. 

2  In  its  amended  application  East  Tennessee  seeks 

a  certificate  to  construct  and  operate  a  22-inch  pipe¬ 
line  extending  approximately  172  miles  from  a  point  of 
connection  near  Greenbriar,  Tennessee,  with  the  existing 
main  pipeline  facilities  of  TGT,  eastwardly  to  Oak  Ridge, 
Tennessee,  to  supply  60,000  Mcf  per  day  of  natural  gas  to 
the  plant  of  the  Atomic  Energy  Commission  at  Oak  Ridge. 
Applicant  estimates  the  over-all  cost  of  the  proposed  proj¬ 
ect,  including  working  capital,  will  approximate  $9,329,900. 

In  its  G-1070  application,  Tennessee  Gas  Transmission 
seeks  a  certificate  to  construct  and  operate  approximately 
156  miles  of  30-inch  main  pipeline  loops,  6,800  additional 
compressor  H.  P.  to  be  installed  in  existing  compressor 
stations,  and  certain  miscellaneous  facilities,  designed  to 
increase  TGT ’s  system  capacity  by  60,000  Mcf  per  day  for 
the  purpose  of  delivering  that  volume  of  gas  to  East  Ten¬ 
nessee  for  resale  to  the  Atomic  Energy  Commission  at 
Oak  Ridge.  TGT  has  estimated  the  over-all  capital  cost 
of  these  proposed  facilities  will  approximate  $13,350,000. 

Upon  the  record  developed  at  the  initial  hearings,  and 
solely  on  the  basis  of  the  strong  representations  made  by 
the  Atomic  Energy  Commission,  this  Commission  in  its 
April  7,  1949  order  found,  among  other  things,  that  natu¬ 
ral  gas  service  to  the  Atomic  Energy  Commission  for  use 
in  its  Oak  Ridge  facilities,  as  proposed  by  East  Tennessee 
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in  its  amended  application  in  Docket  No.  G-1065,  is  neces¬ 
sary  for  the  common  defense  and  security  of  the  nation, 
and  authorization  of  such  service  is  required  by  public 
convenience  and  necessity.  In  that  order  we  expressed  the 
opinion,  however,  that  the  Commission  could  not  issue  a 
certificate  authorizing  construction  and  operation  of  East 
Tennessee’s  proposed  Greenbriar-Oak  Ridge  pipeline  by 
reason  of  an  insufficiency  of  showings  in  regard  to  gas 
supply  and  plan  of  financing. 

3  In  the  initial  hearings  TGT  failed  to  go  forward 

in  support  of  its  G-1070  application.  This  situation, 
as  we  stated  in  our  April  7,  1949  order,  made  it  impossible 
for  East  Tennessee  to  show  at  the  initial  hearings  an 
adequate,  firm  supply  of  natural  gas  available  to  it  for  the 
proposed  service  to  the  Atomic  Energy  Commission.  We 
further  stated  the  Commission  wTas  of  the  opinion  it  should 
do  everything  in  its  power  to  explore  the  possibility  that 
a  gas  supply  for  the  Oak  Ridge  pipeline  can  be  made 
available  through  the  facilities  applied  for  in  Docket  No. 
G-1070,  or  if  need  be,  through  an  allocation  applying  gen¬ 
erally  against  TGT’s  entire  system  capacity  to  be  borne 
equitably  by  all  customers  and  areas  served  by  TGT.  In 
view  of  the  paramount  need  of  the  Atomic  Energy  Com¬ 
mission  for  the  natural-gas  service  proposed  to  be  rendered 
to  it  by  East  Tennessee  and  the  necessity  for  prompt 
action,  the  Commission  found  it  appropriate  to  provide 
for  further  hearings  commencing  April  18,  1949,  for  the 
following  purposes : 

(1)  To  afford  East  Tennessee  opportunity  to  pre¬ 
sent  such  additional  evidence,  in  conformity  with  the 
Commission’s  April  7  order,  as  it  might  deem  ap¬ 
propriate  in  support  of  its  amended  G-1065  applica¬ 
tion; 

(2)  To  afford  TGT  further  opportunity  to  present 
evidence  in  support  of  its  G-1070  application;  and 
further, 

(3)  Should  TGT  fail  to  make  adequate  showing  in 
support  of  its  G-1070  application,  to  afford  TGT  and 
all  of  its  customers  an  opportunity  to  show  cause, 
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if  any  there  be,  why  the  Commission  should  not  enter 
an  order  providing  for  allocation  of  TGT’s  entire 
pipeline  capacity  among  all  persons  to  whom  TGT  is 
committed  and  authorized  to  furnish  natural-gas 
service,  so  as  to  make  available  to  East  Tennessee 
60,000  of  Mcf  natural  gas  per  day  for  service  to  the 
Atomic  Energy  Commission  at  Oak  Ridge,  Tennessee. 

East  Tennessee  presented  at  the  further  hearings  addi¬ 
tional  evidence  regarding  its  proposed  financing  of  the 
Oak  Ridge  pipeline  project.  In  our  April  7  order  the 
4  view  was  expressed  that  the  record  at  the  initial 
hearing  showed  that  the  economic  feasibility  of  the 
Oak  Ridge  pipeline  project  and  the  plan  presented  for 
financing  that  project  are  tied  in  with  the  operation  and 
financing  of  East  Tennessee’s  Lobelville-Chattanooga- 
Knoxville  pipeline  project  authorized  by  the  Commission 
in  G-889.1  In  that  respect,  no  change  in  our  opinion  ap¬ 
pears  warranted  from  the  additional  evidence  presented 
at  the  further  hearings. 

In  our  April  7  order  we  stated  that  the  plan  of  financing 
presented  by  East  Tennessee  in  the  initial  hearings  with 
respect  to  the  G-1065  Oak  Ridge  project  was  in  many 
respects  unsatisfactory  and  that  the  Company  should  pre¬ 
sent  a  proper  and  feasible  plan  satisfactory  to  the  Com¬ 
mission  covering  both  projects,  namely,  G-1065  and  G-889, 
or  for  the  G-1065  project  immediately  before  us.2 


1  The  Commission  by  its  Opinion  No.  163  and  accompanying 
order,  issued  February  2,  1948,  in  Docket  No.  G-889,  granted  East 
Tennessee  a  certificate  authorising  construction  and  operation  of 
certain  natural-gas  pipeline  facilities  extending  from  a  point  of 
connection  with  TGT’s  main  pipeline  facilities  near  Lobelville,  Ten¬ 
nessee,  to  Chattanooga,  and  thence  to  Knoxville,  for  the  purpose  of 
supplying  natural  gas  for  service  in  certain  cities  and  areas  in 
middle  and  eastern  Tennessee,  including  Chattanooga  and  Knoxville. 

2  The  Commission  in  the  G-889  certificate,  issued  February  2, 
1948,  included  a  condition  expressly  requiring  East  Tennessee  to 
“submit  for  Commission  approval”,  among  other  things,  its  plan 
of  financing  for  the  G-889  project.  See  paragraph  (B)  of  the 
order  of  February  2,  1948,  in  Docket  No.  G-889. 
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At  the  reopened  hearing  East  Tennesse  presented  evi¬ 
dence  of  modifications  in  its  proposed  financing  reflecting 
some  improvement  as  compared  to  the  presentation  at  the 
initial  hearings.  Criticism  has  been  made  of  the  modified 
plan  of  financing  on  the  grounds,  principally,  that  it  does 
not  as  yet  provide  for  a  proper  capital  structure  and 
5  that  excessive  or  over-financing  is  being  proposed. 
This  latter  criticism  is  not  without  basis  if  the  relation 
between  the  G-889  and  G-1065  projects  should  be  ignored. 
The  record  shows  these  projects  are  in  essence  one  com¬ 
bined  undertaking,  the  G-1065  part  to  be  contracted  in 
1949  and  G-889  in  1950.  There  is  a  reasonable  prospect 
that  part  of  the  G-889  financing  may  need  to  be  under¬ 
taken  in  the  latter  part  of  1949  and  that  some  funds  to 
be  realized  presently  from  the  financing  proposed  here 
may  provide  partially  the  funds  needed  by  East  Tennessee 
for  its  G-S89  project.  Furthermore,  the  record  shows  a 
reasonable  probability  that  the  G-1065  construction  will  be 
completed  at  a  cost  of  one-half  to  three-quarters  of  a  mil¬ 
lion  dollars  less  than  the  estimates  submitted  by  East 
Tennessee  in  its  direct  presentation  of  the  G-1065  case 
and  that  any  average,  if  not  used  for  construction,  must 
be  used  immediately  for  retiring  debt. 

Too  low  a  ratio  of  primary  risk  capital  to  total  capitali¬ 
zation  may  be  anticipated  upon  completion  of  the  financing 
presently  proposed  in  connection  with  the  G-1065  Oak 
Ridge  pipeline.  The  resulting  capitalization  upon  comple¬ 
tion  of  this  financing  will  be  $7,700,000  in  bonds,  $2,340,000 
of  principal  amount  interim  notes,  Series  A  &  B,  and  $400,- 
000  of  common  stock.  Upon  conversion  of  the  interim 
notes  after  construction,  the  B  notes  to  common  stock 
and  the  A  notes  to  preferred  stock,  which  conversion  is 
proposed  at  the  end  of  1950,  East  Tennessee’s  capitaliza¬ 
tion  will  bear  a  ratio  of  about  74  percent  of  bonds,  18  per¬ 
cent  of  preferred  stock  and  8  percent  of  common  stock. 
Both  common  and  preferred  stock  are  voting  stock,  with 
the  preferred  carrying  for  a  limited  time  a  conversion 
privilege  into  common. 
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East  Tennessee’s  financial  witness  testified  that  a  proper 
capital  structure  for  the  Company,  after  the  financ- 

6  ing  of  the  G-1065  and  G-889  construction,  would  be 
approximately  75  percent  in  mortgage  bonds,  12 y2 

percent  in  preferred  stock,  and  12*4  percent  in  common 
stock.  The  Commission  staff  has  urged  that  upon  com¬ 
pletion  of  the  G-1065  construction  and  commencement  of 
operation  of  the  Oak  Ridge  pipeline  that  East  Tennessee’s 
capitalization  should  consist  of  not  less  than  15  percent 
of  common  stock  and  10  percent  of  preferred  stock,  the 
balance  being  in  mortgage  bonds. 

The  record  shows  that  the  proposed  securities  have 
been  placed  and,  upon  the  issuance  of  a  certificate  herein 
at  this  time,  may  reasonably  be  expected  to  be  sold  to 
provide  sufficient  funds  for  the  construction  proposed  by 
East  Tennessee  in  1949.  The  resulting  capital  structure 
cannot  be  considered  as  reasonably  proper  except  as  an 
interim  step  in  the  financing  and  construction  of  the  G-1065 
and  G-889  facilities,  the  plan  for  the  further  financing  of 
which  must  be  submitted  later  for  our  approval.  This 
submittal  is  reasonably  to  be  anticipated  later  this  year 
or  early  in  1950. 

At  the  further  hearings  TGT  stated  it  wTas  not  prepared 
to  present  evidence  in  support  of  that  application  immedi¬ 
ately  but  that  in  15  days  it  would  be  prepared  to  go  for¬ 
ward  with  a  showing  with  respect  to  the  remaining  facili¬ 
ties  sought  to  be  certificated  in  its  pending  amended  ap¬ 
plication  in  Docket  No.  G-962,  the  so-called  “G-962-B 
facilities”,  and  the  G-1070  application.  Motions  were  filed 
by  TGT  requesting  further  hearings  be  fixed  in  Docket 
No.  G-962  upon  15-days  notice  and  requesting  that  Docket 
No.  G-1070  be  consolidated  therewith.  The  further  hear¬ 
ings  in  Docket  No.  G-962  have  been  ordered  to  commence 
on  May  4,  1949.  At  the  conclusion  of  the  most  recent 
hearings,  the  taking  of  evidence  in  the  matter  of  Docket 
No.  G-1070  was  recessed  until  the  same  date. 

7  The  failure  of  TGT  to  go  forward  in  support  of 
its  G-1070  application  at  the  initial  hearings  herein 
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created  a  situation,  as  we  noted  in  our  April  7  order, 
which  made  it  impossible  for  East  Tennessee  to  show’  an 
adequate  supply  of  natural  gas  available  for  its  pro¬ 
posed  service  to  the  Atomic  Energy  Commission.  The 
evidence  developed  at  the  reopened  hearings  presents  a 
different  situation. 

The  findings  and  order  of  the  Commission  of  April  7, 
1949,  were  served  upon  all  the  parties  participating  in  the 
initial  hearings  and  upon  TGT ’s  customers.  All  interested 
parties  have  been  afforded  an  opportunity  to  be  heard  in 
regard  to  the  matter  of  providing  a  gas  supply  for  East 
Tennessee’s  proposed  Oak  Ridge  pipeline  for  servicing 
the  Atomic  Energy  Commission. 

At  the  further  hearings  evidence  was  developed  re¬ 
specting  the  practicability  and  feasibility  of  making  avail¬ 
able  from  TGT’s  presently  authorized  system  capacity, 
60,000  Mcf  per  day  of  natural  gas  to  East  Tennessee  for 
service  to  the  Atomic  Energy  Commission  at  Oak  Ridge. 
It  appears  that  such  volume  of  gas  could  be  made  avail¬ 
able  for  over  a  year  from  such  capacity  without  affecting 
TGT’s  ability  to  meet  its  commitments  to  other  customers 
to  w’hom  service  has  been  authorized. 

TGT’s  president  testified  as  to  his  Company’s  system 
capacity  and  the  volumes  of  gas  his  Company  expects  to 
have  available  for  service  to  its  customers  in  relation  to 
TGT’s  commitment  and  proposal  to  supply  60,000  Mcf 
per  day  to  East  Tennessee  for  the  Oak  Ridge  project. 
On  the  basis  that  East  Tennessee’s  G-889  project  is  not 
constructed  until  1950,  the  evidence  show’s  that  TGT  by 
September  1949  w’ill  have  available  60,000  Mcf  per  day  of 
idle  capacity.  On  the  basis  of  a  certificate  being  issued  in 
G-1065,  the  record  shows  clearly  that  TGT  could  supply 
60,000  Mcf  per  day  for  the  Oak  Ridge  project  and 
8  meet  TGT’s  other  customers’  demands  until  some 
time  after  East  Tennessee  has  constructed  and 
placed  in  operation  its  G-889  project,  the  Lobelville-Chatta- 
nooga-Knoxville  pipeline. 
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The  probable  effect,  during  the  next  few  years,  of  adding 
the  Atomic  Energy  load  of  60,000  Mcf  per  day  on  the 
TGT  sytem  would  appear  to  be  of  a  de  mmirrms  character. 
On  a  peak-day  basis,  no  curtailment  of  any  of  TGT’s 
customers  appears  probable  before  the  winter  of  1950-51 
and  that  assumes  certain  customers  TGT  has  been  author¬ 
ized  to  serve  will,  before  the  1950-51  winter  season,  con¬ 
struct  various  transmission  and  distribution  facilities  and 
develop  fully  their  estimated  requirements,  and  further 
assumes  that  the  peak-day  demands  of  all  TGT’s  customers 
will  occur  on  the  same  day.  On  an  annual  basis,  the  evi¬ 
dence  indicates  that  TGT,  for  the  next  few  years,  will  be 
able  to  meet  its  authorized  commitments,  in  addition  to 
supplying  60,000  Mcf  per  day  for  the  Oak  Ridge  service. 
The  foregoing  findings  are  based  on  the  further  assump¬ 
tion  that  TGT  is  not  authorized  to  construct  any  facilities 
for  increasing  its  capacity  above  the  nominal  design  ca¬ 
pacity  of  771,000  Mcf  per  day  authorized  in  Docket 
No.  G-962  by  the  Commission’s  order  of  December  7,  1948. 

In  the  absence  of  additional  facilities  being  authorized, 
however,  it  appears  probable  that  in  a  very  few  years  some 
deficiency  in  deliveries  would  develop,  should  60,000  Mcf 
per  day  be  supplied  for  the  Atomic  Energy  service. 

The  Commission  staff  presented  evidence  that  an 
equitable  allocation  plan  of  possible  deficiencies  on  the 
TGT  system,  which  might  occur  in  the  future  by  reason 
of  service  to  the  Atomic  Energy  Commission,  is  practical; 
that  such  plan  wTould  have  little  effect  on  service  to  TGT’s 
existing  or  authorized  customers;  and  that  no  allocation 
of  any  such  possible  future  deficiencies  need  be  made  at 
this  time. 

9  Tennessee  Gas  Transmission,  and  various  cus¬ 

tomer  companies  which  it  is  committed  and  author¬ 
ized  to  serve  natural  gas,  in  the  reopened  proceedings,  ob¬ 
jected  to  the  Commission  entering  any  order  for  the  allo¬ 
cation  of  TGT’s  pipeline  capacity  as  a  means  of  making 
available  to  East  Tennessee  60,000  Mcf  of  natural  gas  per 
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day  for  service  to  the  Atomic  Energy  Commission.  On 
behalf  of  TGT,  its  president  stated  that  TGT  would  op¬ 
pose  a  Commission  directive  requiring  delivery  of  60,000 
Mcf  per  day  to  East  Tennessee  for  the  Atomic  Energy 
Commission  at  Oak  Ridge  prior  to  a  final  determination 
on  the  application  in  Docket  No.  G-1070.  However,  TGT 
is  agreeable,  he  testified,  to  an  immediate  authorization 
for  undertaking  such  service  prior  to  disposition  of  the 
application  in  Docket  No.  G-1070. 

The  record  and  circumstances  here  do  not  now  call 
for  any  definitive  allocation  of  TGT’s  system  capacity  to 
provide  the  necessary  gas  for  Oak  Ridge.  No  ruling  on 
the  various  objections  voiced  to  allocation  is  here  neces¬ 
sary.  Public  convenience  and  necessity  clearly  require 
that  TGT  be  given  immediate  authorization  to  construct 
and  operate  sufficient  facilities,  in  addition  to  those  here¬ 
tofore  provided  for  by  previous  certificates  issued  that 
Company,  to  deliver  and  sell  to  East  Tennessee  60,000  Mcf 
per  day  of  natural  gas  for  the  Oak  Ridge  pipeline.  We 
will  consider  the  feasibility  of  granting  such  authorization 
at  this  time. 

TGT  stated  at  the  initial  hearings  herein  it  was  not  pre¬ 
pared  then  to  go  forward  with  G-1070,  to  provide  a  gas 
supply  for  the  Oak  Ridge  line  until  it  was  also  ready  to 
go  forward  with  its  further  showing  regarding  the  remain¬ 
ing  facilities  applied  for  in  G-962,  including,  among  other 
things,  an  extension  of  TGT’s  pipeline  system  to  Buffalo, 
New  York.  At  the  reopened  hearings  the  position  of  TGT 
was  substantially  the  same  except  that  the  Com- 
10  pany  requested  a  definite  hearing  date  for  both 
these  applications.  From  the  statements  by  its 
counsel  and  also  its  president,  it  appears  that  TGT  con¬ 
siders  its  contracts  with  its  G-962-B  customers  as  “prior 
commitments’ ’  to  its  commitment  to  supply  East  Ten¬ 
nessee  ’s  proposed  Oak  Ridge  line. 

The  record  shows,  however,  that  TGT  in  its  letter  of 
July  1,  1948,  after  referring  to  the  Atomic  Energy  Com- 
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mission-East  Tennessee  contract,  wrote  East  Tennessee 
as  follows : 

“We  understand  that  the  Oak  Ridge  area  is  located 
within  the  service  area  covered  by  the  requirements 
gas  sales  contract  dated  September  6,  1946,  in  which 
we  are  the  seller  and  you,  by  assignment  from  Ten¬ 
nessee  Natural  Gas  Lines,  Lie.,  dated  the  21st  day 
of  April,  1947,  have  become  the  buyer.  We  agree 
to  sell  and  deliver  to  you  the  60,000  Mcf  per  day  of 
contracted  demand  first  above  mentioned,  for  con¬ 
sumption  in  said  Oak  Ridge  area  under  said  require¬ 
ments  gas  sales  contract  between  us,  the  only  proviso 
being  that  satisfactory  authorization  of  the  necessary 
facilities  and  said  sale  and  delivery  can  be  obtained. 
Accordingly,  we  will  apply  forthwith  to  the  Federal 
Power  Commission  for  such  authorizations.” 

There  is  nothing  in  this  commitment  that  is  contingent 
on  prior  authorization  of  the  G-962  facilities,  although  in 
connection  with  our  consideration  of  the  matters  before 
us,  notice  is  taken  of  the  proceedings  in  that  Docket. 

In  the  G-962  proceedings  TGT  proposed  by  its  amended 
application  therein  to  increase  the  nominal  design  capacity 
of  its  system  by  340,000  Mcf  per  day,  to  provide  an  over-all 
nominal  design  capacity  of  approximately  1,000,000  Mcf 
per  day.  The  Commission,  after  hearings  and  oral  argu¬ 
ment,  bv  its  decision  of  September  29,  1948,  reopened  the 
G-962  proceedings  for,  among  others,  the  purpose  of  af¬ 
fording  TGT  an  opportunity  at  further  hearings  to  submit 
additional  evidence  of  gas  supply  reasonably  adequate  to 
support  the  greatly  expanded  service  which  TGT  there 
proposed  to  render. 

11  Later,  in  Docket  No.  G-962,  on  motion  of  TGT, 
further  hearings  were  held,  and  on  December  7,  1948, 
the  Commission  issued  a  certificate  authorizing  the  con¬ 
struction  and  operation  of  TGT’s  so-called  G-962-A  facili¬ 
ties  (exclusive  of  some  238  miles  of  26-inch  new  pipeline 
from  northeastern  Kentucky  into  Ohio).  The  new  facilities 
authorized  were  for  transporting  the  Chicago-Manufac- 
turers  contract  gas  from  the  Southwest  to  the  Appalachian 
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area  for  delivery  to  the  Columbia  Gas  System.  These 
facilities  are  designed  to  increase  TGT’s  system  delivery 
capacity  by  111,000  Mcf  per  day,  to  an  aggregate  nominal 
design  capacity  of  771,000  Mcf  per  day. 

The  evidence  here  shows  that  TGT  has  activated  all  its 
new  gas  supply  contracts  presented  in  evidence  in  the 
G-962  proceedings,  which  were  for  20-year  terms,  with  the 
exception  of  the  agreements  with  Cities  Service  Oil  Com¬ 
pany,  et  al.,  which  have  terminated  and  were  for  the  pur¬ 
chase  of  certain  volumes  of  gas  from  the  Columbus  and 
Ramsey  gas  fields. 

In  the  portion  of  G-962  facilities  authorized  by  the  Com¬ 
mission’s  December  7,  1948  order,  were  included  TGT’s 
Chesterville  and  Bay  City  lateral  transmission  pipelines. 
These  lines  were  authorized  for  the  purpose  of  connecting 
to  TGT’s  system  new  sources  of  gas  supply  to  be  pur¬ 
chased  from  the  Bay  City,  East  Bay  City,  Lucky,  Blue 
Basin,  Frelsburg,  and  NewT  Ulm  gas  fields  and  areas,  but 
were  not  necessary  for  transporting  the  so-called  Chicago- 
Manufacturers  contract  gas.  In  these  fields  and  areas  sub- 
tantial  additional  gas  reserves  are  committed  to  TGT 
under  its  new  gas  purchase  contracts  submitted  in  the 
G-962  proceedings  prior  to  the  September  29,  1948  order. 

The  facts  before  the  Commission  indicate  that  the  gas 
reserves  committed  and  available  to  TGT  under  the  men¬ 
tioned  activated  contracts,  and  to  be  connected  to  its  sys¬ 
tem  by  the  said  previously  authorized  lateral  lines, 
12  exceed  the  quantity  of  gas  that  would  be  required 
for  TGT  to  serve  60,000  Mcf  per  day  to  East  Ten¬ 
nessee  for  the  Atomic  Energy  Commission. 

In  our  findings  and  order  of  April  7,  we  expressed  the 
opinion  that  w’e  should  do  everything  in  our  power  to 
explore  the  possibility  of  a  supply  of  gas  for  the  pro¬ 
posed  pipeline  to  Oak  Ridge.  We  then  recognized,  as  we 
did  by  our  findings  and  orders  of  March  21  and  April  22, 
1949,  omitting  the  intermediate  decision  procedure  herein, 
that  little  time  remains  for  the  completion  of  satisfactory 
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arrangements  for  the  Oak  Ridge  pipeline  if  such  project 
were  to  be  authorized  and  completed  during  the  1949  con¬ 
struction  season.  That  “time  is  of  the  essence”  and  that 
the  Oak  Ridge  “pipeline  is  necessary  to  assure  the  com¬ 
mon  defense  and  security  of  this  county,”  among  other 
considerations,  were  urged  by  the  Atomic  Energy  Commis¬ 
sion  counsel  who  appeared  before  us  in  the  oral  argu¬ 
ment  of  April  4, 1949. 

The  record  which  has  been  developed  as  the  result  of  the 
hearings  held  pursuant  to  our  April  7  order,  when  con¬ 
sidered  in  connection  with  the  record  of  the  hearings  here¬ 
tofore  held  in  Docket  No.  G-962,  discloses  substantial  evi¬ 
dence  and  basis  for  action  by  this  Commission  to  provide 
the  necessary  supply  of  gas  for  the  proposed  Oak  Ridge 
pipeline. 

Considering  the  evidence  of  record,  we  find  it  is  appro¬ 
priate  and  necessary  for  carrying  out  the  provisions  of 
the  Natural  Gas  Act,  as  amended,  that  this  Commission 
should  forthwith  issue  to  Tennessee  Gas  Transmission 
in  Docket  No.  G-962  a  certificate  of  public  convenience 
and  necessity  authorizing  such  part  of  the  facilities  therein 
applied  for  as  is  necessary  to  provide  capacity  in  TGT’s 
system  for  the  transportation  and  delivery  of  60,000  Mcf 
per  day  of  natural  gas  to  East  Tennessee  at  the  proposed 
point  of  interconnection,  near  Grenbriar,  Tennessee.  Such 
required  gas  being  available  under  the  aforementioned  acti¬ 
vated  contracts  of  TGT,  appropriate  findings  and  order 
are  being  concurrently  entered  in  Docket  No.  G-962. 

Notice  is  taken  of  the  Commission’s  various  findings  and 
orders  entered  in  this  and  other  proceedings  involv- 
13  ing  the  East  Tennessee  Natural  Gas  Company  and 
Tennessee  Gas  Transmission  Company.  Our  pre¬ 
vious  findings  entered  herein  are  hereby  referred  to  and 
made  a  part  hereof  by  reference.  Upon  consideration  of 
the  foregoing  and  the  evidence  of  record,  the  Commission 
further  finds : 

(1)  East  Tennessee  Natural  Gas  Company,  a  Ten¬ 
nessee  corporation  with  its  principal  place  of  busi- 
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ness  at  Chattanooga,  Tennessee,  upon  completion  and 
operation  of  the  Greenbriar-Oak  Ridge  pipeline  facili¬ 
ties,  subject  of  amended  application  in  Docket  No. 
G-1065,  will  be  engaged  in  the  transportation  of  natu¬ 
ral  gas  in  interstate  commerce,  and  will  be  a  natural- 
gas  company  within  the  meaning  of  the  Natural  Gas 
Act. 

(2)  The  facilities  referred  to  in  the  next  preceding 
paragraph  will  be  used  in  the  transportation  of  natu¬ 
ral  gas  in  interstate  commerce,  subject  to  the  jurisdic¬ 
tion  of  the  Commission,  and  the  construction  and  oper¬ 
ation  thereof  by  East  Tennessee  are  subject  to  the  re¬ 
quirements  of  subsections  (c)  and  (e)  of  Section  7  of 
the  Natural  Gas  Act,  as  amended. 

(3)  East  Tennessee  is  able  and  willing  to  do  the 
acts  and  to  perform  the  service  proposed,  and  to  con¬ 
form  to  the  provisions  of  the  Natural  Gas  Act,  as 
amended,  and  the  requirements,  rules  and  regulations 
of  the  Commission  thereunder. 

(4)  The  proposed  construction  and  operation  of 
the  facilities  by  East  Tennessee  are  required  by  the 
public  convenience  and  necessity  and  a  certificate 
therefor  should  be  issued  as  hereinafter  ordered  and 
conditioned. 

The  Commission  orders : 

(A)  A  certificate  of  public  convenience  and  neces¬ 
sity  be  and  the  same  is  hereby  issued,  authorizing  East 
Tennessee  Natural  Gas  Company  to  construct  and  oper¬ 
ate  the  Greenbriar-Oak  Ridge  pipeline  facilities  sub¬ 
ject  of  the  amended  application  in  Docket  No.  G-1065, 
which  are  more  fully  described  in  the  aforesaid 
amended  application  by  East  Tennessee  and  the  ex¬ 
hibits  appended  thereto,  for  the  transportation  of  natu¬ 
ral  gas  as  therein  set  forth,  subject  to  the  jursdic- 
tion  of  the  Commission,  upon  the  following  terms  and 
conditions : 

(i)  Any  excess  or  overage  of  funds  available 
from  the  G-1065  financing,  existing  upon  comple¬ 
tion  of  the  Oak  Ridge  pipeline,  after  reasonable 
allowance  for  working  capital,  shall  be  used  to 
retire  mortgage  bonds,  unless,  upon  application 
by  East  Tennessee  and  for  good  cause  shown,  the 
Commission  shall  otherwise  order. 
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(ii)  Unless  otherwise  ordered  by  the  Com¬ 
mission  for  good  cause  shown,  the  construction 
of  the  facilities  herein  authorized  shall  be  com¬ 
menced  not  later  than  June  15,  1949,  and  the 
facilities  placed  in  operation  not  later  than  Jan¬ 
uary  15, 1950. 

(iii)  East  Tennessee  shall  report  to  the  Com¬ 
mission  in  writing  under  oath  the  commencement 
and  completion  dates  of  the  construction  of  the 
facilities  herein  authorized,  together  with  the 
date  of  commencement  of  operations. 

14  (iv)  Unless  and  until  otherwise  ordered  by 

the  Commission,  the  facilities  herein  authorized 
shall  be  used  solely  for  the  transportation  of  natu¬ 
ral  gas  to  the  Atomic  Energy  Commission  at  Oak 
Ridge,  Tennessee,  and  the  volume  transported  and 
delivered  to  the  Atomic  Energy  Commission  shall 
not  exceed  60,000  Mcf  per  day. 

(B)  This  certificate  is  not  transferable  and  shall 
be  effective  only  so  long  as  East  Tennessee  continues 
the  operations  hereby  authorized  in  accordance  with 
the  provisions  of  the  Natural  Gas  Act,  as  amended, 
this  order,  and  any  pertinent  rules,  regulations  or 
orders  heretofore  or  hereafter  issued  by  the  Commis¬ 
sion. 

By  the  Commission. 

Leon  M.  Fuquay, 

Secretary. 

Date  of  Issuance :  May  3, 1949 

#  *  #  • 
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Exhibit  “B” 


Proposed  Findings  of  Fact 

(Submitted  by  petitioners  on  March  31,  1949  to  Federal 

Power  Commission 
In  the  Matter  of 

East  Tennessee  Natural  Gas  Co.,  Docket  No.  G-1065) 
These  Interveners  respectfully  request  that  the  Commis¬ 
sion  find  that : 

1.  Coal  production  in  the  United  States  in  1947  ex¬ 
ceeded  that  of  any  other  year  through  1948,  and  that  dur- 
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ing  the  period  August  1,  1946-August  1,  1947  when  the 
AEC  was  most  concerned  over  its  coal  supply,  the  stocks 
of  coal  held  by  electric  utility  companies  in  the  United 
States  increased  by  more  than  3,000,000  tons. 

2.  During  one  of  the  longest  strikes  by  coal  miners 
the  stocks  of  coal  held  by  electric  utility  companies  did  not, 
on  the  average,  go  below  72  days’  supply. 

3.  The  alleged  railroad  coal  car  shortage  which  caused 
concern  regarding  ability  to  maintain  large  stockpiles  no 
longer  exists.  Railroads  over  which  coal  is  shipped  to 
the  AEC  Oak  Ridge  plant  now  have  on  hand  more  coal 
cars  than  are  required  by  their  present  coal  traffic,  and 
that  such  surplus  of  coal  cars  is  due  to  purchases  of 
new  cars  greatly  in  excess  of  retirements  of  old  cars  and  to 
reduced  export  coal  traffic. 

4.  As  much  as  10%  of  the  coal  consumed  at  Oak  Ridge 
is  shipped  by  highway  trucks  and  coal  can  be  shipped  by 
river  barges  to  a  point  a  relatively  short  distance  from 
Oak  Ridge. 

5.  Fuel  oil  should  be  an  entirely  satisfactory  emergency 
fuel  for  use  at  Oak  Ridge  in  that  it  may  be  readily  stored 
for  immediate  use  and  may  be  transported  to  Oak  Ridge 
by  either  river  barges,  railroads  or  by  pipelines. 

6.  Sound  conservation  policy  requires  that  natural 
gas  not  be  used  for  firing  large  boilers  where  coal  is 
readily  available. 

7.  The  use  of  natural  gas  as  boiler  fuel  at  Oak  Ridge 
is  neither  indispensable  for  national  defense  nor  any 
more  valuable  from  a  national  defense  standpoint  than  coal 
or  oil  or  any  other  fuel  which  may  be  satisfactorily  burned 

under  boilers. 

2  8.  There  is  a  large  need  in  the  Appalachian  Area 

and  elsewhere  for  additional  volumes  of  natural  gas 
for  general  purposes,  such  as  domestic,  commercial  and 
high-grade  industrial  uses. 

9.  If  gas  is  not  sold  to  Oak  Ridge,  Tennessee  Gas  will 
be  able  to  deliver  an  additional  60,000  Mcf  per  day  to  the 
Columbia  System  as  early  as  October,  1949. 
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10.  The  Applicant  has  not  presented  a  satisfactory 
showing  of  ability  to  finance  the  proposed  project  and  the 
financing  plan  proposed  by  the  Applicant  is  unsound  and 
impracticable. 

11.  The  Applicant  has  not  made  a  satisfactory  showing 
that  it  possesses  a  supply  of  natural  gas  for  resale  to  the 
AEC  at  Oak  Ridge.  The  Commission  may  not  properly 
order  the  diversion  of  natural  gas  heretofore  allocated  in 
Docket  G-808  and  as  provided  for  in  Docket  G-889  with¬ 
out  reopening  those  cases  and  giving  all  parties  thereto 
an  opportunity  to  be  heard. 

12.  The  facilities  proposed  by  Applicant  will,  without 
compressor  facilities,  have  a  capacity  of  from  120  to  139 
million  cubic  feet  per  day  dependent  upon  the  delivery 
pressure  at  Green  Brier  and  with  compressor  facilities, 
this  capacity  would  amount  to  240  to  250  million  cubic 
feet  per  day. 

13.  Under  the  provisions  of  the  Voluntary  Steel  Allo¬ 
cation  Plan  request  by  the  Secretary  of  Commerce  the 
pipe  made  from  the  steel  so  allocated  must  be  used  solely 
for  the  construction  of  a  pipeline  to  supply  natural  gas  to 
the  AEC  plant  at  Oak  Ridge. 

14.  The  capacity  of  the  facilities  proposed  to  be  con¬ 
structed  by  Applicant  is  greatly  in  excess  of  any  fore¬ 
seeable  need  of  the  markets  proposed  to  be  served. 

15.  The  use  of  natural  gas  in  the  Atomic  Energy  Com¬ 
mission  plant  at  Oak  Ridge  as  the  primary  fuel  will  result 
in  displacement  of  797,525  tons  of  coal  per  year,  the  mining 
of  which  would  provide  more  than  170,000  man  days  per 
year  of  employment  for  coal  miners. 

16.  The  loss  of  revenue  to  coal  mine  operators  ■will 
exceed  $3,000,000  per  year. 

3  17.  The  proposed  use  of  natural  gas  as  boiler 

fuel  will  deprive  railroads  of  freight  revenues  from 
shipments  of  coal  to  Oak  Ridge.  On  the  basis  of  1948 
shipments  and  present  freight  rates  these  freight  reve¬ 
nues  would  exceed  $1,000,000  per  year. 
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18.  The  loss  of  such  substantial  freight  traffic  must  in¬ 
evitably  affect  adversely  railroad  employment. 

19.  An  abundance  of  coal  suitable  for  use  at  Oak 
Ridge  is  available  in  close  proximity  to  that  plant,  with 
adequate  rail  and  highway  transportation  for  making  de¬ 
liveries. 

20.  The  sale  of  gas  for  boiler  fuel  at  Oak  Ridge  under 
a  firm  uninterruptible  contract  is  contrary  to  the  public 
interest 

21.  The  apprehension  which  the  representative  of  the 
Atomic  Energy  Commission  expressed  concerning  con¬ 
tinuity  of  operations  during  the  period  August  1946  to 
August  1947  was  not  in  fact  justified.  Stockpiles  of  coal 
at  the  plant  have  never  been  less  than  the  equivalent  of 
six  weeks’  requirements. 

Conclusions 

Considering  the  record  as  a  whole,  the  conclusion  must 
be  reached  that  Applicant  has  failed  to  establish  that  natu¬ 
ral  gas  is  required  as  fuel  for  the  firing  of  steam  boilers 
in  the  interest  of  national  defense  and  security. 

The  Applicant  has  failed  to  show  that  it  possesses,  or 
will  possess,  an  adequate  supply  of  natural  gas  for  the 
proposed  project  or  that  it  will  be  able  to  properly  finance 
such  project  and,  therefore,  no  satisfactory  showing  of 
ability  to  perform  the  services  proposed  has  been  made. 

The  institution  of  natural  gas  service  at  Oak  Ridge 
solely  for  boiler  fuel  purposes  would  seriously  harm  seg¬ 
ments  of  the  coal  and  railroad  industries,  including  the 
employees  of  such  industries. 

The  sale  of  natural  gas  as  contemplated  by  the  Appli¬ 
cant  would  be  in  derogation  of  proper  conservation  of  a 
highly  valuable,  limited,  exhaustible  natural  resource  and, 
therefore,  contrary  to  the  public  interest. 

4  The  Applicant  has  failed  to  establish  that  the 

granting  of  a  certificate  is  or  will  be  required  by  the 
present  or  future  public  convenience  and  necessity. 

The  application  should  be  denied. 
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1  Exhibit  “C” 

UNITED  STATES  OF  AMERICA 

FEDERAL  POWER  COMMISSION 

Before  Commissioners:  Nelson  Lee  Smith,  Chairman; 
Thomas  C.  Buchanan,  Leland  Olds  and  Harrington  Wim¬ 
berly. 

April  7,  1949 

In  the  Matters  of 

East  Tennessee  Natural  Gas  Company 

and 

Tennessee  Gas  Transmission  Company 

Docket  No.  G-1065 

Docket  No.  G-1070 

Findings  and  Order  to  Show  Cause ,  Reopening 
Proceedings  and  Setting  Hearing 

These  proceedings  concern  the  amended  application  filed 
in  Docket  No.  G-1065  by  East  Tennessee  Natural  Gas  Com¬ 
pany  (East  Tennessee)  on  January  14,  1949,  and  the 
application  filed  in  Docket  No.  G-1070  by  Tennessee  Gas 
Transmission  Company  (TGT)  on  July  2,  1948,  for  cer¬ 
tificates  of  public  convenience  and  necessity  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  as  amended,  authorizing 
the  construction  and  operation  of  certain  natural  gas  pipe¬ 
line  facilities,  subject  to  the  jurisdiction  of  the  Commis¬ 
sion,  for  the  purpose  of  supplying  60,000  Mcf  per  day  of 
natural  gas  to  the  plant  of  the  United  States  Atomic 
Energy  Commission  at  Oak  Ridge,  Tennessee. 

Pursuant  to  due  notice  public  hearings  were  held  in 
Washington,  D.  C.,  on  March  9,  10,  11,  16,  17,  18  and  21, 
1949,  and  oral  argument  was  had  before  the  Commission 
on  April  4,  1949,  concerning  the  matters  involved  and  the 
issues  presented  in  the  proceedings.  Parties  were  afforded 
an  opportunity  for  filing  briefs,  and  proposed  findings  and 
conclusions,  with  supporting  reasons. 
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In  its  original  application  tiled  in  Docket  No.  G-1065 
on  June  30,  1948,  East  Tennessee  sought  a  certificate  au¬ 
thorizing  construction  and  operation  of  a  22-inch  pipeline 
extending  approximately  164  miles  from  a  point  of  con¬ 
nection  near  Mitchellville,  Tennessee,  with  the  existing 
main  pipeline  facilities  of  TGT,  eastwardly  to  the  Atomic 
Energy  Commission’s  plant  at  Oak  Ridge,  Tennessee,  and 
also,  approximately  117  miles  of  16-inch  pipeline  extend¬ 
ing  northeastwardly  from  Oak  Ridge  to  a  point  near 
Kingsport,  Tennessee,  with  laterals  and  extensions  to  Bris¬ 
tol  and  Johnson  City,  Tennessee.  It  was  stated  in  the 
original  application  that  these  facilities  would  increase 
the  delivery  capacity  of  East  Tennessee ’s  previously 
2  authorized  pipeline  system1  by  100,000  Mcf  per  day, 
of  wdiich  amount  60,000  Mcf  was  proposed  to  be 
made  available  to  the  Atomic  Energy  Commission  and  the 
balance  -was  proposed  for  natural  gas  service  to  the  Kings¬ 
port,  Bristol  and  Johnson  City  areas  in  northeastern  Ten¬ 
nessee. 

In  its  amended  application  filed  in  Docket  No.  G-1065 
on  January  14,  1949,  East  Tennessee  seeks  a  certificate 
authorizing  the  construction  and  operation  of  approxi¬ 
mately  172  miles  of  22-inch  pipeline  extending  from  a  point 
of  connection  near  Breenbriar,  Tennessee,  -with  the  exist¬ 
ing  main  pipeline  facilities  of  TGT,  eastwardly  to  Oak 
Ridge,  Tennessee,  for  the  purpose  of  delivering  and  sell¬ 
ing  60,000  Mcf  of  natural  gas  per  day  to  the  Atomic 
Energy  Commission,  for  use  by  that  Commission  as  a 
fuel  for  providing  power  for  operation  of  the  Oak  Ridge 
gaseous  diffusion  plant  (sometimes  called  K-25)  for  the 


1  The  Commission,  by  its  Opinion  No.  163  and  accompanying  or¬ 
der  issued  February  2,  1948,  in  Docket  No.  G-889,  granted  East 
Tennessee  a  certificate  authorizing  construction  of  certain  natural 
gas  pipeline  facilities  extending  from  a  point  of  connection  with 
TGT’s  main  pipeline  facilities  near  Lobelville,  Tennessee,  to  Chat¬ 
tanooga,  and  thence  to  Knoxville,  for  the  purpose  of  supplying  nat¬ 
ural  gas  service  to  certain  cities  and  areas  in  middle  and  eastern 
Tennessee,  including  Chattanooga  and  Knoxville. 
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production  of  Uranium-235,  one  of  the  two  fissionable  ma¬ 
terials  utilized  in  atomic  weapons.  The  service  proposed 
by  East  Tennessee  under  the  amended  application  is  pur¬ 
suant  to  a  20-year  contract  between  that  Company  and 
the  Atomic  Energy  Commission  entered  into  June  19,  1948. 
At  a  later  date,  as  soon  as  critical  materials  become  avail¬ 
able,  the  Company  proposes  to  request  authorization  for 
facilities  to  serve  natural  gas  to  the  Kingsport,  Bristol 
and  Johnson  City  areas  in  northeastern  Tennessee. 

Tennessee  Gas  Transmission  Company  (TGT),  by  its 
application  of  July  2,  1948,  in  Docket  No.  G-1070,  seeks  a 
certificate  authorizing  the  construction  and  operation  of 
approximately  156  miles  of  30-inch  main  pipeline  loops, 
6,800  additional  compressor  H.  P.  to  be  installed  in  exist¬ 
ing  compressor  stations,  and  certain  miscellaneous  appur¬ 
tenant  facilities,  designed  to  increase  TGT’s  system 
daily  delivery  capacity  by  60,000  Mcf  for  the  pur- 
3  pose  of  delivering  and  selling  that  volume  of  gas 
to  East  Tennessee  for  resale  to  the  Atomic  Energy 
Commission  at  Oak  Ridge.  That  service  to  East  Ten¬ 
nessee  is  proposed  pursuant  to  a  gas  requirements  con¬ 
tract  entered  into  by  TGT  on  September  6,  1946. 

The  Atomic  Energy  Commission  intervened  in  these 
proceedings  and  at  the  hearings  presented  evidence  that 
the  natural  gas  supply  sought  to  be  obtained  through 
means  of  the  facilities  proposed  by  East  Tennessee  in 
Docket  No.  G-1065  is  essential  to  assure  continuity  of 
operation  of  the  Atomic  Energy  Commission’s  facilities 
at  Oak  Ridge,  Tennessee,  for  use  as  a  fuel  for  providing 
power  for  the  operation  of  that  Commission’s  Oak  Ridge 
facilities,  including  the  only  facility  in  this  country  for 
the  production  of  Uranium-235.  The  evidence  shows  the 
operations  at  the  Oak  Ridge  production  plant  are  of  a 
continuous  nature  and  require  large  quantities  of  powTer,  a 
significant  proportion  of  which,  due  to  its  character,  must 
be  generated  on  the  site.  The  Oak  Ridge  steam  generat¬ 
ing  plant  which  now  supplies  this  vital  power  uses  pul- 
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verized  coal  as  a  primary  fuel.  There  was  presented  evi¬ 
dence  that  it  is  imperative  that  this  generating  plant  oper¬ 
ate  without  any  interruption. 

The  evidence  of  record  shows  the  Atomic  Energy  Com¬ 
mission,  after  giving  careful  consideration  to  what  meas¬ 
ures  reasonably  would  be  required  in  order  to  assure  the 
continued  operation  of  the  Oak  Ridge  facilities  under  emer¬ 
gency  conditions  that  might  arise,  determined  that  the  se¬ 
curing  of  a  firm  and  adequate  source  of  natural  gas  is 
essential  to  that  Commission,  in  the  discharge  of  its  re¬ 
sponsibilities  under  the  Atomic  Energy  Act  of  1946,  and 
in  assuring  the  common  defense  and  security  of  the  people 
of  the  United  States.  Such  conclusion  was  reached  by 
the  Atomic  Energy  Commission,  the  evidence  shows,  after 
giving  consideration  to  a  number  of  factors,  among  others, 
the  vital  character  of  the  need  for  continuous  operation 
of  the  Oak  Ridge  facility,  including  the  steam  generating 
plant,  under  emergency  conditions;  that  Commission’s  ex¬ 
perience  in  the  past  in  attempting  to  build  up  and 
4  maintain  a  reserve  stockpile  of  coal;  and  the  assur¬ 
ance  that  would  come  from  having  two  sources  of 
fuel  using  two  different  transportation  media.  On  the 
strength  of  a  similar  statement  by  Commissioner  Pike  of 
the  AEC,  the  Department  of  Commerce,  after  hearings, 
allocated  the  necessary  steel  for  construction  of  the  line. 

Certain  coal,  railroad  and  labor  interests  intervened  in 
these  proceedings  in  opposition  to  the  use  of  natural  gas 
for  the  generation  of  electric  energy  at  Oak  Ridge.  At 
the  hearings  they  presented  evidence  as  to  the  need  of  nat¬ 
ural  gas  by  distributing  companies  in  the  Appalachian  area, 
the  availability  of  coal  and  other  fuels  and  the  economic 
effect  of  coal  displacement  as  the  primary  fuel  at  Oak 
Ridge.  At  the  present  time  the  Atomic  Energy  Commis¬ 
sion  is  using  about  2,000  tons  of  coal  per  day  in  its  opera¬ 
tions  at  Oak  Ridge.  Should  natural  gas  be  made  available, 
as  proposed  in  the  instant  proceeding,  the  Atomic  Energy 
Commission’s  requirements  for  coal  would  decline  very 


33 


substantially  notwithstanding  the  fact  that  the  Commission 
contemplates  having  facilities  that  would  permit  coal  or 
natural  gas  to  be  used  interchangeably,  or  both  at  the 
same  time,  and  further,  that  it  plans  to  maintain  as  a 
safeguard  a  reserve  stockpile  of  coal,  for  a  limited  use  in 
its  everyday  operations,  but  principally  for  use  as  a  stand¬ 
by  fuel. 

From  the  evidence  the  Commission  finds  that  the  service 
of  60,000  Mcf  per  day  of  natural  gas  to  the  Atomic  Energy 
Commission  for  use  in  its  Oak  Ridge  facilities,  as  pro¬ 
posed  in  the  amended  G-1065  application,  is  necessary  in 
the  common  defense  and  security  of  this  nation,  and,  ac¬ 
cordingly,  that  the  authorization  of  such  service  is  re¬ 
quired  by  public  convenience  and  necessity.  The  authori¬ 
zation  of  such  service  would  be  in  the  national  public  in¬ 
terest. 

Though  public  need  has  been  shown  for  the  service  pro¬ 
posed  to  the  Atomic  Energy  Commission,  the  record  dis¬ 
closes  that  in  other  respects  the  showing  presented  is  in¬ 
sufficient  to  warrant  the  issuance  at  this  time  of  a  certifi¬ 
cate  to  East  Tennessee  in  Docket  No.  G-1065.  In  general 
the  showing  in  support  of  that  application  is  satisfactory 
except  in  respect  of  the  matters  of  its  gas  supply  and  plan 
of  financing. 

5  On  the  opening  day  of  the  hearings  in  the  con¬ 

solidated  proceedings  herein,  Tennessee  Gas  Trans¬ 
mission  appeared  and  through  counsel  and  through  its  pres¬ 
ident,  stated  it  was  unable  to  proceed  with  the  showing  in 
support  of  its  G-1070  application,  that  it  would  be  unable  to 
proceed  with  such  showing  except  in  conjunction  with  and 
until  it  was  prepared  to  proceed  with  further  showings  nec¬ 
essary  in  respect  to  the  remaining  facilities  sought  to  be 
certificated  by  TGT’s  pending  amended  application  in 
Docket  No.  G-962,  the  so-called  “G-962-B  facilities.”  This 
situation  made  it  impossible  for  East  Tennessee  to  show 
an  adequate,  firm  supply  of  natural  gas  available  to  it. 

During  the  proceedings  TGT  filed  a  motion  requesting 
severance  of  its  G-1070  application  from  Docket  No.  G-1065 
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and  its  consolidation  with  the  remainder  of  Docket  No. 
G-962  and  requesting  the  date  of  hearing  in  G-962  and 
G-1070  to  be  fixed  by  the  Commission  upon  15  days  notice 
by  TGT  of  its  readiness  to  go  forward  with  its  evidence. 
At  the  close  of  taking  of  evidence  herein  the  Presiding 
Examiner  recessed  the  hearing  in  Docket  No.  G-1070  to  a 
date  to  be  fixed  later  by  the  Commission. 

On  the  opening  day  of  these  proceedings  Tennessee  Gas 
Transmission  Company  stated  that  it  vrould  be  agreeable 
that  the  gas  supply  from  TGT,  allocated  by  this  Com¬ 
mission  by  order  in  Docket  No.  G-808  for  the  furnishing 
of  the  service  authorized  by  the  certificate  granted  to 
East  Tennessee  in  Docket  No.  G-S89,  involving  the  so- 
called  Lobelville-Chattanooga-Knoxville  pipeline  project, 
be  used  by  East  Tennessee  for  supplying  natural  gas  to 
the  Atomic  Energy  Commission.  If  transferred,  TGT’s 
president  represented  his  company  vrould  replace  such  gas 
from  the  G-962-B  or  G-1070  facilities  not  yet  certificated. 
East  Tennessee  later  in  the  hearings  filed  a  motion  re¬ 
questing  transfer  to  the  Oak  Ridge  line  of  the  gas  supply 
previously  allocated  by  this  Commission  from  the  TGT 
system  for  supplying  East  Tennessee’s  G-S89  Lobelville- 
Chattanooga-Knoxville  pipeline  project. 

This  proposed  transfer  was  opposed  during  the  hearings 
by  representatives  of  the  public  to  be  served  by  the  G-889 
project,  on  the  grounds  that  such  transfer  would  prejudice 
the  G-889  service.  The  position  was  taken  by  the  State  of 
Tennessee,  its  Railroad  and  Public  Utilities  Com- 
6  mission  and  other  interveners,  that,  if  any  alloca¬ 
tion  of  gas  should  be  required  which  might  affect 
customers  being  served  by  TGT,  such  allocation  should 
apply  generally  against  TGT’s  system  capacity,  and  be 
borne  proportionately  by  all  customers  and  areas  served 
with  natural  gas  supplied  by  TGT,  inasmuch  as  the  need 
for  service  to  the  Atomic  Energy  project  is  national  in 
character. 
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On  the  evidence  of  record  in  these  proceedings  it  is  the 
view  of  the  Commission  that,  in  the  circumstances  pre¬ 
sented,  it  would  not  be  in  the  public  interest  to  transfer 
the  gas  supply  which  has  been  provided  for  the  service 
authorized  by  the  certificate  issued  to  East  Tennessee  in 
Docket  No.  G-889,  to  service  for  the  Oak  Ridge  line. 

The  Commission  considers  it  cannot  on  this  record  make 
the  necessary  findings  required  by  Section  7  of  the  Natural 
Gas  Act,  as  amended,  for  issuing  a  certificate  for  East 
Tennessee’s  Atomic  Energy  pipeline  project. 

This  record  shows  that  the  economic  feasibility  of  the 
Oak  Ridge  line  and  the  plan  presented  for  financing  that 
project  are  tied  in  with  the  operation  and  the  financing 
of  East  Tennessee’s  project  authorized  by  the  Commis¬ 
sion  at  Docket  No.  G-889.  The  record  also  shows  that 
the  plan  of  financing  presented  with  respect  to  the  Docket 
No.  G-1065  project  is  in  many  respects  unsatisfactory. 
Therefore,  East  Tennessee  should  present  to  the  Com¬ 
mission  a  proper  and  feasible  plan  of  financing  satisfac¬ 
tory  to  the  Commission  covering  both  projects,  or  for  the 
project  here  before  us. 

The  Commission  recognizes  that  little  time  remains  for 
completing  satisfactory  arrangements  for  the  Greenbriar- 
Oak  Ridge  pipeline  if  that  project  is  to  be  completed  dur¬ 
ing  the  1949  construction  season.  As  was  stated  in  the 
Commission’s  order  of  March  21,  1949,  omitting  the  inter¬ 
mediate  decision  procedure  and  fixing  the  date  for  filing 
briefs  and  for  oral  argument,  part  of  the  required  22  inch 
pipe  for  the  Oak  Ridge  pipeline  is  now  being  fabricated 
by  one  of  two  steel  producers  participating  under  a  Vol¬ 
untary  Plan  approved  January  28,  1949,  by  the  Secretary 
of  Commerce  and  the  Attorney  General  of  the  United 
States  under  Public  Law  No.  395,  80th  Congress.  The 
record  shows  that  the  present  temporary  financing  arrange¬ 
ments  made  for  that  pipe  would  require  East  Ten- 
7  nessee  to  obtain  a  certificate  on  or  about  May  1, 1949, 
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and  thereafter  to  complete  its  further  financing  of 
the  G-1065  project  on  or  before  May  12,  1949,  the  date  of 
maturity  of  the  short-term  bank  loan  covering  the  tem¬ 
porary  pipe  financing. 

Upon  the  record  before  it  the  Commission  is  of  the 
opinion  that  it  should  do  everything  in  its  power  to  explore 
the  possibility  that  a  gas  supply  for  the  Oak  Ridge  pipeline 
can  be  made  available  through  the  facilities  applied  for  in 
Docket  No.  G-1070  or,  if  need  be,  through  an  allocation  ap¬ 
plying  generally  against  TGT’s  entire  system  capacity  to 
be  borne  equitably  by  all  customers  and  areas  served  by 
TGT.  In  view  of  the  paramount  need  of  the  Atomic 
Energy  Commission  for  the  natural  gas  service  proposed 
to  be  rendered  to  it  by  East  Tennessee  and  the  necessity 
for  prompt  action,  the  Commission  finds  that  it  is  appro¬ 
priate  that  it  explore  these  possibilities  at  once. 

The  Commission  further  finds : 

(1)  Natural  gas  service  to  the  Atomic  Energy  Com¬ 
mission  for  use  in  its  Oak  Ridge  facilities,  as  pro¬ 
posed  in  the  amended  application  of  East  Tennes¬ 
see  Natural  Gas  Company  in  Docket  No.  G-1065, 
is  necessary  for  the  common  defense  and  security 
of  the  nation,  and  authorization  of  such  service  is 
required  by  the  public  convenience  and  necessity. 

(2)  Applicant  East  Tennessee  Natural  Gas  Company 
has  not  been  able  to  show  that  the  Tennessee  Gas 
Transmission  Company,  from  which  it  proposes 
to  obtain  its  supply  of  natural  gas  with  which  to 
serve  Oak  Ridge,  has  an  uncommitted  capacity  in 
its  pipeline  sufficient  to  provide  a  firm  supply  of 
natural  gas  to  East  Tennessee  adequate  to  jus¬ 
tify  authorization  of  the  pipeline  project  pro¬ 
posed. 

(3)  Any  curtailment  of  service  of  natural  gas  to  cus¬ 
tomers  of  Tennessee  Gas  Transmission  Company, 
which  the  Commission  may  deem  it  appropriate 
to  direct  in  order  to  make  available  natural  gas 
service  to  Oak  Ridge,  should  apply  equitably  to 
all  customers  of  Tennessee  Gas  Transmission  Com¬ 
pany  and  all  areas  served  by  that  company. 
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(4)  East  Tennessee  and  Tennessee  Gas  Transmission 
should  be  afforded  a  further  opportunity  to  pre¬ 
sent  evidence  in  support  of  their  applications  in 
Docket  Nos.  G-1065  and  G-1070,  respectively,  and 
accordingly  the  Tennessee  Gas  Transmission  Com¬ 
pany’s  motion  for  severance  of  these  Dockets 
should  be  denied. 

(5)  The  public  convenience  and  necessity  and  the 
common  defense  and  security  of  the  nation  will 
require  that  Tennessee  Gas  Transmission  Com¬ 
pany  and  all  of  its  customers  be  required  to  show 
cause  why,  should  Tennessee  Gas  Transmission 
Company  fail  to  make  an  adequate  showing  at 
the  hearing  ordered  herein  in  support  of  its  ap- 

8  plication  at  Docket  No.  G-1070,  the  Commission 

should  not  enter  an  order  requiring  Tennessee 
Gas  Transmission  Company  to  allocate  equitably 
its  present  and  future  pipeline  capacity  and  gas 
supply,  if  such  allocation  be  necessary,  so  as  to 
make  available  to  East  Tennessee  Natural  Gas 
Company  60,000  Mcf  of  natural  gas  per  day  for 
service  to  the  Oak  Ridge  facilities  of  the  Atomic 
Energy  Commission. 

The  Commission  orders:  ‘ 

(A)  Pursuant  to  the  authority  contained  in  and  sub¬ 
ject  to  the  jurisdiction  conferred  upon  the  Fed¬ 
eral  Power  Commission  by  Sections  4,  7,  15  and 
16  of  the  Natural  Gas  Act,  as  amended,  and  the 
Commission’s  Rules  of  Practice  and  Procedure,  a 
further  public  hearing  will  be  held  in  these  con¬ 
solidated  proceedings  commencing  on  the  18th 
day  of  April,  1949,  at  10:00  a.  m.  (EST)  in  the 
Hearing  Room  of  the  Federal  Power  Commis¬ 
sion,  1800  Pennsylvania  Avenue,  N.  W.,  Wash¬ 
ington,  D.  C. 

(B)  At  said  hearing  East  Tennessee  Natural  Gas 
Company  shall  present  such  further  evidence,  in 
conformity  with  this  order,  as  it  shall  deem  ap¬ 
propriate  in  support  of  its  application  in  Docket 
No.  G-1065. 

(C)  Also  at  such  hearing  Tennessee  Gas  Transmis¬ 
sion  Company  will  be  afforded  a  further  oppor¬ 
tunity  to  present  evidence  in  support  of  its  ap- 
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plication  in  Docket  No.  G-1070.  Also  at  said 
hearing  Tennessee  Gas  Transmission  Company 
and  all  of  its  customers  shall  show  cause,  if  any 
there  be,  why,  should  Tennessee  Gas  Transmis¬ 
sion  Company  fail  to  make  adequate  showing 
in  support  of  its  application  in  Docket  No.  G-1070, 
the  Commission  should  not  enter  an  order  pro¬ 
viding  for  allocation  of  Tennessee  Gas  Trans¬ 
mission  Company’s  entire  pipeline  capacity 
among  all  persons  to  whom  it  is  now  committed 
and  authorized  to  furnish  natural  gas  service  so 
as  to  make  available  to  East  Tennessee  Natural 
Gas  Company  60,000  Mcf  of  natural  gas  per  day 
for  service  to  the  AEC  at  Oak  Ridge,  Tennessee. 

(D)  Interested  state  commissions  may  participate  as 
provided  by  Sections  1.8  and  1.37(f)  [18  CFR 
1.8  and  1.37(f)]  of  said  Rules  of  Practice  and 
Procedure,  as  well  as  all  interveners  of  record 
in  these  proceedings. 

(E)  Copies  of  this  order  shall  be  served  on  all  per¬ 
sons  to  whom  Tennessee  Gas  Transmission  Com¬ 
pany  is  now  committed  and  authorized  to  furnish 
natural  gas  service  who  are  hereby  made  parties 
to  these  proceedings  and  on  all  parties  to  these 
consolidated  proceedings. 

(F)  The  motion  of  Tennessee  Gas  Transmission  Com¬ 
pany  to  sever  Docket  No.  G-1070  from  G-1065 
is  hereby  denied. 

Bv  the  Commission. 


Leon  M.  Fuquay, 

Secretary. 


Date  of  Issuance :  April  7, 1949. 


EXHIBIT  D 

1  BEFORE  THE 

FEDERAL  POWER  COMMISSION 
OF  THE  UNITED  STATES 
In  the  Matter  of 

East  Tennessee  Natural  Gas  Company 
Tennessee  Gas  Transmission  Company 
Docket  No.  G-1065 
Docket  No.  G-1070 


39 


J oint  Application  for  Rehearing,  Reconsideration,  Revoca¬ 
tion  and  Abrogation  of  the  Commission’s  Order 
Dated  Mag  3,  1949 

Now  come  interveners,  National  Coal  Association,  United 
Mine  Workers  of  America  and  Railway  Labor  Executives 
Association,  and  hereby  respectfully  apply  to  the  Com¬ 
mission  for  rehearing,  reconsideration,  revocation  and  ab¬ 
rogation  of  its  Findings  and  Order  Issuing  a  Certificate 
of  Public  Convenience  and  Necessity  in  the  above-entitled 
proceedings,  which  order  is  dated  May  3,  1949.  This  ap¬ 
plication  is  made  in  accordance  with  Section  19  (a)  of  the 
Natural  Gas  Act,  as  amended,  and  Rule  No.  1.34  of  the 
Commission’s  Rules  of  Practice  and  Procedure,  and  is 
based  upon  the  following  grounds,  to  wit : 

I 

The  Commission  erred  in  finding  that  the  granting  of 
the  application  filed  in  Docket  No.  G-1065  is  necessary 
for  the  common  defense  and  security  of  the  nation  and 
that  authorization  to  construct  the  facilities  therein  cov¬ 
ered  is  required  by  the  public  convenience  and  necessity. 
Such  finding  is  not  supported  by  substantial  evidence  in 
the  record,  nor  is  it  supported  by  adequate  findings  in 
the  order  issuing  a  certificate  of  public  convenience  and 
necessity. 

n 

The  Commission  erred  in  predicating  a  finding  of  public 
convenience  and  necessity  “solely  on  the  basis  of  the 
strong  representations  made  by  the  Atomic  Energy  Com¬ 
mission”. 

2  III 

The  Commission  erred  in  finding  that  “(3)  East 
Tennessee  is  able  and  willing  to  do  the  acts  and  to  per¬ 
form  the  services  proposed,  and  to  conform  to  the  provi- 
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sions  of  the  Natural  Gas  Act,  as  amended,  and  the  require¬ 
ments,  rules  and  regulations  of  the  Commission  there¬ 
under”. 

The  Applicant  East  Tennessee  Natural  Gas  Company 
cannot  perform  the  services  proposed  without  an  adequate 
gas  supply  and  there  is  no  proper  showing  of  such  gas 
supply  in  the  record  of  these  proceedings. 

IV 

The  Commission  erred  in  failing  to  give  consideration 
to,  to  pass  upon  and  make  findings  and  state  conclusions 
upon  the  material  issues  of  fact  presented  to  it  in  the  pro¬ 
posed  findings  and  conclusions  submitted  by  these  inter¬ 
veners. 

V 

If  the  Commission  should  hold  that  it  has  properly  and 
legally  taken  official  notice  of  evidence  in  other  proceed¬ 
ings  tending  to  establish  sufficiency  of  gas  supply  for  the 
Applicant  in  these  proceedings,  without  admitting  the 
legality  of  such  action,  and  without  waiving  any  of  their 
rights,  these  interveners  request  that  they  be  given  an 
opportunity  to  show  the  contrary. 

For  the  reasons  hereinbefore  set  forth,  your  petitioners 
pray  that  the  Commission  reopen  such  proceedings  for 
rehearing  and  that  it  enter  an  order  revoking,  abrogating 
and  setting  aside  its  Findings  and  Order  Issuing  a  Cer¬ 
tificate  of  Public  Convenience  and  Necessity  under  date 
of  May  3, 1949. 

Respectfully  submitted, 

Tom  J.  McGrath,  Attorney  for 
National  Coal  Association 
United  Mine  Workers  of  America 
Railway  Labor  Executives  Association 
324  Shoreham  Bldg.,  Washington,  D.  C. 

Dated  Washington,  D.  C. 

June  1, 1949 
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EXHIBIT  E 

1  BEFORE  THE 

FEDERAL  POWER  COMMISSION 
OF  THE  UNITED  STATES 
In  the  Matter  of 

East  Tennessee  Natural  Gas  Company 
Tennessee  Gas  Transmission  Company 
Docket  No.  G-1065 
Docket  No.  G-1070 

Notice  of  Good  Cause 
and 

Request  for  Reopening  Proceedings 

Now  comes  National  Coal  Association,  United  Mine 
Workers  of  America  and  Railway  Labor  Executives  Asso¬ 
ciation,  interveners  in  the  above-entitled  proceedings  and 
state  that  good  cause  exists  and  that  the  public  interest 
requires  that  the  Commission  reopen  the  above-entitled 
proceedings  as  provided  for  by  Rule  1.33(2)  of  the  Com¬ 
mission’s  Rules  of  Practice  and  Procedure  for  the  fol¬ 
lowing  reason,  to  wit: 

On  or  about  May  23,  1949  a  Subcommittee  of  the  Joint 
Committee  on  Atomic  Energy  of  the  United  States  Con¬ 
gress  made,  filed  and  published  a  report  of  an  investiga¬ 
tion  of  the  proposal  of  the  Atomic  Energy  Commission  to 
provide  for  a  supply  of  natural  gas  at  its  Oak  Ridge,  Ten¬ 
nessee  plant.  Said  report  set  forth  certain  conclusions; 
among  others,  that  “reliance  on  fuel  resources  outside  the 
local  area  does  not  appear  compatible  with  the  original 
selection  of  the  Oak  Ridge  site  or  in  the  best  interests  of 
the  common  defense  and  security.”  A  copy  of  said  re¬ 
port  is  hereto  attached,  marked  Exhibit  A,  and  by  this 
reference  made  a  part  hereof. 

As  shown  by  said  report,  it  was  made  after  full  investi¬ 
gation,  including  evidence  presented  to  it  by  a  member 
and  other  representatives  of  the  Atomic  Energy  Commis¬ 
sion.  The  report  was  approved  and  adopted  unanimously 
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by  the  full  Joint  Committee  on  Atomic  Energy  on  or 
about  June  1, 1949. 

The  Commission  based  its  Order  issuing  a  Certificate  of 
Public  Convenience  and  Necessity  solely  upon  the 
2  representations  made  by  the  Atomic  Energy  Com¬ 
mission  that  natural  gas  was  required  at  Oak  Ridge 
in  the  interests  of  common  defense  and  security  of  the 
nation.  The  Joint  Atomic  Energy  Committee  has  reached 
the  opposite  conclusion.  This  Committee,  which  is  a  Spe¬ 
cial  Committee  of  Congress,  has  since  its  appointment 
dealt  exclusively  with  legislative  problems  involving  the 
Atomic  Energy  Commission  and  must  be  presumed  to  be 
well  acquainted  with  the  subject  under  consideration  after 
the  investigation  and  report  which  was  made  by  the  Sub¬ 
committee. 

The  Federal  Power  Commission,  in  its  Opinion  and 
Order  in  the  Matter  of  Trans-Continental  Gas  Pipe  Line 
Company  in  Docket  G-704,  based  its  Findings  in  part 
upon  a  report  of  a  Special  Subcommittee  of  the  Armed 
Services  Committee  of  the  House  of  Representatives. 
(Opinion  No.  165,  p.  32) 

There  is  good  reason  why  the  Federal  Power  Commis¬ 
sion  should  consider  and  give  weight  to  the  Findings  and 
Report  of  the  Joint  Committee  on  Atomic  Energy. 

These  Interveners  request  that  in  the  exercise  of  its 
powers  as  prescribed  in  Rule  1.33(2),  the  Commission 
forthwith  reopen  said  proceeding  and  consider  the  report 
above  referred  to  in  connection  with  and  in  passing  upon 
the  application  of  these  Interveners  for  Reopening,  Re¬ 
consideration,  Revocation  and  Abrogation  as  filed  in  these 
proceedings  on  June  2, 1949. 

Respectfully  submitted, 

Tom  J.  McGrath 

Attorney  for  National  Coal  Assn.,  et  al 
324  Shoreham  Bldg. 

Washington  5,  D.  C. 

Dated  Washington,  D.  C. 

June  13, 1949 
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3626  Exhibit  “4" 

81st  Congress,  1st  Session 

Joint  Committee  Print 

JOINT  COMMITTEE  ON  ATOMIC  ENERGY 
NATURAL-GAS  PIPE  LINE 

OAK  RIDGE,  TENN. 

REPORT  OF  A  SUB-COMMITTEE 
Appointed  to  Inquire  Into  the 
Gas  Pipe  Line  Proposed  for 
Oak  Ridge,  Tenn. 

Hon.  Carl  T.  Durham,  Chairman 


May  23,  1949 

«  •  •  • 

3628  NATURAL  GAS  PIPE  LINE,  OAK  RIDGE, 

TENN. 


Introduction 

On  April  27,  1949,  Senator  Brien  McMahon,  chairman 
of  the  Joint  Committee  on  Atomic  Energy,  announced  the 
appointment  of  Vice  Chairman  Carl  T.  Durham  as  chair¬ 
man  and  Representatives  Melvin  Price,  W.  Sterling  Cole 
and  James  E.  Van  Zandt  as  members  of  a  subcommittee 
to  make  inquiries  into  the  use  by  the  Commission,  in  con¬ 
nection  with  a  natural-gas  pipe  line  at  Oak  Ridge,  Tenn., 
of  its  authority  to  certify  that  certain  actions  are  “neces¬ 
sary  in  the  interest  of  the  common  defense  and  security/ ’ 
pursuant  to  section  5  (b)  (5)  of  the  McMahon  Act. 

Application  in  Docket  G-1065,  filed  with  the  Federal 
Power  Commission  on  June  30,  1948,  sought  a  certificate 
of  public  convenience  and  necessity,  pursuant  to  section  7 
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of  the  Natural  Gas  Act,  as  amended,  to  construct  164  miles 
of  22- inch  outside-dimension  pipe  line  from  a  connection 
with  the  main  26-inch  outside-dimension  natural-gas  trans¬ 
mission  line  of  Tennessee  Gas  Transmission  Co.  to  Oak 
Ridge,  Tenn.,  117  miles  of  16-inch  outside-dimension  pipe 
line  from  Oak  Ridge  to  Kingsport,  Tenn.,  20  miles  of  6%- 
inch  outside-dimension  pipe  line  from  Kingsport  to  Bristol, 
Tenn.,  and  an  18-mile  8%-inch  outside-dimension  lateral 
line  to  Johnson  City,  Tenn. 

An  amended  application  tiled  with  the  Federal  Power 
Commission  on  January  14,  1949,  by  East  Tennessee  Natu¬ 
ral  Gas  Co.  eliminated  the  Bristol  extension  and  the 
Johnson  City  lateral  line;  requested  that  an  application 
tiled  by  Tennessee  Gas  Transmission  Co.  and  given  the 
Docket  No.  G-1070  be  consolidated  for  hearing  with  the  ap¬ 
plication  in  Docket  G-1065 ;  and  stated  that  it  had 
entered  into  a  contract  to  supply  natural  gas  to  the  Atomic 
Energy  Commission  for  service  at  the  latter’s  Oak  Ridge 
plant  and  that  in  this  contract — 

it  is  certified  by  the  Atomic  Energy  Commission  that  the 
obtaining  of  such  natural-gas  service  is  necessary  in  the 
interest  of  common  defense  and  security. 

The  Tennessee  Gas  Transmission  Co.  on  July  2,  1948, 
filed  an  application  with  the  Federal  Power  Commission 
in  Docket  G-1070  for  a  certificate  of  public  convenience 
and  necessity,  pursuant  to  section  7  of  the  Natural  Gas 
Act,  as  amended,  authorizing  the  installation  of  156  miles 
of  30-inch  looping  line  and  6,800  additional  horse-power 
for  the  purpose  of  increasing  its  capacity  to  the  extent  of 
60,000,000  cubic  feet  a  day  so  that  that  amount  of  gas 
could  be  sold  and  delivered  to  East  Tennessee  Natural 
Gas  Co.  for  sale  and  delivery  to  the  United  States  Govern¬ 
ment  for  use  at  the  Oak  Ridge  plant  of  the  Atomic  Energy 
Commission. 

After  public  hearings  held  from  March  9  through  21, 
1949,  submittal  of  briefs  and  oral  argument  before  the 
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Commission  on  April  4,  1949,  the  Commission  on 
3629  April  7, 1949,  entered  its  findings  and  order  to  show 
cause,  reopening  proceedings,  and  setting  further 
hearing  for  the  purpose  of  taking  additional  evidence. 
Pursuant  to  that  order  and  due  notice,  hearings  were  held 
on  April  18  through  21,  1949.  Oral  argument  was  had  be¬ 
fore  the  Commission  on  April  27, 1949. 

On  May  2,  1949,  Sumner  T.  Pike,  member  of  the  Atomic 
Energy  Commission,  and  Edward  J.  Bloch,  Division  of 
Production,  Atomic  Energy  Commission,  testified  before 
the  subcommittee  at  Washington,  D.  C.,  on  the  background 
and  need  for  the  proposed  natural-gas  pipe  line  for  Oak 
Ridge,  Tenn.  Since  that  date,  the  briefs  and  oral  argu¬ 
ments  presented  earlier  before  the  Federal  Power  Com¬ 
mission  have  been  reviewed. 

On  May  3, 1949,  the  Federal  Power  Commission  certified 
and  ordered  certain  pipe-line  construction  in  connection 
with  Docket  Nos.  G-962,  G-1065,  and  G-1070 — 
solely  on  the  basis  of  the  strong  representations  made  by 
the  Atomic  Energy  Commission  *  *  *  that  natural-gas 
service  in  its  Oak  Ridge  facilities  *  *  *  is  necessary  for 
the  common  defense  amd  security  of  the  Nation . 

The  subcommittee  waited  until  the  Federal  Power  Com¬ 
mission  made  its  determination  in  this  case  in  order  not 
to  interfere  with  the  normal  quasi-judicial  procedure. 

The  Federal  Power  Commission  stated  that  its  decisions 
rested  solely  on  this  certification  by  the  Atomic  Energy 
Commission.  Therefore,  the  subcommittee  has  examined 
the  situation  with  particular  concern  about  the  validity  of 
the  certification  by  the  Atomic  Energy  Commission  that 
this  pipe  line  “is  necessary  in  the  interest  of  the  common 
defense  and  security’ ’  within  the  meaning  of  section 
5  (b)  (5)  of  the  McMahon  Act. 

The  Federal  Power  Commission  on  May  3,  1949,  issued 
orders  for  certificates  of  public  convenience  and  necessity 
as  requested  by  the  applicants.  Specifically  authorized 
were  155  miles  of  30-inch  loop  lines  and  4,200  additional 
horsepower  in  existing  compressor  stations  to  be  com¬ 
pleted  by  September,  1950,  and  the  Greenbriar-Oak  Ridge 
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pipe-line  facilities  to  be  placed  in  operation  not  later  than 
January  15,  1950,  in  order  to  deliver  to  Oak  Ridge  60,000,- 
000  cubic  feet  of  natural  gas  per  day  for  the  Atomic 
Energy  Commission, 

On  May  4,  1949,  the  views  of  the  subcommittee  were 
stated  in  a  letter  to  Mr.  Lilienthal  from  Mr.  Durham.  The 
text  of  the  letter  follows : 

May  4, 1949. 

Dear  Mr.  Lilienthal :  On  Monday,  May  2,  a  subcommit¬ 
tee  under  my  chairmanship  held  hearings  on  the  gas  pipe 
line  planned  for  Oak  Ridge.  In  the  main,  two  points  were 
discussed  :(1)  whether  or  not  the  pipe  line  is  necessary 
from  the  standpoint  of  national  security;  and  (2)  whether 
or  not  the  pipe  line  is  economically  desirable. 

Frankly,  neither  I  nor  the  other  subcommittee  members 
were  satisfied  with  the  testimony  on  question  (1).  We  had 
the  impression  that  continuity  of  production  at  K-25  would 
be  as  effectively  assured,  if  not  more  effectively,  through 
an  increase  in  the  coal  stock  pile  as  through  construction 
of  a  gas  pipe  line — particularly  since  Oak  Ridge  is  located 
in  the  center  of  a  great  coal-producing  region  and  since 
transport  of  coal  to  the  power  plant  serving  K-25  can  be 
accomplished  by  rail,  truck,  or  barge. 

I  invite  your  attention  to  pages  32-33  and  55-57  of  the 
transcript  (copy  enclosed)  in  which  the  witnesses  were 
asked  why  it  would  not  be  quite  as  satisfactory  from  a 
security  viewpoint  to  increase  the  coal  stock  pile  (and  to 
continue  relying  in  part  upon  oil  as  an  alternate  source) 
as  to  construct  the  gas  line.  I  believe  you  will  agree  with 
me  that  the  testimony  given  in  reply  to  these  ques- 
3630  tions  tends  to  stress  the  economics  of  the  situation 
and  fails  to  show  that  security  requires  the  use  of 
natural  gas. 

Today  I  received  a  copy  of  the  Findings  and  Order 
Issuing  a  Certificate  of  Public  Convenience  and  Necessity 
to  the  East  Tennessee  Gas  Transmission  Co.  Page  2  of 
this  order  (copy  enclosed)  suggests  that  the  Federal 
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Power  Commission  based  its  decision  largely  upon  the 
belief  that  security  dictates  construction  of  the  pipe  line. 
It  seems  possible  that  the  Federal  Power  Commission 
would  have  reached  a  different  decision,  save  for  the  se¬ 
curity  factor. 

Since  the  recent  hearing  did  not  satisfy  me  or  the  other 
members  of  the  subcommittee  on  the  security  question,  I 
would  very  much  appreciate  a  letter  from  you  (preferably 
one  suitable  for  publication)  stating  why  enlargement  of 
the  coal  stock  pile  would  not  furnish  as  much,  if  not  more, 
security  wdth  respect  to  K-25  as  the  planned  pipe  line. 

Since  my  subcommittee  must  report  to  the  committee 
as  a  whole  in  the  very  near  future,  I  would  be  grateful  for 
a  prompt  reply. 

Sincerely  yours, 

CARL  T.  DURHAM, 

Member  of  Congress, 
Subcommittee  Chairman. 

P.  S. — I  am,  of  course,  fully  aware  of  the  reasons  why 
production  at  K-25  must  not  be  interrupted. 

A  reply  to  this  request  was  received  from  Mr.  Pike, 
as  acting  chairman,  on  May  9, 1949,  as  follows : 

May  9, 1949. 

Dear  Congressman  Durham:  We  have  your  letter  of 
May  4,  1949,  with  regard  to  the  Commission’s  proposed 
use  of  natural  gas  at  Oak  Ridge,  in  which  you  specifically 
inquire  as  to  whether  an  enlargement  of  the  coal  stock 
pile  at  Oak  Ridge  would  furnish  security  with  respect  to 
plant  operations  comparable  to  the  security  resulting  from 
having  both  coal  and  gas  available. 

The  joint  committee  is  fully  aware  of  the  absolute  neces¬ 
sity  for  continuous  operation  of  the  gaseous  diffusion 
plant  at  Oak  Ridge  and  of  the  importance  of  the  Oak  Ridge 
power  plant  to  that  operation.  In  comparing  the  extent  to 
which  continuous  operation  can  be  assured  by  depending 
upon  coal  alone  as  opposed  to  having  two  fuels  available, 
we  must  review  our  past  experience  in  maintaining  ade¬ 
quate  reserves  of  coal  at  Oak  Ridge.  The  testimony  of 
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Commission  representatives  before  the  recent  Federal 
Power  Commission  hearings,  which  was  a  public  hearing, 
and  before  your  subcommittee  of  the  joint  committee,  estab¬ 
lished  the  fact  that  during  1946  and  1947  we  experienced 
extreme  difficulty  in  maintaining  adequate  reserves  of  coal 
for  the  operation  of  the  K-25  power  plant;  and  that  during 
a  13-month  period  extending  from  August  1946  through 
August  1947  we  consumed  a  total  of  130,000  tons  more  coal 
than  we  were  able  to  procure.  This  was  not  due  to  any 
lack  of  effort  or  planning  on  the  part  of  the  Commission 
or  its  operating  contractor.  In  fact,  very  strenuous  efforts 
were  made  during  and  subsequent  to  this  period  to  acquire 
coal  irrespective  of  the  cost. 

Under  the  Atomic  Energy  Act  of  1946,  the  Commission 
has  a  grave  responsibility  to  conduct  its  activities  in  such 
a  manner  as  to  assure  the  common  defense  and  security. 
The  Commission  felt  that  in  the  discharge  of  this  responsi¬ 
bility,  it  was  necessary  to  provide  safeguards  which  would 
better  assure  the  continuous  operation  of  the  gaseous-dif¬ 
fusion  plant.  It  determined  in  January  1948  that  a  second 
fuel,  namely,  natural  gas,  should  be  available  to  safeguard 
the  operation  of  this  vital  plant.  The  joint  committee  was 
informed  of  this  decision  by  letter  dated  February  9, 1948, 
and  has  been  kept  currently  advised  of  the  status  of  our 
progress  in  securing  natural  gas,  through  subsequent  let¬ 
ters  and  through  our  quarterly  reports. 

It  is  true  that  the  present  situation  with  respect  to  the 
availability  of  coal  is  much  improved  over  that  which 
existed  at  the  time  the  Commission  originally  made  its  de¬ 
cision  to  obtain  natural  gas.  It  is  also  true,  however,  that 
there  can  be  no  guaranty  that  the  present  favorable  condi¬ 
tion  will  continue  to  obtain  indefinitely.  In  the  event  of  a 
future  emergency,  it  is  probable  that  there  would  be  the 
same  tremendous  impact  upon  the  transportation  facilities 
and  coal  supplies  as  was  experienced  during  World  War 
II.  We  feel  that  by  having  natural  gas  as  well  as  coal 
available  for  Oak  Ridge,  the  effect  upon  the  K-25  opera¬ 
tion  of  a  future  emergency  can  be  minimized. 
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We  recognize  that  our  action  to  obtain  natural  gas  for 
the  K-25  plant  may  be  viewed  as  an  excess  amount  of  cau¬ 
tion.  We  firmly  believe,  however,  the  position  of  the 
K-25  plant  in  the  atomic-energy  program  and  the 
3631  vital  necessity  of  the  plant’s  continuous  operation 
warrants  and  demands  the  present  plan  of  having 
both  a  stock  pile  of  coal  and  a  supply  of  natural  gas  avail¬ 
able  at  Oak  Ridge.  In  summary,  we  believe  that  by  hav¬ 
ing  both  coal  and  gas,  we  have,  in  effect,  “two  strings  to 
our  bow,”  and  as  a  result  have  materially  increased  the 
security  of  the  plant  at  less  cost  to  the  Commission  than 
if  we  relied  solely  on  coal. 

We  wish  to  emphasize  that  the  Commission  made  its  de¬ 
cision  after  proper  deliberation  and  with  due  cognizance 
of  its  responsibilities  under  the  Atomic  Energy  Act.  In 
arriving  at  this  decision  it  was  necessary  to  consider  the 
welfare  and  security  of  the  Nation  as  a  whole,  rather  than 
base  the  determination  upon  the  effect  that  it  might  have 
upon  any  local  group  or  segment  of  the  national  economy. 

Sincerely  yours, 

United  States  Atomic  Energy  Commission, 
Sumner  T.  Pike,  Acting  Chairman. 

History 

Construction  of  plants  K-25  and  K-27 

The  Manhattan  engineer  district,  United  States  Army, 
acquired  the  70-square-mile  Oak  Ridge  tract  in  September 
1942  as  a  site  for  atomic  energy  production  plants  requir¬ 
ing  up  to  1,500,000  kilowatts.  The  availability  of  TVA 
power  together  with  the  abundance  of  coal  in  the  immediate 
area  combined  to  make  Oak  Ridge  a  particularly  desirable 
location  for  the  proposed  gaseous  diffusion  plant  known 
as  K-25.  Construction  on  a  375,000-kilowatt  coal-fired 
steam-power  plant — one  of  the  largest  ever  constructed — 
was  begun  on  June  1,  1943,  to  supply  power  to  K-25,  the 
uranium  isotope  separation  plant  utilizing  the  gaseous  dif- 
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fusion  process.  The  whole  plant  was  put  into  successful 
operation  before  the  summer  of  1945.1 

The  maximum  length  of  time  for  which  the  K-25  plant 
and  its  extensions  can  be  shut  down  without  endangering 
the  future  production  of  U-235  has  never  been  determined. 
The  length  of  time  w’hich  might  be  required  to  restore  this 
plant  to  full  operation  after  a  prolonged  shut-down  is  also 
unknown.  It  is  conceivable  that  the  time  required  might 
be  much  longer  than  the  national  defense  could  afford 
under  emergency  conditions.  The  operation  of  K-25  is 
essential  to  the  conduct  of  an  atomic  weapons  program  as 
it  has  been  conducted  since  1945. 

The  gaseous  diffusion  process  in  K-25,  and  its  extensions, 
requires  enormous  quantities  of  power  on  a  steady  and 
continuous  basis.  To  this  extent,  K-25  is  completely  de¬ 
pendent  on  the  steam-powTer  plant  at  Oak  Ridge  and  the 
TVA  power  system.  The  Atomic  Energy  Commission  has 
demonstrated  to  your  subcommittee  that  the  TVA  power 
system  is  unable  technically  to  meet  all  K-25  requirements. 
Therefore,  the  operation  of  the  coal-fired  steam-power 
plant  at  Oak  Ridge  is  essential  to  the  operation  of  K-25 
and  by  indirection  is  essential  to  the  national  defense  and 
security. 

Fuel-supply  situation,  1945-49  2 

It  has  been  seen  that  the  availability  of  coal  in  the  Oak 
Ridge  area  was  a  major  factor  in  the  selection  of  this  as 
a  site  for  the  entire  original  Clinton  engineer  works  by 
the  Manhattan  engineer  district.  In  1945,  the  Manhattan 
engineer  district  proceeded  to  build  up  a  coal  stock  pile 
as  an  emergency  measure  to  insure  continuous  operation 
of  the  power  plant.  Prior  to  August  1946,  this  stock  pile 


1  Atomic  Energy  for  Military  Purposes,  H.  D.  Smyth;  6.44;  7.11; 
8.34;  10.16;  10:33;  10.34;  10.36;  10.37. 

2  Based  on  the  testimony  of  Walter  J.  Williams,  Production  Di¬ 
vision,  AEC,  before  the  Federal  Power  Commission  on  March  9, 
1949. 
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3632  was  accumulated  to  a  maximum  of  200,000  tons  or 
about  4  months  ’  supply  at  that  time. 

In  the  year  which  followed,  between  August  1946  and 
August  1947  a  deficit  between  coal  consumption  and  coal 
deliveries  resulted  in  a  reduction  of  the  stock  pile  to  about 
92,000  tons.  The  importance  of  the  stock  pile  was  proved 
out  during  this  period  since  no  power  interruptions  oc¬ 
curred  due  to  lack  of  fuel. 

During  this  period,  the  production  manager  for  Oak 
Ridge  has  indicated,  strenuous  efforts  were  made  to  in¬ 
crease  the  fuel  supply  for  the  steam-power  plant.  The 
most  extreme  efforts  resorted  to  involved  attempts  to  pur¬ 
chase  coal  for  truck  or  rail  delivery  from  all  local  mines. 
The  specific  mines  from  which  the  Oak  Ridge  facilities 
could  be  supplied  were  increased  on  one  occasion  during 
the  1946-47  period  but  the  railroad  coal  car  shortage  pre¬ 
vented  movement  of  the  available  coal  to  the  stock  pile. 
There  is  no  indication  that  allocation  of  additional  rail¬ 
road  coal  cars  or  of  trucks  was  sought  to  relieve  this  aspect 
of  the  growing  coal  shortage. 

Although  the  coal  stock  pile  was  diminished  during  the 
1946-47  period  from  200,000  tons  to  92,000  tons,  it  would 
appear  that  this  was  a  normal  functioning  of  the  stock¬ 
piling  system.  In  this  situation,  which  the  responsible 
officials  deemed  a  crisis,  they  were  concerned  with  the  use 
of  emergency  reserves.  At  the  lowest  ebb  in  on-hand  coal 
resources,  there  were  about  6  weeks’  reserves  on  hand  and 
about  80  percent  of  normal  requirements  arriving  wreekly. 

Following  the  above-described  experience,  efforts  were 
begun  after  August  1947  to  ameliorate  the  effects  of  a 
repetition  of  the  1946-47  coal  shortage  through  the  study 
of  alternate  fuel  resources.  Oil-storage  facilities  adequate 
for  a  30-day  supply  to  one  of  the  three  boilers  in  the 
steam-powder  plant  were  adapted  for  emergency  oil  stock 
pile  and  one  boiler  was  converted  for  firing  by  either  coal 
or  oil  or  both.  A  study  of  the  availability  of  oil  supplies, 
storage  facilities,  and  tank  cars  was  made  which  resulted 
in  determination  that  oil  was  not  economically  feasible  as 
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either  a  regular  fuel  or  a  full-scale  alternate.  No  reevalu¬ 
ation  of  the  oil  situation  has  been  made  since  this  determi¬ 
nation  in  1947.  The  assumption  was  made  that  the  possi¬ 
bility  of  a  prolonged  rail  strike  or  coal  strike  might  en¬ 
danger  continued  reliance  on  coal  as  a  fuel  source  although 
there  is  no  indication  that  any  approach  was  made  to  either 
the  coal  miners’  unions  or  the  transportation  organizations 
of  management  and  labor  to  obtain  assurance  of  uninter¬ 
rupted  supply. 

Finally,  it  was  recommended  to  the  Commission  in 
January  1948  that  the  most  feasible  alternate  fuel  source 
would  be  natural  gas.  Actually,  of  necessity,  gas  would 
become  the  primary  fuel  and  coal  the  alternate  fuel  be¬ 
cause  of  the  impracticability  of  stock-piling  natural  gas. 

Gas  pipe-line  plan 

Following  the  recommendation  to  the  Commission  in 
January  1948,  that  provision  for  natural-gas  supply  be  de¬ 
veloped,  discussions  were  entered  into  with  several  com¬ 
panies.  A  contract  was  finally  negotiated  with  the  East 
Tennessee  Natural  Gas  Co.  for  delivery  of  a  minimum  of 
40,000,000  cubic  feet  daily  and  a  maximum  of  60,000,000 
cubic  feet  daily  contingent  on  the  company  having  a  cer¬ 
tificate  of  public  convenience  and  necessity  from  the  Fed¬ 
eral  Power  Commission  for  construction  of  the 
3633  necessary  pipe  line.  The  contract  was  signed  and 
approved  on  June  21, 1948. 

The  gas  source  authorized  for  this  pipe  line  is  the  Texas 
Gulf  field  which  is  fed  northward  through  a  main  pipe  line 
passing  through  Tennessee  in  the  vicinity  of  Nashville. 
Munitions  plants  as  well  as  other  domestic  and  commercial 
users  rely  on  this  same  source  of  supply  in  other  areas  not 
containing  local  fuel  resources. 

By  the  terms  of  the  Commission’s  contract  with  the 
East  Tennessee  Natural  Gas  Co.,  and,  logically,  the  ulti¬ 
mate  financing  of  the  proposed  pipe  line  will  be  borne  by 
the  Commission  through  the  device  of  amortization  in- 
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eluded  but  unidentified  in  rate  payments  for  gas  delivered. 
The  gross  cost  of  the  pipe  line  has  been  estimated  by  the 
gas  company  at  $9,329,900.  The  Commission  has  pledged 
an  initial  amount  of  $4,400,000  for  natural-gas  payments. 
The  contract  will  expire  on  June  30,  1952,  provided  that  it 
has  not  been  terminated  or  extended  prior  to  that  date. 

Comparative  Risks 

It  has  been  determined  by  the  subcommittee  that  in  the 
opinion  and  experience  of  those  persons  most  intimately 
associated  with  the  operation  of  the  K-25  and  K-27  plants, 
the  efficiency  and  perhaps  entire  future  productivity  of  this 
facility  depends  upon  the  maintenance  of  continuous  oper¬ 
ation.  Therefore  the  question  resolves  itself  entirely  to 
the  determination  of  the  comparative  risks  which  the  Com¬ 
mission  does  or  might  encounter  in  its  operation. 

The  assurance  of  continuous  operation  cannot  be  greater 
than  the  weakest  link  in  this  pattern  of  hazards  to  con¬ 
tinuous  operation.  No  economic  problem  has  been  re¬ 
garded  as  of  primary  importance  in  this  case. 

Fuel  risks 

Coal. — The  Commission  has  testified  before  both  the 
Federal  Power  Commission  and  the  subcommittee  that  it 
has  based  its  evaluation  of  the  risks  inherent  in  the  con¬ 
tinued  use  of  coal  as  fuel  for  the  steampower  plant  on  the 
experiences  during  1946  and  1947  in  obtaining  coal  sup¬ 
plies.  The  worst  experience  recounted  was  a  reduction  in 
the  coal  inflow  between  August  1946  and  August  1947, 
which  resulted  in  drawing  down  the  200,000-ton  coal  stock 
pile  to  92,000  tons  or  6  weeks7  requirements.  At  this  lowest 
point  in  the  experience  of  the  Commission,  the  coal  supplies 
were  still  arriving  to  cover  up  to  80  percent  of  the  daily 
requirements.  The  subcommittee  has  sought  to  examine 
the  possible  circumstances  entailing  even  greater  risks  to 
the  coal  supplies. 
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The  Commission  has  raised  the  possibility  of  a  miners’ 
strike  or  a  rail  strike  extending  beyond  the  period  for 
which  coal  stocks  were  accumulated.  The  President  is  em¬ 
powered  under  the  Taft-Hartley  Act  to  cause  continued 
operation  of  any  mine  in  the  interests  of  the  public  safety 
for  as  long  as  may  be  required  to  settle  the  issues  in¬ 
volved.  Thus  the  possibility  of  such  strikes  resulting  in 
stoppage  of  the  steam-power  plant  is  obviated  by  existing 
law. 

The  Commission  has  testified  that  it  has  not  sought  direct 
assurance  from  the  local  miners’  unions  which  have  been 
supplying  its  coal  that  they  would  mine  sufficient  coal 
stocks  to  operate  the  steam-power  plant  in  an  emergency. 

Neither  has  any  such  assurance  been  sought  from 
3634  the  railroad  or  truckers’  unions,  in  the  area.  This 
particular  type  of  insurance  against  interruption  of 
the  flow  of  coal  supplies  proved  especially  effective  during 
World  War  IT  for  various  vital  war  plants  and  other 
operations. 

The  problems  involved  in  increasing  the  size  of  the  coal 
stock  pile  were  opened  by  the  subcommittee  both  during 
the  testimony  of  the  Commission  on  May  2,  1949,  and  by 
subsequent  conference  between  the  staffs  of  the  Joint  Com¬ 
mittee  and  the  Commission  at  the  request  of  the  sub¬ 
committee.  The  Commission  has  raised  two  points:  The 
dangers  to  the  stock  pile  of  spontaneous  combustion;  and 
the  rehandling  costs  involved  as  the  area  of  the  stock  pile 
increases. 

The  economic  factor  has  not  been  deemed  relevant  in  this 
instance  in  the  examination  of  the  considerations  affecting 
the  national  security.  Although  spontaneous  combustion  is 
a  risk  involved  in  coal  stock  piling,  the  evidence  offered  by 
competent  power  engineers  and  the  experience  of  organiza¬ 
tions  concerned  with  coal  stock  piling  indicate  that  stock 
piles  of  several  hundred  thousand  tons  are  feasible.  Fur¬ 
thermore,  if  adequate  acreage  is  available,  there  is  vir¬ 
tually  no  upper  limit  on  the  total  coal  stock  piles  which 
can  be  built  in  a  series  of  stock  piles.  In  particular,  coal 
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authorities  have  indicated  that  the  coal  from  the  Tennessee 
field,  which  constitutes  the  primary  source  for  Oak  Ridge, 
is  physically  able  to  be  stock  piled  satisfactorily  the  upper 
limits  of  any  single  pile  as  circumstances  may  determine. 
The  70-mile-square  tract  which  composes  the  original  Oak 
Ridge  site  offers  almost  unlimited  acreage  for  coal  stock 
piling.  This  situation  is  virtually  unparalleled  among  the 
large  fuel-consuming  industries  with  which  the  Commis¬ 
sion  is  proposing  to  compete  for  natural-gas  supplies. 

With  specific  reference  to  the  technical  problems  involved 
in  coal  stock  piling,  the  staff  is  in  receipt  of  the  following 
letter : 

May  20, 1949. 

Dear  Mr.  Hamilton :  In  reply  to  your  letter  of  May  18, 
regarding  the  storage  of  coal : 

As  discussed  with  you,  technical  difficulties  would  not 
limit  the  quantity  of  coal  that  could  be  stored  at  Oak  Ridge 
assuming  no  space  limitations.  As  a  matter  of  convenience, 
from  a  haulage  and  use  standpoint,  a  size  for  each  pile 
might  be  chosen. 

Cordially  yours, 

J.  F.  Barkley, 

Chief,  Fuels  Utilization  Branch, 
Department  of  the  Interior, 
Bureau  of  Mines. 

Oil. — The  possibility  of  utilizing  oil  as  a  primary  fuel 
was  studied  prior  to  1948,  according  to  the  testimony  of 
Walter  J.  Williams,  Director  of  the  Division  of  Production, 
Atomic  Energy  Commission.  This  study  was  directed  at 
availability  of  oil  supplies  at  that  time,  the  quantities  of 
steel  needed  for  storage  facilities  and  the  number  of  oil 
tank  cars  required.  No  inquiry  was  made  of  the  oil  pipe¬ 
line  companies  transporting  oil  near  Oak  Ridge.  The 
Fuels  Research  Council,  Inc.,  in  its  brief  of  intervention 
before  the  Federal  Power  Commission,  demonstrated  that 
during  the  period  of  the  oil  study  for  the  Atomic  Energy 
Commission,  oil  consumption  for  electric-power  generation 
actually  increased  by  over  30  percent  and  that  the  require- 
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ments  for  continuous  oil  firing  of  the  Oak  Ridge  boilers 
would  constitute  less  than  1  percent  of  annual  residual 
fuel  production. 

3635  Oil  has  been  developed  to  a  minor  extent  as  an 
alternate  fuel  for  the  Oak  Ridge  steam-power  plant. 
Oil  stocks  have  been  maintained  for  27  days’  operation  of 
one  boiler  since  1946.  The  possibility  of  increasing  this 
storage  capacity  has  not  been  seriously  considered  by  the 
Commission  because  of  the  high  delivered  expense  of  oil 
as  a  fuel  and  because  of  the  difficulties  'which  were  indi¬ 
cated  during  the  fuel-short  postwar  expansion  period  in 
which  the  oil  studv  was  conducted. 

The  information  in  the  hands  of  your  subcommittee  indi¬ 
cates  that  oil  is  commonly  used  for  firing  power  plants 
along  the  east  coast.  Adequate  supplies  of  residual  fuel 
oil  are  available.  There  is  no  indication  that  the  Commis¬ 
sion  has  examined  this  alternate  although  one  fuel  pipe 
line  lies  only  about  17  miles  east  of  their  power  plant. 
Further  consideration  of  this  fuel  source  would  appear 
to  have  been  desirable. 

Gas. — The  subcommittee  has  examined  the  relative  risks 
of  depending  on  natural  gas  for  operation  of  the  steam- 
power  plant  which  will  be  incurred  if  the  plans  approved 
by  the  Federal  Power  Commission  are  executed. 

In  its  testimony  before  the  subcommittee  the  Commis¬ 
sion  deprecated  the  possibilities  of  gas  explosions  in  gas- 
fired  power  plants.  As  pointed  out  by  Representative 
Price,  a  major  explosion  of  a  gas-fired  electric-power  sta¬ 
tion  at  Tulsa,  Okla.,  resulted  in  destruction  of  that  plant 
within  the  past  year.  While  such  explosions  are  reputed 
to  be  unlikely  in  properly  supervised  gas-fired  power 
plants,  the  Tulsa  explosion  of  a  regulated  public-utility 
installation  points  up  the  existence  of  this  risk  which  the 
Commission  will  incur  under  the  plan  for  gas  firing  at  Oak 
Ridge. 

The  possibilities  of  gas  pipe-line  failure  due  to  explosion, 
fire,  or  other  catastrophe  are  well  established.  Such  fail¬ 
ures  usually  occur  without  warning.  This  risk  will  require 
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a  constant  and  foolproof  stand-by  at  the  Oak  Ridge  plant. 
The  Commission  has  indicated  that  its  plans  to  rely  on  a 
coal  stock  pile  as  its  alternate  fuel  source  to  cover  this 
and  other  gas-failure  emergencies. 

The  problems  involved  in  maintaining  a  continuously 
adequate  source  of  natural  gas  well  into  the  future  are  a 
definite  part  of  the  risks  involved  in  the  use  of  gas  as 
a  primary  fuel.  (Natural  gas  as  an  alternate  fuel  has 
not  been  considered  because  of  the  impossibility  of  stock 
piling.)  The  Texas  fields  feeding  the  transmission  system 
into  which  the  Atomic  Energy  Commission  line  will  be 
tapped  has  an  estimated  reserve  for  20  years.  This  field  is 
regulated  by  the  Texas  Railroad  Commission  whose  regu¬ 
lator  power,  based  on  principles  of  resource  conservation, 
has  been  upheld  in  the  United  States  Supreme  Court.  No 
assurance  has  been  received  from  this  body  that  adequate 
gas  supplies  will  be  forthcoming. 

Provided  that  adequate  gas  flow  is  available  for  the 
Oak  Ridge  facility,  no  assurance  has  been  received  that 
allocation  authority  will  be  extended  to  insure  that  the 
Oak  Ridge  facility  will  have  first  priority  on  such  gas  flow 
as  is  available. 

Finally,  the  terms  of  the  contract  between  the  Commis¬ 
sion  and  the  East  Tennessee  Natural  Gas  Co.  provide  for 
termination  of  the  contract  if  the  company  should  be  dis¬ 
satisfied  with  the  terms  of  certification,  termination  if  the 
company  doesn’t  complete  construction  within  2  years 
of  commencement,  or  upon  failure  in  the  periodic 
3636  rate  negotiations  to  reach  satisfactory  conclusions. 

These  provisions  appear  to  give  the  company  con¬ 
siderable  potential  control  over  the  basis  on  which  the 
Commission  can  be  assured  of  its  gas  supplies  in  the 
future. 

Power  failure 

Steam-power  plant . — Power  failure  in  a  steam-power 
plant  can  be  the  result  of  many  other  incidents  besides 
that  of  fuel  shortage,  according  to  reliable  engineering 
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evidence  and  experience.  The  Oak  Ridge  facility,  accord¬ 
ing  to  Commission  testimony,  is  frequently  on  two-boiler 
operation  while  its  third  boiler  is  shut  down  for  main¬ 
tenance  purposes.  During  such  periods  any  mechanical 
failure  of  one  of  the  two  remaining  boilers  would  immedi¬ 
ately  drop  the  power  output  below  operating  require¬ 
ments.  Similar  interruptions  due  to  interference  with 
■water  intakes,  generator  operations,  and  other  portions  of 
power-plant  operation  are  not  inconceivable  as  power  engi¬ 
neers  at  Oak  Ridge  and  other  plants  have  previously  in¬ 
dicated. 

All  of  the  above  possibilities  are  also  a  part  of  the 
sabotage  problems  confronting  the  Commission.  Com¬ 
mando,  partisan,  and  fifth-column  activities  in  World  War 
II  demonstrated  the  high  vulnerability  of  po-wer  stations 
to  sabotage.  Air  Force  bombing  target  records  also  show 
a  high  frequency  of  incidence  of  power  plants  as  priority 
targets. 

TV  A. — A  considerable  portion  of  the  power  for  the  Oak 
Ridge  facility  has  been  drawn  from  the  TVA  power  net¬ 
work  as  planned  in  the  original  Oak  Ridge  site  selection 
by  the  Manhattan  engineer  district,  United  States  Army. 
All  of  the  risks  inherent  in  any  power-plant  operation  are 
multiplied  throughout  this  system.  The  possibilities  of 
failure  or  damage  of  such  items  as  line,  substations,  tur¬ 
bine  or  other  facilities  cannot  be  discounted. 

The  planned  construction  of  the  Johnsonville  steam  plant 
calls  for  coal  firing.  This  plant,  according  to  Commission 
testimony,  will  provide  power  for  the  Oak  Ridge  facilities 
including  possible  extension  to  K-25.  The  same  risks  which 
the  Commission  seeks  to  eliminate  by  shifting  its  own  plant 
from  coal  to  gas  firing  will  be  incurred  at  the  coal-fired 
Johnsonville  plant  without  consequential  exception. 

Plant  failure 

There  has  been  a  considerable  volume  of  published  and 
publicized  data  concerning  the  construction  of  K-25  since 
the  end  of  World  War  II.  Much  of  this  data  has  em¬ 
phasized  the  great  complexity  and  delicacy  of  the  cell 
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structure,  instrumentation,  and  other  features  of  con¬ 
struction.  These  various  features  are  all  subject  to  me¬ 
chanical  failure  of  various  degrees  and  with  various  de¬ 
grees  of  importance  to  continued  plant  operation. 

The  possibilities  of  mechanical  failures,  sabotage,  or 
labor  difficulties  have  been  reviewed.  Provisions  to  in¬ 
sure  against  these  risks  apparently  are  not  foolproof.  In¬ 
evitably  some  risk  to  the  plant  from  internal  or  external 
sources  remains  after  all  conceivable  precautions  have  been 
taken. 

While  your  subcommittee  appreciates  the  remoteness  of 
plant  failure  from  causes  other  than  exhaustion  of  fuel 
reserves,  it  believes  that  such  exhaustion  is  an  equally 
remote  possibility  if  the  Commission  adequately  capitalizes 
the  existing  opportunity  for  stock  piling  of  coal  reserves. 

This  opportunity  did  not  exist  to  the  same  degree 
3637  during  or  immediately  after  the  war.  The  Com¬ 
mission  has  not  made  a  thorough  review  of  the  situ¬ 
ation  since  its  original  decision  in  January  1948,  although 
circumstances  vitally  affecting  its  decision  have  changed 
very  considerably. 

Conclusions 

A.  Adequate  coal  stock  piling  appears  to  be  feasible 
at  Oak  Ridge  to  insure  continuous  power-plant  operation. 

B.  Reliance  on  fuel  resources  outside  the  local  area 
does  not  appear  compatible  with  the  original  selection  of 
the  Oak  Ridge  site  or  in  the  best  interests  of  the  common 
defense  and  security. 

C.  The  Commission’s  action  has  been  taken  without 
consultation  wdth  the  National  Security  Resources  Board. 

D.  Substantial  improvement  in  the  national  fuel  pic¬ 
ture  in  the  past  18  months  has  not  been  reflected  in  the 
Commission’s  action. 

Recommendation 

The  joint  committee  should  make  legislative  provision 
requiring  express  authorization  of  Commission  proposals 
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and  programs  having  major  economic,  security,  or  pro¬ 
duction  importance  prior  to  Commission  actions. 

CARL  T.  DURHAM,  North  Carolina, 
Chairman, 

MELVIN  PRICE,  Illinois. 

W.  STERLING  COLE,  New  York 
JAMES  E.  VAN  ZANDT,  Pennsylvania. 

NATURAL  GAS  PIPELINE  REPORT 

ERRATA:  page  8,  par.  4,  line  4,  make  read  “Topeka, 
Kansas,”  for  “Tulsa,  Okla.” 

page  8,  par.  4,  line  6,  make  read,  “ Topeka,’ ’ 
for  “Tulsa.” 

1  Exhibit  “F” 

UNITED  STATES  OF  AMERICA 
FEDERAL  POWER  COMMISSION 

Before  Commissioners:  Nelson  Lee  Smith,  Chairman; 
Thomas  C.  Buchanan,  Claude  L.  Draper  and  Harrington 
Wimberly. 

June  29, 1949 

In  the  Matters  of 

East  Tennessee  Natural  Gas  Company 
Tennessee  Gas  Transmission  Company 

Docket  No.  G-1065 
Docket  No.  G-1070 

Findings  and  Order  Denying  Request  for  Reopening  and 
Denying  Application  for  Rehearing 

On  June  2,  1949,  the  National  Coal  Association,  et  al,1 
interveners  herein,  filed  a  joint  application  for  rehearing, 
reconsideration,  revocation  and  abrogation  of  the  Com- 


1  National  Coal  Association,  Railway  Labor  Executives  Associa¬ 
tion,  and  United  Mine  Workers  of  America. 
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mission’s  findings  and  order  of  May  3,  1949,  issuing,  pur¬ 
suant  to  Section  7  of  the  Natural  Gas  Act,  as  amended,  a 
certificate  of  public  convenience  and  necessity  in  Docket 
No.  G-1065  to  the  East  Tennessee  Natural  Gas  Company 
authorizing  construction  and  operation  of  certain  naturi. 
gas  pipeline  facilities,  subject  to  the  jurisdiction  of  the 
Commission,  for  the  purpose  of  supplying  60,000  Mcf  per 
day  of  natural  gas  to  the  facilities  of  the  United  States 
Atomic  Energy  Commission  at  Oak  Ridge,  Tennessee. 

The  Commission  in  its  orders  permitting  intervention 
of  applicants  stated  that  its  action  was  not  to  be  construed 
as  recognition  that  any  intervener  might  be  aggrieved 
because  of  any  order  or  orders  the  Commission  might  enter 
in  the  proceedings.  Action  herein  on  the  joint  application 
for  rehearing  also  is  not  to  be  construed  as  recognition 
that  any  of  the  interveners  may  be  aggrieved. 

On  June  13,  1949,  the  National  Coal  Association,  et  al. 
filed  a  document  captioned,  “Notice  of  Good  Cause  and 
Request  for  Reopening  Proceedings,”  requesting  that  the 
Commission  reopen  the  proceedings  in  Docket  Nos.  G-1065 
and  G-1070  and  consider  a  report  of  a  subcommittee  of 
the  Joint  Committee  on  Atomic  Energy  of  the  United 
States  Congress  dated  May  23,  1949,  and  entitled,  “Natu¬ 
ral-Gas  Pipe  Line,  Oak  Ridge,  Tenn.  ”,  in  connection  with 
and  in  passing  on  the  aforesaid  joint  application  for  re¬ 
hearing,  reconsideration,  revocation,  and  abrogation  of  the 
Commission’s  May  3,  1949,  order.  From  the  record 
2  it  is  clear  that  the  request  for  reopening  is  not  au¬ 
thorized  by  Section  1.33  of  the  Commission’s  Rules 
of  Practice  and  Procedure,  since  it  was  not  filed  before 
the  entering  and  issuance  by  the  Commission  of  its  final 
order  of  May  3,  1949,  in  Docket  No.  G-1065.  In  addition, 
the  matters  set  forth  in  the  petition  are  not  of  such  nature 
as  to  justify  reopening. 

The  hearings  before  the  Joint  Committee  on  Atomic 
Energy  held  on  May  2,  June  17  and  20,  1949,  and  the  sub¬ 
committee  report  of  May  23,  1949,  discloses  little,  if  any, 
substance  with  respect  to  the  Oak  Ridge  pipe  line  project 
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that  was  not  before  the  Federal  Power  Commission  on 
May  3,  1949,  at  the  time  it  issued  a  certificate  for  that 
line.  The  AEC  continued  to  urge  its  need  for  natural  gas 
at  Oak  Ridge  and  maintained  that  its  action  to  procure 
such  fuel  for  use  there  was  proper  and  in  the  interest  of 
security. 

It  is  claimed  in  the  joint  application  of  June  2,  1949, 
for  rehearing  that  the  Commission  predicated  its  finding 
of  public  convenience  and  necessity  “solely  on  the  basis 
of  the  strong  representations  made  by  the  Atomic  Energy 
Commission.”  This  claim  has  reference  to  language  ex¬ 
cerpted  from  the  Commission’s  order  of  May  3,  1949,  is 
cited  out  of  context  and  fails  to  give  proper  effect  to  our 
findings  read  as  a  whole.  When  our  findings  and  order 
of  May  3, 1949,  are  read  in  context,  including  the  reference 
and  incorporation  therein  of  our  findings  of  April  7,  1949, 
it  is  clear  that  they  were  reached  upon  consideration  of 
the  entire  record. 

A  further  ground  urged  in  support  of  the  application 
for  rehearing  is  that  the  Commission  failed  to  rule  spe¬ 
cifically  upon  the  proposed  findings  and  conclusions  sub¬ 
mitted  by  the  interveners  now  applying  for  rehearing,  and 
that  by  not  so  doing  the  Commission  has  failed  to  comply 
with  the  requirements  of  Section  8(b)  of  the  Administra¬ 
tive  Procedure  Act. 

The  evidence  presented  on  behalf  of  the  interveners  now 
seeking  rehearing,  as  well  as  the  proposed  findings  and 
conclusions  submitted  by  the  interveners,  was  considered 
in  reaching  our  findings  and  order  of  May  3,  1949.  To 
pass  upon  these  seriatim  would  appear  to  serve  no  useful 
purpose  when  there  are  complete  findings,  such  as 
3  we  have  issued  herein.  While  w’e  view  our  findings 
and  order  as  constituting  full  compliance  with  the 
Administrative  Procedure  Act,  nevertheless  we  have  re¬ 
examined  the  findings  and  conclusions  which  were  re¬ 
quested  by  these  interveners.  We  hereby  specifically  re¬ 
ject  the  same  except  insofar  as  they  are  incorporated  in 
our  findings  and  order  of  May  3, 1949. 
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We  have  considered  the  other  points  advanced  in  sup¬ 
port  of  the  relief  requested  in  the  aforesaid  joint  applica¬ 
tion  of  June  2,  1949,  and  are  of  the  opinion  that  they  are 
not  well  founded. 

Upon  consideration  of  the  request  for  reopening  and  the 
application  for  rehearing,  and  upon  further  consideration 
of  the  evidence  and  all  matters  of  record,  the  matters  of 
which  notice  has  been  taken  and  to  which  reference  has 
been  made,  our  previous  findings  and  orders  herein  and 
the  findings  and  orders  therein  referred  to,  particularly 
our  findings  and  orders  in  Docket  No.  G-962,  the  Com¬ 
mission  finds : 

(1)  No  new  facts  have  been  presented  or  alleged  in 
the  interveners ’  request  and  application  which 
would  warrant  a  reopening  or  rehearing,  revoca¬ 
tion  and  abrogation  of  the  Commission’s  findings 
and  order  of  May  3,  1949,  herein,  and  no  princi¬ 
ples  of  law  are  stated  in  said  application  for  re¬ 
hearing  which  were  not  fully  considered  by  the 
Commission  before  it  entered  such  findings  and 
order. 

(2)  Good  cause  has  not  been  shown  for  granting  either 
the  request  of  June  13,  1949,  for  reopening  or  the 
joint  application  of  June  2,  1949,  for  rehearing. 

(3)  It  is  necessary  and  appropriate  in  carrying  out 
the  provisions  of  the  Natural  Gas  Act,  as  amend¬ 
ed,  that  the  aforesaid  application  of  June  2,  1949, 
for  rehearing  and  the  aforesaid  request  of  June 
13,  1949,  for  reopening  be  denied  as  hereinafter 
ordered. 

The  Commission  orders : 

The  joint  application  of  June  2,  1949,  for  rehearing, 
reconsideration,  revocation  and  abrogation  of  the  Com¬ 
mission’s  order  of  May  3,  1949,  in  the  above-entitled 
proceedings,  and  the  aforesaid  request  of  June  13, 
1949,  for  reopening  proceedings  be,  and  the  same  are 
hereby,  denied. 

By  the  Commission. 

Leon  M.  Fuquay, 

Secretary. 


Date  of  Issuance :  June  29, 1949 
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3599  May  3,  1949 

In  the  Matter  of 

Tennessee  Gas  Transmission  Company 
Docket  No.  G-962 

Findings  and  Order  Issuing  Certificate  of  Public 
Convenience  and  Necessity 

Applicant,  the  Tennessee  Gas  Transmission  Company 
(TGT  or  Tennessee  Gas  Transmission),  proposed  by  its 
application,  as  amended  in  this  Docket,  to  increase  the  nom¬ 
inal  design  capacity  of  its  system  by  340,000  Mcf  per  day, 
to  provide  an  overall  nominal  capacity  of  approximately 
1,000,000  Mcf  per  day.  The  Commission,  after  hearings 
and  oral  argument,  on  September  29,  1948  reopened  the 
G-962  proceedings  for  the  purpose,  among  others,  of  af¬ 
fording  TGT  an  opportunity  to  submit  further  showings 
of  gas  supply  reasonably  adequate  to  support  the  greatly 
expanded  service  proposed  to  be  rendered. 

On  motion  of  TGT  further  hearings  were  held,  and  on 
December  7,  1948  the  Commission  issued  a  certificate  au¬ 
thorizing  the  construction  and  operation  of  TGT’s  so-called 
G-962- A  facilities  (exclusive  of  some  238  miles  of  26-inch 
new  pipeline  from  northeastern  Kentucky  into  Ohio).  The 
new  facilities  were  authorized  for  transporting  the  Chi- 
cago-Manufacturers  contract  gas  from  the  southwest  to 
the  Applachian  area  for  delivery  to  the  Columbia  Gas  Sys¬ 
tem.  They  are  designed  to  increase  TGT ’s  system  delivery 
capacity  by  111,000  Mcf  per  day,  to  an  aggregate  nominal 
design  capacity  of  771,000  Mcf  per  day. 

3600  The  remaining  unauthorized  facilities,  subject  of 
TGT’s  pending  amended  application  herein,  the  so- 

called  G-962-B  facilities,  are  proposed  by  TGT  to  provide 
an  increase  of  229,000  Mcf  per  day  in  TGT’s  system  de¬ 
livery  capacity,  to  an  aggregate  nominal  capacity  of  ap¬ 
proximately  1,000,000  Mcf  per  day.  In  addition,  an  in¬ 
crease  of  60,000  Mcf  per  day  is  proposed  by  means  of  the 
facilities  for  which  TGT  is  seeking  authorization  in  Docket 
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No.  G-1070.  In  the  latter  Docket  the  application  was  filed 
on  July  2,  1948  seeking  a  certificate  for  additional  natural 
gas  pipeline  facilities  to  provide  capacity  for  delivering 
60,000  Mcf  per  day  of  natural  gas  to  East  Tennessee  Nat¬ 
ural  Gas  Company  for  resale  and  delivery  to  the  Atomic 
Energy  Commission  for  use  in  its  facilities  at  Oak  Ridge, 
Tennessee. 

The  further  hearings  originally  scheduled  in  Docket  No. 
G-962  to  commence  on  January  5,  1949  were  postponed  at 
the  request  of  TGT.  They  are  currently  scheduled  to  com¬ 
mence  on  May  4,  1949,  pursuant  to  TGT’s  motion  and  the 
Commission’s  order  of  April  18, 1949. 

On  February  21,  1949  the  Commission  consolidated  the 
proceedings  with  respect  to  TGT’s  application  in  Docket 
No.  G-1070  with  the  related  amended  application  of  East 
Tennessee  Natural  Gas  Company  (East  Tennessee)  in 
Docket  No.  G-1065,  wherein  East  Tennessee  sought  a  cer¬ 
tificate  of  public  convenience  and  necessity  authorizing  a 
22-inch  pipeline  extending  approximately  172  miles  from  a 
point  of  connection  near  Greenbriar,  Tennessee,  with  the 
existing  main  pipeline  facilities  of  TGT,  eastwardly  to  Oak 
Ridge,  Tennessee,  to  supply  60,000  Mcf  per  day  of  natural 
gas  to  the  Atomic  Energy  Commission’s  facilities  at  Oak 
Ridge. 

Hearings  concerning  these  applications,  G-1065  and  G- 
1070,  were  held  commencing  on  March  9,  1949  and  there¬ 
after,  pursuant  to  the  Commission’s  findings  and  order 
therein  of  April  7, 1949,  additional  hearings  were  held  from 
April  18  through  21, 1949. 

As  a  result  of  the  aforementioned  proceedings  in  Docket 
Nos.  G-1065  and  G-1070,  the  Commission  is  concurrently 
entering  this  date  its  findings  and  order  issuing  in  Docket 
No.  G-1065  a  certificate  of  public  convenience  and  necessity 
to  East  Tennessee  for  its  proposed  Oak  Ridge  pipeline  for 
the  supplying  60,000  Mcf  per  day  of  natural  gas  to  the 
Atomic  Energy  Commission  at  Oak  Ridge.  Also,  the  Com¬ 
mission  has  found  it  appropriate  and  entered  an  order 
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this  date  consolidating  the  proceedings  in  Docket  No.  G- 
1070  with  Docket  No.  G-962  for  further  hearings  com¬ 
mencing  on  May  4, 1949. 

Notice  is  hereby  taken  of  the  Commission’s  various  find¬ 
ings  and  orders  in  this  and  other  proceedings  in- 
3601  volving  East  Tennessee  Natural  Gas  Company,  Ten¬ 
nessee  Gas  Transmission  Company  and  the  cus¬ 
tomers  the  latter  Company  has  been  authorized  to  serve. 
Particular  notice  is  taken  of  the  findings  and  orders  in  the 
proceedings  in  Docket  Nos.  G-1065  and  G-1070,  including 
those  being  entered  concurrently  herewith,  which  are  here¬ 
by  referred  to  and  made  a  part  hereof  by  reference. 

From  the  findings  entered  this  date  in  Docket  Nos.  G- 
1065  and  G-1070,  in  connection  with  the  issuance  of  a  cer¬ 
tificate  to  East  Tennessee  for  the  construction  of  its  pro¬ 
posed  Oak  Ridge  pipeline,  it  is  evident  that  TGT  has  acti¬ 
vated  the  new  gas  purchase  contracts  presented  by  it  at 
the  hearings  held  herein  prior  to  the  Commission’s  Sep¬ 
tember  29,  1948  order,  with  the  exception  of  the  agree¬ 
ments  with  Cities  Service  Oil  Company,  et  al.,  which  have 
terminated  and  were  for  the  purchase  of  certain  volumes 
of  gas  in  the  Columbus  and  Ramsey  gas  fields.  These 
activated  new  contracts  are  in  this  record.  Substantial 
evidence  has  been  presented  herein  with  respect  to  the  re¬ 
serves  of  gas  committed  and  available  to  TGT  under  these 
contracts.  By  our  December  7,  1948  order  herein,  we  au¬ 
thorized  lateral  transmission  pipelines  needed  for  connect¬ 
ing  to  TGT’s  system  these  new  sources  of  gas  supply, 
namely,  in  the  Bay  City,  East  Bay  City,  Lucky,  Blue  Basin, 
Frelsburg  and  New  Ulm  gas  fields  and  areas,  committed 
to  TGT  under  20-year  contracts  submitted  herein  prior  to 
the  September  29, 1948  order. 

The  evidence  of  new  gas  supply  commitments  and  avail¬ 
ability  presented  by  TGT  was  found  in  the  September  29, 
1948  order  to  be  insufficient  to  support  the  expansion  of 
TGT’s  system  from  a  nominal  delivery  capacity  of  660,000 
Mcf  to  1,000,000  Mcf,  an  increase  of  340,000  Mcf  per  day. 
By  our  order  of  December  7,  1948  facilities  designed  for 
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adding  111,000  Mcf  per  day  capacity  were  authorized  for 
transporting  to  the  Columbia  Gas  System  its  Chicago- 
Manufacturers  contract  gas.  Upon  consideration  of  our 
findings  entered  this  date  in  Docket  Nos.  G-1065  and  G-1070, 
and  upon  further  consideration  of  the  record  herein,  it  is 
appropriate  that  the  Commission  consider  the  issuance 
forthwith  to  TGT  herein  a  certificate  of  public  convenience 
and  necessity  authorizing  an  additional  portion  of  facilities 
subject  of  the  pending  amended  application  in  Docket  No. 
G-962,  for  the  purpose  of  providing  sufficient  capacity  to 
TGT  to  deliver  and  sell  60,000  Mcf  per  day  of  natural  gas 
to  East  Tennessee  Natural  Gas  Company  at  the  proposed 
point  of  interconnection  near  Greenbriar,  Tennessee,  with 
the  Oak  Ridge  pipeline  for  which  the  Commission  is  con- 
currently  herewith  issuing  a  certificate  in  Docket  No.  G- 
1065. 

The  additional  facilities  reasonably  required  on  TGT’s 
system  to  meet  the  firm  daily  delivery  of  60,000  Mcf 
3602  of  natural  gas  to  East  Tennessee  for  service  to  the 
Atomic  Energy  Commission  at  Oak  Ridge  are  as¬ 
certainable  from  the  record  herein  and  include  a  part  of 
the  remaining  authorized  additional  pipeline  loops,  com¬ 
pressors  and  other  facilities  applied  for  by  TGT  in  Docket 
No.  G-962.  Reasonably  adequate  facilities  for  providing 
the  capacity  for  the  purpose  stated  can  be  provided  for  by 
authorizing  the  construction  and  operation  by  TGT  of  ap¬ 
proximately  155  miles  of  the  30-inch  loop  lines1  applied 

1  The  additional  30-inch  loop  lines  include  the  following: 

Between  Compressor  Stations 


Nos. 

Miles  of  Loops 

5-  6 

20.9 

6-  7 

12.1 

7-  8 

25.9 

8-  9 

28.0 

9-10 

35.8 

10-11 

32.1 

154.8 

The  above  additional  loop  lines  would  complete  the  TGT  System's 
third  line  between  its  compressor  stations  6  and  11.  The  20.9  miles 
of  loop  between  stations  5  and  6  would  be  located  between  valves 
42  and  44. 
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for  between  its  compressor  stations  Nos.  5  and  11,  and  by 
authorizing  the  installation  of  approximately  4,200  addi¬ 
tional  compressor  horsepower  in  TGT’s  existing  compres¬ 
sor  stations.2 3 4 

On  the  basis  of  the  construction  cost  estimates  which 
have  been  submitted  by  TGT  in  the  record  of  these 
3603  proceedings,  the  esimated  cost  of  the  aforementioned 
additional  facilities,  reasonably  required  to  provide 
capacity  for  delivering  60,000  Mcf  daily  to  East  Tennessee 
for  service  to  the  Atomic  Energy  Commission  at  Oak 
Ridge,  approximates  $14,000,000,  including  therein  an  al¬ 
lowance  of  nearly  $600,000  for  contingencies.  The  cost 
would  vary  somewhat  depending  upon  whether  a  1,000  or  a 
1,600  H.  P.  compressor  unit  should  be  installed  at  Station 
No.  6,  and  also  depending  upon  the  fluctuations  in  the 
level  of  costs  and  prices  between  the  time  of  the  making 
of  the  estimates  and  that  of  actual  construction.  The  es¬ 
timates  appear  reasonable  as  of  the  time  of  their  prepara¬ 
tion  and  submission. 

The  delivery  and  sale  of  up  to  60,000  Mcf  per  day  to 
East  Tennessee  for  service  to  the  Atomic  Energy  Commis¬ 
sion  may  reasonably  be  expected  to  be  made  at  a  rather 
continuously  high  load  factor.  The  operation  of  the  addi¬ 
tional  facilities  mentioned,  to  be  authorized  for  the  pur¬ 
pose  of  supplying  60,000  Mcf  of  natural  gas  daily  to  East 
Tennessee  for  resale  to  the  Atomic  Energy  Commission, 
would  appear  econmically  feasible. 


2  The  additional  compressor  facilities  are  as  follows : 

Compressor  Station  No.  Additional  H.  P. 

3  1  - 1,600  H.  P.  Unit 

4  1  -  1,000  H.  P.  Unit 

6  1  -  1,600  H.  P.  Unit 

TGT  has  applied  to  install  6,400  additional  H.  P.  at  Station  6  (4- 
1,600  H.  P.  units) ;  however,  at  TGT’s  request,  the  Commission,  by 
its  12-7-48  order,  authorized  installation  of  additional  2,000  H.  P. 
in  this  Station  (2-1,000  H.  P.  units),  leaving  a  difference  of  4,400 
H.  P.  To  provide  the  additional  H.  P.  actually  required  at  Station 
6,  1-1,000  H.  P.  unit  probably  would  be  sufficient;  however,  since 
the  remaining  unauthorized  facilities  applied  for  at  this  time  are 
for  the  installation  of  1,600  H.  P.  units,  one  such  unit  has  been 
included  above  in  the  units  to  be  authorized  at  this  time. 
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In  our  December  7,  1948,  findings  and  order  authorizing 
herein  a  part  of  the  G-962  facilities  we  found  it  reason¬ 
able  and  required  by  public  convenience  and  necessity  that 
such  certificate  be  conditioned  to  require  that  the  debt 
securities  to  be  issued  by  TGT  be  sold  at  open  competitive 
bidding.  Further  financing  would  need  to  be  undertaken 
in  connection  with  the  authorization  herein  of  additional 
facilities.  The  Company  has  demonstrated  its  ability  to 
finance.  In  its  February  10,  1949  motion,  in  seeking  a 
conditional  certificate  for  all  remaining  unauthorized  fa¬ 
cilities  applied  for  in  Docket  No.  G-962,  TGT  signified  that 
a  condition  requiring  competitive  bidding  in  the  sale  of  its 
debt  securities  would  be  acceptable.  It  is  reasonable  and 
appropriate,  for  the  reasons  stated  in  our  December  7, 
1948,  findings  and  order,  that  such  a  requirement  be  at¬ 
tached  here  as  a  condition  to  the  issuance  of  the  additional 
certificate  as  hereinafter  ordered  and  provided. 

Authorization  of  a  sufficient  part  of  the  remaining  facili- 
tes  subject  of  TGT’s  pending  amended  application  in 
G-962  to  supply  up  to  60,000  Mcf  per  day  of  natural  gas  to 
East  Tennessee  for  service  to  the  Atomic  Energy  Com¬ 
mission  at  Oak  Ridge  is  required  by  public  convenience 
and  necessity.  However,  a  certificate  for  such  facilities  can 
be  issued  here  by  the  Commission  only  if  the  facts  before 
us  warrant  finding  that  TGT,  by  reason  of  the  additional 
gas  reserves  and  supply  available  under  the  activated  gas- 
purchase  contracts  presented  prior  to  our  September  29, 
1948  order,  possesses  a  sufficient  natural  gas  supply 
3604  reasonably  adequate  to  meet  the  input  requirements 
of  the  additional  facilities  to  be  authorized  for  sup¬ 
plying  natural  gas  for  East  Tennessee’s  Oak  Ridge  pipe¬ 
line.* 

3  To  deliver  60,000  Mcf  per  day  to  East  Tennessee  for  Oak  Ridge, 
by  means  of  the  additional  facilities  hereinbefore  described,  would 
require  not  more  than  approximately  51,000  Mcf  per  day  additional 
inputs  to  the  TGT  system.  By  reason  of  the  loop  lines  authorized 
herein,  less  than  60,000  Mcf  per  day  of  additional  gas  will  be  re¬ 
quired  because  the  fuel  required  at  TGT’s  compressor  stations  will 
be  less  than  the  fuel  required  for  its  presently  authorized  facilities. 
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On  the  basis  of  the  actual  additional  gas  that  TGT 
would  require  to  operate  its  system  wdth  the  additional 
facilities  hereinafter  authorized  by  this  order,  TGT  will 
need  to  purchase,  on  a  daily  and  annual  basis,  lesser  vol¬ 
umes  of  gas  than  the  minimum  volumes  TGT  has  shown, 
at  the  previous  hearings  herein,  may  reasonably  be  ex¬ 
pected  to  be  available  to  TGT  under  the  aforementioned 
activated  20-year  contracts  covering  reserves  and  pur¬ 
chases  from  the  Bay  City,  East  Bay  City,  Lucky,  Frels- 
burg,  and  New  IJlm  gas  fields.  Substantial  evidence  is  of 
record  respecting  the  reserves  of  gas  committed  and  avail¬ 
able  to  TGT  under  the  mentioned  contracts  and  in  the 
fields  named.  From  the  facts  and  record  before  the  Com¬ 
mission  it  is  reasonable  to  conclude  that  TGT  has  shown 
it  has  commitments,  separate  from  and  in  addition  to  those 
considered  as  basis  for  the  certificates  heretofore  issued 
by  the  Commission  to  TGT,  for  a  supply  of  gas  reasonably 
adequate  for  meeting  the  demands  not  exceeding  60,000 
Mcf  per  day  authorized  herein  to  be  sold  and  delivered  to 
East  Tennessee  for  resale  to  the  Atomic  Energy  Commis¬ 
sion.  By  our  December  7,  1948  order  herein  we  have 
already  authorized  the  necessary  lateral  transmission  pipe¬ 
lines  for  connecting  these  new  sources  of  gas  supply. 

Upon  consideration  of  the  foregoing,  the  evidence  be¬ 
fore  the  Commission,  and  the  matters  which  have  been 
referred  to  herein,  the  Commission  further  finds: 

(1)  Tennessee  Gas  Transmission  Company  is  engaged 
in  the  transportation  and  sale  for  resale  of  natural  gas  in 
interstate  commerce  for  ultimate  public  consumption  and 
is,  therefore,  a  natural-gas  company  within  the  meaning  of 
the  Natural  Gas  Act. 

3605  (2)  The  facilities  hereinbefore  referred  to  and 

described,  which  are  part  of  the  facilities  applied 
for  herein  by  Tennessee  Gas  Transmission  Company,  are 
proposed  to  be  used  in  the  transportation  and  sale  of  natu¬ 
ral  gas,  subject  to  the  jurisdiction  of  the  Commission  and 
such  construction  and  operation  by  Tennessee  Gas  Trans¬ 
mission  Company  are  subject  to  the  requirements  of  sub- 
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sections  (c)  and  (e)  of  Section  7  of  the  Natural  Gas  Act, 
as  amended. 

(3)  There  has  been  shown  a  national  public  need  for 
the  construction  and  operation  cf  facilities  sufficient  for 
Tennessee  Gas  Transmission  Company  to  transport,  de¬ 
liver,  and  sell  to  East  Tennessee  Natural  Gas  Company 
60,000  Mcf  per  day  of  natural  gas  for  resale  to  the  Atomic 
Energy  Commission. 

(4)  It  is  appropriate  and  necessary  for  carrying  out 
the  provisions  of  the  Natural  Gas  Act,  as  amended,  that 
Tennessee  Gas  Transmission  Company  be  issued  forth¬ 
with  a  certificate  of  public  convenience  and  necessity  au¬ 
thorizing  the  hereinbefore  described  portion  of  facilities, 
subject  of  its  pending  amended  application  herein,  to  pro¬ 
vide  sufficient  capacity  for  Tennessee  Gas  Transmission 
Company  to  transport  and  deliver  60,000  Mcf  per  day  of 
natural  gas  to  East  Tennessee  Natural  Gas  Company  for 
resale  to  the  Atomic  Energy  Commission. 

(5)  Due  and  timely  execution  of  the  Commission’s  func¬ 
tions  under  the  Natural  Gas  Act,  imperatively  and  un¬ 
avoidably  require  that  the  Commission  forthwith  enter  its 
findings  and  order  herein  issuing  a  certificate  as  herein¬ 
after  ordered. 

(6)  Tennessee  Gas  Transmission  Company  is  able  and 
wrilling  to  do  the  acts  and  to  perform  the  service  herein¬ 
after  authorized,  and  to  conform  to  the  provisions  of  the 
Natural  Gas  Act,  as  amended,  and  the  requirements,  rules, 
and  regulations  of  the  Commission  thereunder. 

(7)  The  construction  and  operation  of  the  hereinbefore 
described  facilities  of  approximately  155  miles  of  30-inch 
additional  loop  lines  and  4,200  additional  H.  P.  in  existing 
compressor  stations,  together  with  necessary  appurtenant 

facilities,  including  a  sales  and  meter  station  at  the 
3606  point  of  proposed  connection  near  Greenbriar,  Ten¬ 
nessee,  with  the  Oak  Ridge  pipeline  facilities  being 
authorized  East  Tennessee  Natural  Gas  Company  concur¬ 
rently  herewith  in  G-1065,  are  required  by  public  conveni- 
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ence  and  necessity,  and  a  certificate  therefor  should  he 
issued  as  hereinafter  ordered  and  conditioned. 

The  Commission  orders: 

(A)  A  certificate  of  public  convenience  and  necessity 
be  and  the  same  is  hereby  issued  authorizing  Tennessee 
Gas  Transmission  Company  to  construct  and  operate  the 
additional  natural  gas  pipeline  facilities  hereinbefore  re¬ 
ferred  to  and  described  in  Paragraph (7),  for  the  transpor¬ 
tation  and  sale  of  natural  gas,  subject  to  the  jurisdiction 
of  the  Commission,  upon  the  following  terms  and  condi¬ 
tions  : 

(i)  Any  debt  securities  to  be  issued  by  Tennessee  Gas 
Transmission  Company  for  the  permanent  or  long-term 
financing  of  the  authorized  facilities  shall  be  sold  at  open 
competitive  bidding. 

(ii)  Upon  completion  of  the  facilities  herein  authorized 
Tennessee  Gas  Transmission  Company  shall  make  avail¬ 
able  60,000  Mcf  per  day  of  natural  gas  to  the  East  Tennes¬ 
see  Natural  Gas  Company  at  a  point  of  connection  with  its 
Oak  Eidge  pipeline,  authorized  concurrently  herewith  in 
Docket  No.  G-1065,  for  resale  by  that  Company  to  the 
Atomic  Energy  Commission.  Pending  such  completion, 
Tennessee  Gas  Transmission  Company  is  hereby  authorized 
to  make  deliveries  and  sales  of  not  more  than  60,000  Mcf 
per  day  to  East  Tennessee  Natural  Gas  Company  for  re¬ 
sale  to  the  Atomic  Energy  Commission  from  the  extra 
capacity  which  Tennessee  Gas  Transmission  Company  has 
informed  the  Commission  it  reasonably  expects  to  have 
available  pending  the  completion  by  East  Tennessee  Natu¬ 
ral  Gas  Company  of  its  Lobelville-Chattanooga-Knoxville 
pipeline  authorized  by  the  Commission  in  Docket  No.  G-889. 

(iii)  Unless  otherwise  ordered  by  the  Commission  for 
good  cause  shown,  construction  of  the  facilities  herein  au¬ 
thorized  shall  be  commenced  at  such  time  as  will  permit 
their  being  placed  in  operation  by  September  1,  1950. 

(iv)  Tennessee  Gas  Transmission  Company  shall  re¬ 
port  to  the  Commission  in  writing,  under  oath,  the  com¬ 
mencement  date  of  construction  of  the  facilities  herein  au- 
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thorized,  and  thereafter  shall  submit  quarterly  reports  of 
construction  progress  until  the  facilities  authorized  are 
completed,  and  shall  report  the  completion  date  of  the 
construction  of  the  facilities,  together  with  the  date  of 
commencement  of  operations. 

3607  (B)  This  certificate  is  not  transferable  and  shall 

be  effective  only  so  long  as  Tennessee  Gas  Trans¬ 
mission  Company  continues  the  operations  hereby  author¬ 
ized  in  accordance  with  the  provisions  of  the  Natural  Gas 
Act,  as  amended,  this  order,  and  any  pertinent  rules,  regu¬ 
lations,  or  orders  heretofore  or  hereafter  issued  by  the 
Commission. 

(C)  This  order  is  without  prejudice  to  any  further  find¬ 
ings  or  orders  which  may  be  made  by  the  Commission  in 
this  or  any  other  proceedings  now  pending  or  which  may 
hereafter  be  instituted. 

By  the  Commission. 

Leon  M.  Fuquay, 

Secretary. 

Date  of  Issuance :  May  3, 1949 

3645  UNITED  STATES  OF  AMERICA 
FEDERAL  POWER  COMMISSION 

Before  Commissioners:  Nelson  Lee  Smith,  Chairman; 
Thomas  C.  Buchanan,  Claude  L.  Draper,  Mon  C.  Wallgren 
and  Harrington  Wimberly. 

November  15, 1949 

In  the  Matter  of 

East  Tennessee  Natural  Gas  Company 
Docket  No.  G-1065 

Order  Modifying  Order  Issuing  Certificate  of  Public 
Convenience  and  Necessity 

On  May  3, 1949,  the  Commission  entered  its  findings  and 
order  in  this  Docket  issuing  a  certificate  of  public  conveni¬ 
ence  and  necessity  pursuant  to  Section  7  of  the  Natural 
Gas  Act,  as  amended,  authorizing  the  East  Tennessee  Nat¬ 
ural  Gas  Company  (East  Tennessee)  to  construct  and 
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operate  certain  natural-gas  transmission  pipeline  facilities 
extending  from  a  point  of  connection  near  Greenbrier, 
Tennessee,  with  the  existing  main  pipeline  facilities  of 
Tennessee  Gas  Transmssion  Company  (TGT  Company) 
to  Oak  Ridge,  Tennessee,  to  supply  60,000  Mcf  per  day  of 
natural  gas  to  the  Atomic  Energy  Commission. 

Said  order  of  May  3,  1949,  -was  issued  concurrently  with 
the  Commission’s  order  in  Docket  No.  G-962  wherein  TGT 
Company  was  authorized  to  construct  and  operate  certain 
natural-gas  transmission  pipeline  facilities  required  on 
TGT  Company’s  system  to  meet  the  firm  daily  delivery 
capacity  of  60,000  Mcf  of  natural  gas  to  East  Tennessee 
for  service  to  the  Atomic  Energy  Commission  at  Oak 
Ridge,  Tennessee. 

The  Commission  by  its  Opinion  No.  163  and  accompany¬ 
ing  order,  issued  February  2,  1948,  in  Docket  No.  G-889, 
granted  East  Tennessee  a  certificate  authorizing  construc¬ 
tion  and  operation  of  certain  natural-gas  pipeline  facilities 
extending  from  a  point  of  connection  with  TGT’s  main 
pipeline  facilities  near  Lobelville,  Tennessee,  to  Chatta¬ 
nooga,  and  thence  to  Knoxville,  for  the  purpose  of  supply¬ 
ing  natural  gas  for  service  in  certain  cities  and  areas  in 
middle  and  eastern  Tennessee,  including  Chattanooga  and 
Knoxville. 

On  September  2,  1949,  East  Tennessee  filed  wTith  the 
Commission  an  application  for  a  certificate  of  public  con¬ 
venience  and  necessity  (Docket  No.  G-1272)  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  as  amended,  authoriz¬ 
ing  the  construction  and  operation  of  certain  facilities 
wdiich,  when  constructed,  will  create  a  tie-line  between  the 
separate  facilities  East  Tennessee  was  authorized  to  con¬ 
struct  in  Docket  Nos.  G-889  and  G-1065.  East  Tennessee 
proposes  to  serve  the  communities  of  Knoxville,  Alcoa, 
Maryville  and  Rockford,  Tennessee,  and  the  Aluminum 
Company  of  America  at  Alcoa  (hereinafter  referred  to  as 
the  Knoxville- Alcoa  area)  with  natural  gas  by  means 
3646  of  the  Greenbrier-Oak  Ridge  line  (Docket  No.  G- 
1065),  the  tie-line  (Docket  No.  G-1272),  and  certain 
portions  of  the  facilities  authorized  in  Docket  No.  G-889. 
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The  order  of  May  3,  1949,  in  Docket  No.  G-1065,  con¬ 
tained  the  following  condition  at  paragraph  (A)  (iv) 
thereof : 

“Unless  and  until  otherwise  ordered  by  the  Commission, 
the  facilities  herein  authorized  shall  be  used  solely  for  the 
transportation  of  natural  gas  to  the  Atomic  Energy  Com¬ 
mission  at  Oak  Ridge,  Tennessee,  and  the  volume  trans¬ 
ported  and  delivered  to  the  Atomic  Energy  Commission 
shall  not  exceed  60,000  Mcf  per  day.” 

Bv  letter  agreement  dated  September  2,  1949,  which  let¬ 
ter  was  presented  in  evidence  and  made  a  part  of  the 
record  in  the  proceedings  in  Docket  No.  G-1272,  of  which 
the  Commission  takes  official  notice  in  this  docket,  TGT 
Company  has  agreed  to  deliver  to  East  Tennessee  between 
7,500  Mcf  and  10,000  Mcf  of  gas  daily  to  serve  the  Knox- 
ville-Alcoa  area  by  December  1, 1949. 

Because  East  Tennessee  has  not  yet  obtained  pipe  re¬ 
quired  to  complete  the  Lobelville-Chattanooga-Knoxville 
line  authorized  in  Docket  No.  G-889,  the  volumes  of  gas 
required  by  East  Tennessee  to  serve  the  Knoxville-Alcoa 
area,  which  TGT  Company  was  heretofore  authorized  to 
supply  to  East  Tennessee  by  order  of  February  20,  1948, 
in  Docket  No.  G-808,  must,  of  necessity,  be  received  at 
this  time  at  Greenbrier,  Tennessee,  from  TGT  Company 
and  transported  by  means  of  the  Greenbrier-Oak  Ridge 
line,  the  tie-line,  and  a  portion  of  the  facilities  authorized 
in  Docket  No.  G-889.  By  our  orders  being  entered  con¬ 
currently  herewith,  the  Commission  is  issuing  to  East 
Tennessee,  in  Docket  No.  G-1272,  a  certificate  of  public 
convenience  and  necessity  authorizing  the  construction  of 
the  tie-line,  and  is  authorizing  TGT  Company,  in  Docket 
No.  G-962,  to  deliver  to  East  Tennessee  at  Greenbrier,  Ten¬ 
nessee,  the  volumes  of  gas  needed  to  serve  the  Knoxville- 
Alcoa  area,  in  addition  to  the  volumes  previously  author¬ 
ized  to  be  delivered  for  use  by  the  Atomic  Energy  Com¬ 
mission  at  Oak  Ridge,  Tennessee. 
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The  Commission  finds: 

(1)  It  is  appropriate  in  the  public  interest  that  the 
Commission’s  order  of  May  3,  1949,  issuing  a  certificate 
of  public  convenience  and  necessity  in  this  matter  be  modi¬ 
fied  and  supplemented  as  hereinafter  ordered. 

(2)  Such  modification  of  said  order  is  reasonable  and 
is  required  by  the  public  convenience  and  necessity. 

3647  The  Commission  orders: 

The  aforesaid  order  of  May  3,  1949,  herein  be  and 
it  is  hereby  modified  so  that  paragraph  (A)  (iv)  thereof 
shall  read  as  follows : 

“ Unless  and  until  otherwise  ordered  by  the  Commission, 
the  facilities  herein  authorized  may  be  used  to  transport 
and  deliver  not  to  exceed  60,000  Mcf  of  natural  gas  per 
day  to  the  Atomic  Energy  Commission  at  Oak  Ridge,  Ten¬ 
nessee,  and  in  addition,  the  said  facilities  may,  in  conjunc¬ 
tion  with  the  facilities  authorized  in  Docket  Nos.  G-889 
and  G-1272,  be  used  for  transporting  the  natural  gas 
necessary  to  render  the  service  authorized  in  those  Dock¬ 
ets.” 

By  the  Commission. 

Leon  M.  Fuquay, 

Secretary. 

Date  of  Issuance :  November  16, 1949 

•  •  •  • 

3649  November  15,  1949 

In  the  Matter  of 

Tennessee  Gas  Transmission  Company 
Docket  No.  G-962 

Order  Modifying  Order  Issuing  Certificate 
of  Public  Convenience  and  Necessity 

On  May  3, 1949,  the  Commission  entered  its  order  issuing 
a  certificate  of  public  convenience  and  necessity  pursuant 
to  Section  7  of  the  Natural  Gas  Act,  as  amended,  author¬ 
izing  the  Tennessee  Gas  Transmission  Company  (TGT 
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Company)  to  construct  and  operate  certain  nautral-gas 
transmission  facilities  required  to  deliver  60,000  Mcf  of 
natural  gas  to  East  Tennessee  Natural  Gas  Company  (East 
Tennessee)  for  service  to  the  Atomic  Energy  Commission 
at  Oak  Ridge,  Tennessee. 

Said  order  of  May  3,  1949,  was  issued  concurrently  with 
the  Commission’s  order  in  Docket  No.  G-1065  wherein  East 
Tennessee  was  authorized  to  construct  and  operate  certain 
natural-gas  transmission  pipeline  facilities  extending  from 
a  point  of  interconnection  with  the  TGT  Company  facilities 
at  Greenbrier,  Tennessee,  to  the  plant  of  the  Atomic 
Energy  Commission  at  Oak  Ridge,  Tennessee. 

The  Commission  by  its  Opinion  No.  163  and  accom¬ 
panying  order,  issued  February  2,  1948,  in  Docket  No. 
G-889,  granted  East  Tennessee  a  certificate  authorizing 
construction  and  operation  of  certain  natural-gas  pipeline 
facilities  extending  from  a  point  of  connection  with  TGT’s 
main  pipeline  facilities  near  Lobelville,  Tennessee,  to  Chat¬ 
tanooga,  and  thence  to  Knoxville,  for  the  purpose  of  sup¬ 
plying  natural  gas  for  service  in  certain  cities  and  areas 
in  middle  and  eastern  Tennessee,  including  Chattanooga 
and  Knoxville. 

On  September  2,  1949,  East  Tennessee  filed  with  the 
Commission  an  application  for  a  certificate  of  public  con¬ 
venience  and  necessity  (Docket  No.  G-1272)  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  as  amended,  authorizing 
the  construction  and  operation  of  certain  facilities  which, 
when  constructed,  will  create  a  tie-line  between  the  facili¬ 
ties  East  Tennesse  was  authorized  to  construct  in  the  sepa¬ 
rate  Docket  Nos.  G-889  and  G-1065.  East  Tennessee  pro¬ 
poses  to  serve  the  communities  of  Knoxville,  Alcoa,  Mary¬ 
ville  and  Rockford,  Tennessee,  and  the  Aluminum  Com¬ 
pany  of  America  at  Alcoa  (Knoxville- Alcoa  area)  with 
natural  gas  by  means  of  the  Greenbrier-Oak  Ridge  line 
(Docket  No.  G-1065),  the  tie-line  (Docket  No.  G-1272)  and 
certain  portions  of  the  facilities  authorized  in  Docket  No. 
G-889. 
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3650  The  order  of  May  3,  1949,  in  Docket  No.  G-962, 
contained  the  following  condition  at  paragraph 
(A) (ii)  thereof: 

1  ‘  Upon  completion  of  the  facilities  herein  authorized 
Tennessee  Gas  Transmission  Company  shall  make  available 
60,000  Mcf  per  day  of  natural  gas  to  East  Tennessee  Natu¬ 
ral  Gas  Company  at  a  point  of  connection  with  its  Oak 
Ridge  pipeline,  authorized  concurrently  herewith  in  Docket 
No.  G-1065,  for  resale  by  that  Company  to  the  Atomic 
Energy  Commission.  Pending  completion,  Tennessee  Gas 
Transmission  Company  is  hereby  authorized  to  make  de¬ 
liveries  and  sales  of  not  more  than  60,000  Mcf  per  day  to 
East  Tennessee  Natural  Gas  Company  for  resale  to  the 
Atomic  Energy  Commission  from  the  extra  capacity  which 
Tennessee  Gas  Transmission  Company  has  informed  the 
Commission  it  reasonably  expects  to  have  available  pend¬ 
ing  the  completion  by  East  Tennessee  Natural  Gas  Com¬ 
pany  of  its  Lobelville-Chattanooga-Knoxville  pipeline  au¬ 
thorized  by  the  Commission  in  Docket  No.  G-889.” 

By  letter  agreement  dated  September  2,  1949,  which  let¬ 
ter  was  presented  in  evidence  and  made  a  part  of  the  rec¬ 
ord  in  the  proceedings  in  Docket  No.  G-1272,  of  which  the 
Commission  takes  official  notice  in  this  docket,  TGT  Com¬ 
pany  has  agreed  to  deliver  to  East  Tennessee  between 
7,500  Mcf  and  10,000  Mcf  of  gas  daily  to  serve  Knoxville- 
Alcoa  area  by  December  1, 1949. 

Because  East  Tennessee  has  not  yet  obtained  pipe  re¬ 
quired  to  complete  the  Lobelville-Chattanooga-Knoxville 
line  authorized  in  Docket  No.  G-889,  the  volumes  of  gas 
required  by  East  Tennessee  to  serve  the  Knoxville- Alcoa 
area,  which  TGT  Company  was  heretofore  authorized  to 
supply  to  East  Tennessee  by  order  of  February  20,  1948, 
in  Docket  No.  G-808,  must,  of  necessity,  be  received  at  this 
time  at  Greenbrier,  Tennessee,  from  TGT  Company  and 
transported  by  means  of  the  Greenbrier-Oak  Ridge  line, 
the  tie-line,  and  a  portion  of  the  facilities  authorized  in 
Docket  No.  G-889.  Bv  our  orders  being  entered  concur¬ 
rently  herewith,  the  Commission  is  issuing  to  East  Ten- 
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nessee,  in  Docket  No.  G-1272,  a  certificate  of  public  con¬ 
venience  and  necessity  authorizing  the  construction  of  the 
tie-line,  and  is  authorizing  East  Tennessee,  in  Docket  No. 
G-1065,  to  transport  by  means  of  the  Greenbrier-Oak  Ridge 
line  the  volumes  of  gas  to  be  received  from  TGT  Company 
for  resale  in  Knoxville- Alcoa  area. 

The  Commission  finds : 

(1)  It  is  appropriate  in  the  circumstances  and  in  the 
public  interest  that  said  order  issuing  a  certificate  of  public 
convenience  and  necessity  in  this  matter  be  modified  and 
supplemented  as  hereinafter  ordered. 

(2)  Such  modification  of  the  said  order  is  reasonable 
and  is  required  by  the  public  convenience  and  neces¬ 
sity. 

3651  The  Commission  orders : 

The  aforesaid  order  of  May  3,  1949,  herein  be  and 
it  is  hereby  modified  so  that  paragraph  (A)(ii)  thereof 
shall  read  as  follows : 

“Upon  completion  of  the  facilities  herein  authorized 
Tennessee  Gas  Transmission  Company  shall  make  avail¬ 
able  60,000  Mcf  per  day  of  natural  gas  to  East  Tennessee 
Natural  Gas  Company  at  a  point  of  connection  with  its 
Oak  Ridge  pipeline,  authorized  concurrently  herewith  in 
Docket  No.  G-1065,  for  resale  by  that  company  to  the 
Atomic  Energy  Commission.  In  addition  to  the  60,000  Mcf 
per  day  of  natural  gas  for  resale  to  the  Atomic  Energy 
Commission,  Tennessee  Gas  Transmission  Company  shall 
make  available  to  East  Tennessee  Natural  Gas  Company 
by  December  1,  1949,  such  portion  of  the  requirements  of 
the  Knoxville- Alcoa  area  as  Tennessee  Gas  Transmission 
Company  has  agreed  or  hereafter  agrees  to  deliver  to  East 
Tennessee  Natural  Gas  Company  at  the  Greenbrier,  Ten¬ 
nessee,  connection.  Pending  completion  of  the  facilities 
herein  authorized,  Tennessee  Gas  Transmission  Company 
is  hereby  authorized  to  make  deliveries  and  sales  (a)  of 
not  more  than  60,000  Mcf  per  day  to  East  Tennessee  Natu¬ 
ral  Gas  Company  for  resale  to  the  Atomic  Energy  Com¬ 
mission,  and  (b)  of  such  additional  volumes  of  gas  as  will 
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meet  the  requirements  of  the  KnoxviUe-Alcoa  area,  from 
the  extra  capacity  which  Tennessee  Gas  Transmission 
Company  has  informed  the  Commission  it  reasonably  ex¬ 
pects  to  have  available  pending  completion  by  East  Ten¬ 
nessee  Natural  Gas  Company  of  its  Lobelville-Chattanooga- 
Knoxville  pipeline  authorized  bv  the  Commission  in  Docket 
No.  G-S89.” 

By  the  Commission. 

Leon  M.  Fuquay, 

Secretary. 

Date  of  Issuance :  November  16, 1949 

•  •  •  • 

November  15,  1949 

In  the  Matter  of 

East  Tennessee  Natural  Gas  Company 
Docket  No.  G-1272 

Findings  and  Order  Issuing  Certificate 
of  Public  Convenience  and  Necessity 

On  September  2, 1949,  East  Tennessee  Natural  Gas  Com¬ 
pany  (East  Tennessee)  filed  -with  the  Commission  an  ap¬ 
plication  for  a  certificate  of  public  convenience  and  neces¬ 
sity  pursuant  to  Section  7  of  the  Natural  Gas  Act,  as 
amended,  authorizing  the  construction  and  operation  of 
approximately  18  miles  of  16-inch  natural-gas  pipe  line  to 
interconnect  Applicant’s  22-inch  pipe  line  extending  from 
Greenbrier,  Tennessee,  to  Oak  Ridge,  Tennessee 1  herein¬ 
after  referred  to  as  the  Greenbrier-Oak  Ridge  line)  with 
Applicant’s  12-3/4-inch  pipe  line  extending  from  Chatta¬ 
nooga  to  Knoxville 2  (hereinafter  referred  to  as  the  Chatta- 
nooga-Knoxville  line). 


1  Previously  authorized  In  the  Matter  of  East  T ennessee  Natural 
Gas  Company,  Docket  No.  G-1065,  order  of  May  3,  1949. 

2  Previously  authorized  as  part  of  the  facilities  In  the  Matter  of 
East  Tennessee  Natural  Gas  Company,  Docket  No.  G-889,  Opinion 
No.  163  and  order  of  February  2,  1948. 
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Hearings  on  the  application  were  held  in  Washington, 
D.  C.  on  October  24  and  25,  1949.  At  the  conclusion  of  the 
taking  of  testimony  all  parties  participating  in  the  hear¬ 
ing,  including  staff  counsel,  joined  in  the  request,  pur¬ 
suant  to  the  provisions  of  Section  1.30  of  the  Commis¬ 
sion’s  Rules  of  Practice  and  Procedure,  that  the  intermedi¬ 
ate  decision,  briefs,  proposed  findings  and  oral  argument 
be  waived  and  that  that  Commission  forthwith  render  the 
final  decision. 

The  interveners  supporting  the  application  were  the  City 
of  Knoxville,  acting  by  and  through  the  Knoxville  Utilities 
Board,  and  Tennessee  Gas  Company.  G.  H.  McKay  was 
permitted  to  participate  but  did  not  object  to  the  applica¬ 
tion.  Interveners  not  participating  but  opposing  the  ap¬ 
plication  were  the  Railway  Labor  Executives  Association, 
National  Coal  Association  and  United  Mine  Workers  of 
America. 

3653  The  Commission,  by  its  Opinion  No.  163  and 
accompanying  order,  issued  February  2,  1948,  in 
Docket  No.  G-8S9,  granted  East  Tennessee  a  certificate 
of  public  convenience  and  necessity  authorizing  the  con¬ 
struction  and  operation  of  certain  natural-gas  pipeline 
facilities  extending  from  a  point  of  connection  with  the 
main  pipeline  facilities  of  Tennessee  Gas  Transmission 
Company  (TGT  Company)  near  Lobelville,  Tennessee,  to 
Chattanooga,  and  thence  to  Knoxville,  for  the  purpose  of 
supplying  natural  gas  for  service  in  certain  cities  and  areas 
in  middle  and  eastern  Tennessee,  including  Chattanooga 
and  Knoxville. 

By  its  order  issued  May  3,  1949,  in  Docket  No.  G-1065, 
the  Commission  granted  East  Tennessee  a  certificate  of 
public  convenience  and  necessity  authorizing  the  construc¬ 
tion  and  operation  of  certain  natural-gas  pipeline  facilities 
extending  from  a  point  of  connection  with  the  main  pipe¬ 
line  facilities  of  TGT  Company  near  Greenbrier,  Tennes¬ 
see,  to  the  plant  of  the  Atomic  Energy  Commission  at  Oak 
Ridge,  Tennessee.  Said  order  of  May  3,  1949,  contained 
the  following  condition  at  paragraph  A(iv)  thereof: 
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“Unless  and  until  otherwise  ordered  by  the  Commission, 
the  facilities  herein  authorized  shall  be  used  solely  for  the 
transportation  of  natural  gas  to  the  Atomic  Energy  Com¬ 
mission  at  Oak  Ridge,  Tennessee,  and  the  volume  trans¬ 
ported  and  delivered  to  the  Atomic  Energy  Commission 
shall  not  exceed  60,000  Mcf  per  day.” 

Concurrently  with  the  issuance  of  its  order  in  Docket 
No.  G-1065,  the  Commission  issued  an  order  In  the  Matter 
of  Tennessee  Gas  Transmission  Company,  Docket  No. 
G-962,  authorizing  the  construction  and  operation  by  TGT 
Company  of  facilities  necessary  for  delivery  to  East  Ten¬ 
nessee  of  not  more  than  60,000  Mcf  of  natural  gas  at  the 
Greenbrier  connection  for  resale  to  the  Atomic  Energy 
Commission  at  Oak  Ridge,  Tennessee. 

The  evidence  shows  that  the  construction  of  the  facilities 
proposed  in  this  docket  will  afford  a  tie-line  between  the 
facilities  separately  authorized  in  Docket  Nos.  G-889  and 
G-1065.  The  tie-line  will  thus  ultimately  provide  East 
Tennessee  with  a  continuous  pipe-line  system  extending 
in  a  loop  from  the  interconnections  with  TGT  Company’s 
main  pipeline  at  Lobelville,  and  Greenbrier,  Tennessee. 

It  is  evident  that  the  benefits  to  be  gained  by  establish¬ 
ing  such  a  continuous  pipe-line  system  are  numerous. 
Generally,  East  Tennessee  can  be  supplied  with  gas  for 
its  entire  system  from  both  points  of  interconnection  with 
the  facilities  of  TGT  Company  and  this  will  greatly  in¬ 
crease  the  reliability  of  service  throughout  East  Tennes¬ 
see’s  entire  system,  will  result  in  greater  flexibility  of  oper¬ 
ation,  and  in  better  dispatching  and  operation  of  the  sys¬ 
tem,  with  resultant  economies. 

.‘1654  Of  more  immediate  concern,  however,  is  the 
fact  that  construction  of  the  tie-line  will  enable  East 
Tennessee  to  render  natural-gas  service  beginning  wTith  the 
winter  of  1949-50  in  the  communities  of  Knoxville,  Mary¬ 
ville,  Alcoa  and  Rockford,  and  to  Aluminum  Company  of 
America  at  Alcoa  (hereinafter  referred  to  as  Knoxville- 
Alc-oa  area).  Because  of  the  difficulties  encountered  in 
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securing  pipe,  East  Tennessee  has  not  been  able  to  go 
forward  with  the  construction  of  the  facilities  authorized 
in  Docket  No.  G-889.  The  communities  mentioned  were 
among  the  markets  authorized  to  be  served  in  that  docket 
and  TGT  Company,  by  our  orders  issued  in  Docket  No. 
G-SOS,  was  authorized  to  supply  East  Tennessee  with  the 
gas  requirements  of  these  markets.3  The  record  is  clear 
that  Maryville,  Alcoa  and  Knoxville  are  greatly  in  need 
of  natural-gas  service  during  this  forthcoming  winter  sea¬ 
son.  East  Tennessee  has  indicated  that  although  it  has 
been  unable  to  proceed  with  construction  of  all  of  the 
Docket  No.  G-889  facilities,  sufficient  pipe  is  at  hand  to 
construct  the  Knoxville-Alcoa-Maryville  extensions.  East 
Tennessee  proposes  to  serve  these  communities  and  con¬ 
sumers  by  means  of  the  Greenbrier-Oak  Ridge  line,  the 
tie-line  proposed  herein,  and  the  facilities  from  Maryville 
and  Alcoa  to  Knoxville  the  construction  of  which  was 
authorized  in  Docket  No.  G-889.  Estimates  of  record  show 
that  the  approximate  peak-day  requirements  for  the  Knox- 
ville-Alcoa  area  during  the  1949-50  winter  season  will  be 
9,648  Mcf.  East  Tennessee  predicts  that  construction  of 
the  Docket  No.  G-8S9  facilities  from  Lobelville,  Tennessee, 
cannot  be  completed  before  the  1950-51  winter  season. 

The  facts  of  the  record  in  this  and  related  dockets  show 
that  the  Greenbrier-Oak  Ridge  line  is  of  sufficient  capacit” 
to  provide  for  the  transportation  of  the  additional  volumes 
of  gas  required  to  serve  the  Knoxville- Alcoa  area.  By  let¬ 
ter  agreement  dated  September  2,  1949,  made  a  part  of 
the  record  in  this  proceeding,  TGT  Company  has  agreed 


3  By  order  issued  February  20,  1948,  In  the  Matter  of  Tennessee 
Gas  Transmission  Company,  Docket  No.  G-808,  which  order  modified 
and  supplemented  the  order  of  August  1,  1947,  and  accompanying 
Opinion  No.  155  issuing  TGT  Company  a  certificate  of  public  conve¬ 
nience  and  necessity,  authorization  was  granted  TGT  Company  to 
“sell  and  deliver  from  its  available  supply  sufficient  natural  gas  to 
meet  the  requirements  of  the  East  Tennessee  Natural  Gas  Company 
for  service  as  authorized  by  the  Commission's  order  and  accompany¬ 
ing  Opinion  No.  163  issued  February  2,  1948,  in  Docket  No.  G-889.” 
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to  deliver  to  East  Tennessee  between  7,500  Mcf  and  10,000 
Mcf  of  natural  gas  daily  at  the  Greenbrier  connection,  over 
and  above  the  60,000  Mcf  authorized  previously  by  the 
Commission. 

Estimated  cost  of  construction  of  the  facilities  proposed 
in  this  docket  is  $875,900.  Cost  of  construction  of  that 
part  of  the  facilities  already  authorized  at  Docket 
3655  No.  G-889  needed  to  serve  Rockville-Alcoa  area  is 
estimated  to  be  $581,300.  The  total  of  $1,456,300 
will  be  financed  by  means  of  an  interim  bank  loan  of 
$1,500,000  at  an  interest  rate  of  3  per  cent  per  annum, 
until  permanent  financing  is  arranged  to  cover  the  cost  of 
all  the  facilities  authorized  to  be  constructed  by  East 
Tennessee  in  Docket  Nos.  G-889  and  G-1272.  This  perma¬ 
nent  financing  is  expected  to  be  undertaken  in  the  spring 
of  1950. 

The  record  in  this  proceeding  contains  considerable  evi¬ 
dence  indicating  a  possible  change  in  plans  on  the  part 
of  East  Tennessee  respecting  the  specifications  of  the  line 
extending  from  its  connection  with  TGT  Company  main¬ 
line  facilities  at  Lobelville,  Tennessee,  to  Chattanooga, 
Tennessee.  It  appears  that  East  Tennessee’s  change  in 
plans  in  this  connection  may  depend  upon  our  action  here. 
Construction  and  operation  of  such  facilities  otherwise 
than  as  authorized  at  Docket  No.  G-889  will,  of  course, 
require  additional  authorization  from  this  Commission  in 
that  Docket. 

East  Tennessee  proposed  a  so-called  “interim  rate”  for 
service  to  the  Knoxville-Alcoa  area  to  be  effective  until 
such  time  as  the  facilities  authorized  in  Docket  No.  G-889 
are  entirely  completed.  In  its  order  of  February  2,  1948, 
accompanying  Opinion  No.  163,  in  Docket  No.  G-889,  the 
Commission  attached  the  following  condition  at  paragraph 
(C)  thereof : 

“East  Tennessee’s  proposed  initial  rate  schedules  for 
the  sales  of  natural  gas  herein  authorized  shall  be  subject 
to  the  approval  in  advance  by  this  Commission.” 
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Part  of  the  facilities  to  be  constructed  in  connection 
with  the  service  to  be  rendered  to  the  Knoxville-Alcoa 
area,  being  authorized  in  Docket  No.  G-889,  was  covered 
by  the  condition  set  forth  above.  We  take  official  notice 
of  the  fact  that  no  initial  rate  schedule  for  the  sale  of  natu¬ 
ral  gas  to  the  Knoxville-Alcoa  area  has  been  filed  to  date 
with  the  Commission.  In  addition,  East  Tennessee  has 
presented  no  evidence  in  this  proceeding  which  in  any  way 
supports  the  reasonableness  of  the  interim  rate  herein 
proposed. 

In  paragraph  (B)  of  its  order  of  February  2,  1948,  in 
Docket  No.  G-889,  the  Commission  required  East  Tennessee 
to  submit  for  Commission  approval,  among  other  things, 
all  contracts  for  the  purchase  of  pipe.  East  Tennessee 
presented  in  evidence  in  this  proceeding  a  copy  of  the  pur¬ 
chase  order  under  which  it  proposes  to  purchase  pipe  for 
the  portion  of  the  Docket  No.  G-889  facilities  to  be  con¬ 
structed  at  this  time  to  serve  the  Knoxville-Alcoa  area. 
Such  pipe  purchase  order  is  hereby  accepted  as  satisfac¬ 
tory  compliance  with  said  paragraph  (B)  of  said  order  of 
February  2,  1948,  in  Docket  No.  G-889,  insofar  as  it  re¬ 
lates  to  the  purchase  of  pipe  for  such  portion  of  the  facili¬ 
ties  authorized  in  said  Docket. 

3656  Considering  the  evidence  of  record,  we  find  that 
the  public  convenience  and  necessity  requires  that 
the  Knoxville-Alcoa  area  be  provided  with  necessary  sup¬ 
plies  of  gas  for  the  1949-50  winter  season.  Our  action 
herein  granting  a  certificate  to  East  Tennessee  will  enable 
it  to  proceed  with  immediate  construction  of  facilities 
needed  for  this  service. 

As  noted  hereinbefore,  our  findings  and  orders  in  Docket 
Nos.  G-962  and  G-1065  limit  the  volume  which  TGT  Com¬ 
pany  may  deliver  at  Greenbrier  to  East  Tennessee  for 
transmission  to  Oak  Ridge  to  a  maximum  of  60,000  Mcf 
of  natural  gas  per  day  and  also  limit  East  Tennessee  to 
the  transportation  of  no  more  than  the  60,000  Mcf  per  day 
over  its  Greenbrier-Oak  Ridge  line.  Since  the  gas  require- 
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ments  of  the  Knoxville- Alcoa  area  will  amount  to  approxi¬ 
mately  10,000  Mcf  on  a  peak  day  during  the  forthcoming 
winter  of  1949-50,  and  since  these  volumes  of  gas  must 
necessarily  be  delivered  by  TGT  Company  at  the  Green¬ 
brier  interconnection  with  East  Tennessee,  and  transported 
over  the  Greenbrier-Oak  Ridge  line,  it  is  appropriate  and 
necessary  that  this  Commission  should  enter  such  orders  in 
Docket  No.  G-962  and  in  Docket  No.  G-1065  as  will  lift  the 
restrictions  previously  imposed.  Accordingly,  appropriate 
findings  and  orders  are  being  concurrently  entered  in  said 
Docket  Nos.  G-962  and  G-1065. 

Official  notice  is  taken  of  the  Commission’s  various 
findings  and  orders  entered  in  other  proceedings  involving 
the  East  Tennessee  Gas  Company  and  Tennessee  Gas 
Transmission  Company. 

The  Commission  further  finds : 

(1)  East  Tennessee  Natural  Gas  Company,  a  Tennessee 
corporation  with  its  principal  place  of  business  at  Chatta¬ 
nooga,  Tennessee,  upon  completion  of  construction  and 
operation  of  the  pipe-line  facilities  authorized  herein,  will 
be  engaged  in  the  transportation  and  sale  of  natural  gas 
in  interstate  commerce,  and  will  be  a  natural-gas  company 
within  the  meaning  of  the  Natural  Gas  Act,  as  amended. 
In  orders  issued  February  2,  1948,  and  May  3,  1949,  in 
Docket  Nos.  G-889  and  G-1065,  respectively,  the  Commis¬ 
sion  found  that  East  Tennessee  Natural  Gas  Company 
would  be  a  natural-gas  company  within  the  meaning  of  the 
Natural  Gas  Act  upon  the  completion  and  operation  of  the 
facilities  therein  authorized. 

(2)  The  facilities  hereinbefore  referred  to,  the  subject 
of  the  application  herein,  will,  upon  completion  and  opera¬ 
tion,  be  use  for  the  transportation  and  sale  of  natural  gas 
in  interstate  commerce,  subject  to  the  jurisdiction  of  the 
Commission  and  the  construction  and  operation  thereof  by 
East  Tennessee  are  subject  to  the  requirements  of  sub¬ 
sections  (c)  and  (e)  of  Section  7  of  the  Natural  Gas  Act, 
as  amended. 
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3657  (3)  In  view  of  the  lack  of  evidence  in  the  record 

to  support  East  Tennessee’s  proposed  resale  rate,  it 
appears  appropriate  that  the  certificate  issued  hereinafter 
be  conditioned  upon  the  filing  of  a  tariff  acceptable  to  the 
Commission. 

(4)  Due  and  timely  execution  of  the  Commission’s  func¬ 
tions  under  the  Natural  Gas  Act,  imperatively  and  unavoid¬ 
ably  require  that  the  Commission  forthwith  enter  its  find¬ 
ings  and  order  herein  issuing  a  certificate  as  hereinafter 
ordered. 

(5)  East  Tennessee  is  able  and  willing  to  do  the  acts 
and  to  perform  the  service  proposed,  and  to  conform  to 
the  provisions  of  the  Natural  Gas  Act,  as  amended,  and 
the  requirements,  rules  and  regulations  of  the  Commission 
thereunder. 

(6)  The  proposed  construction  and  operation  of  the 
facilities  by  East  Tennessee  are  required  by  the  public  con¬ 
venience  and  necessity  and  a  certificate  therefor  should 
be  issued  as  herinafter  ordered  and  conditioned. 

The  Commission  orders : 

(A)  A  certificate  of  public  convenience  and  necessity 
be  and  the  same  is  hereby  issued,  authorizing  East  Ten¬ 
nessee  Natural  Gas  Company  to  construct  and  operate  the 
tie-line  facilities  hereinbefore  described,  all  as  more  fully 
described  in  the  application  and  the  exhibits  of  record  in 
this  proceeding,  for  the  transportation  and  sale  of  natural 
gas  as  therein  set  forth,  subject  to  the  jurisdiction  of  the 
Commission,  and  on  the  terms  and  conditions  of  this  order. 

(B)  East  Tennessee  Natural  Gas  Company  shall  file 
with  the  Commission  a  satisfactory  tariff  of  rates  and 
charges  for  the  transportation  and  sale  of  natural  gas 
proposed  herein,  including  all  rules  and  regulations  affect¬ 
ing  and  pertaining  to  such  rates  and  charges  together  with 
a  cost  of  service  study  relating  to  the  proposed  service,  at 
least  30  days  prior  to  commencement  of  such  service.  This 
condition  is  without  prejudice  to  the  requirement  of  the 
Commission  with  respect  to  the  filing  of  initial  rate  sched- 
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tiles  by  East  Tennessee  as  set  forth  in  paragraph  (C)  of 
the  Commission’s  order  of  February  2,  1948,  in  Docket 
No.  G-889. 

(C)  This  certificate  is  not  transferable  and  shall  be 
effective  only  so  long  as  East  Tennessee  Natural  Gas  Com¬ 
pany  continues  the  operations  hereby  authorized  in  accord¬ 
ance  with  the  provisions  of  the  Natural  Gas  Act,  as 
amended,  this  order,  and  any  pertinent  rules,  regulations 
or  orders  heretofore  or  hereafter  issued  by  the  Com¬ 
mission. 

3658  (D)  Applicant  shall  report  to  the  Commission, 

in  writing,  under  oath,  the  date  of  the  completion  of 
the  construction  of  facilities  authorized  herein  together 
with  the  date  of  commencement  of  operations. 

(E)  This  order  is  without  prejudice  to  any  further 
findings  or  orders  which  may  be  made  by  the  Commission 
in  this  or  any  other  proceedings  now  pending  or  which 
may  hereafter  be  instituted. 

By  the  Commission.  Commissioner  Draper  dissenting 
to  that  part  of  the  order  pertaining  to  rates. 

Leon  M.  Fuquay, 

Secretary. 

Date  of  Issuance :  November  16, 1949 


3356  In  the  Matter  of 

East  Tennessee  Natural  Gas  Company 

Docket  No.  G-1065 

Joint  Petition  of 
National  Coal  Association 
and 

United  Mine  Workers  of  America 
to  Intervene 

James  W.  Haley 

Attorney  for  National  Coal  Association 
Southern  Building 
Washington,  D.  C. 
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Welly  K.  Hopkins 

Attorney  for  United  Mine  Workers 
of  America 
900  -  15th  St.,  N.  W. 

Washington,  D.  C. 

Tom  J.  McGrath 

Attorney  for  National  Coal  Association 
and  United  Mine  Workers  of 
America 

324  Shoreham  Building 
Washington  5,  D.  C. 

September  22, 1948 

3357  Before  The 

FEDERAL  POWER  COMMISSION 
OF  THE  UNITED  STATES 

In  the  Matter  of 

East  Tennessee  Natural  Gas  Company 
Docket  No.  G-1065 

Joint  Petition  to  Intervene 

Now  come  your  petitioners,  National  Coal  Association 
and  United  Mine  Workers  of  America,  and  respectfully 
represent  that  they  have  a  common  and  substantial  in¬ 
terest  in  the  matters  under  consideration  in  the  above- 
entitled  proceeding,  in  opposition  to  the  granting  of  a 
certificate  of  public  convenience  and  necessity  as  applied 
for  in  such  proceeding. 

-I- 

Your  petitioner,  National  Coal  Association,  is  a  volun¬ 
tary  non-profit  organization,  incorporated  under  the  laws 
of  the  State  of  Delaware,  and  has  its  principal  place  of 
business  at  804  Southern  Building,  Washington,  D.  C.  Its 
membership  embraces  approximately  four-fifths  of  the  total 
commercial  bituminous  coal  production  of  the  United  States 
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wtih  members  in  every  bituminous  coal  producing  state 
in  the  union.  Coal  produced  by  those  members  is  sold  and 
marketed  in  all  the  states  and  in  practically  all  communi¬ 
ties  in  the  United  States,  including  those  proposed  to  be 
served  by  natural  gas  to  be  transmitted  by  and  through 
the  pipeline  facilities  referred  to  by  the  Applicant  in  its 
application. 

-n- 

Your  petitioner,  United  Mine  Workers  of  America,  with 
its  principal  office  at  900  15th  Street,  N.  W.,  Washington, 
D.  C.,  is  a  voluntary,  unincorporated,  non-profit  associa¬ 
tion,  organized  for  the  protection  and  welfare  of  the 
mine  workers  belonging  to  and  affiliated  with  it;  its 
3358  members  number  approximately  600,000  persons  en¬ 
gaged  in  the  actual  mining  and  production  of  coal  in 
coal  mines  located  in  various  states  of  the  union.  Coal 
produced  by  those  members  is  sold  and  marketed  in  all 
states  and  in  practically  all  communities  in  the  United 
States,  including  those  proposed  to  be  served  by  natural 
gas  to  be  transmitted  by  and  through  the  pipeline  facilities 
referred  to  by  the  Applicant  in  its  application. 

-m- 

Natural  gas  to  be  transmitted  by  and  through  the  facili¬ 
ties  contemplated  by  the  Applicant  will  be  sold  in  compe¬ 
tition  with  coal  produced  by  the  members  of  your  petition¬ 
ers’  associations  and  the  sale  of  such  gas  will  cause  the 
displacement  of  coal  so  produced  by  such  members,  thereby 
causing  great  and  irreplaceable  loss  to  petitioners,  in  rev¬ 
enue  and  wages  and  widespread  and  permanent  unem¬ 
ployment. 

-IV- 

Your  petitioners  favor  all  necessary  steps  that  may  be 
in  the  public  interest  to  assure  an  adequate  supply  of  fuel 
for  the  operation  of  the  Oak  Ridge  plant  of  the  Atomic 
Energy  Commission,  but  these  petitioners  are  informed, 
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believe,  and  therefore  allege  that  substantially  all  of  the 
natural  gas  proposed  to  be  used  at  such  plant  will  be  used 
for  purposes  for  which  bituminous  coal  may  be  used  with 
substantially  equal  efficiency,  and  that  such  use  of  natural 
gas  would  be  wasteful  and  contrary  to  the  public  interest. 

-V  - 

Your  petitioners  further  state  that  there  is  presently 
available  and  readily  procurable  for  use  as  fuel  at  the  Oak 
Ridge  atomic  energy  plant,  as  well  as  in  the  other  markets 
proposed  to  be  served  by  the  Applicant,  large  and  ample 
quantities  of  bituminous  coal  suitable  to  the  needs  of  said 
plant  and  other  proposed  consumers.  Your  peti- 
3359  tioners  further  allege  that  the  construction  and  oper¬ 
ation  of  the  facilities  proposed  by  the  Applicant  to 
transmit  natural  gas  to  be  sold  in  competition  with  coal  for 
the  purposes  intended  would  be  contrary  to  the  public  in¬ 
terest. 

-VI- 

Your  petitioners  submit  this  petition  pursuant  to  Section 
15  (a)  of  the  Natural  Gas  Act,  as  amended,  as  competitors 
and  as  parties  whose  participation  in  this  proceeding  is 
in  the  public  interest.  They  desire  to  be  heard  on  said 
application  and  to  introduce  testimony  and  other  evidence 
bearing  upon  the  alleged  convenience  and  necessity  in¬ 
volved  in  the  construction  and  operation  of  the  proposed 
pipeline  facilities  and  upon  the  detailed  issues  raised  by 
the  application  and  the  exhibits  made  and  filed  in  support 
thereof. 

-VII- 

WHEREFORE,  your  petitioners  respectfully  pray  that 
they  be  permitted  to  intervene  in  the  above-entitled  pro¬ 
ceeding  and  be  made  parties  thereto  with  the  right  to  have 
notice  of  and  appear  at  all  hearings ;  to  produce  and  cross 
examine  witnesses  and  to  be  heard  by  counsel  or  other 
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representative  upon  brief  and  oral  argument,  if  oral  argu¬ 
ment  is  granted. 

Respectfully  submitted, 

NATIONAL  COAL  ASSOCIATION 

and 

UNITED  MINE  WORKERS  OF  AMERICA 

By . 

Tom  J.  McGrath 
Their  Attorney 
324  Shoreham  Bldg. 
Washington  5,  D.  C. 

Dated  Washington,  D.  C. 

September  22, 1948 
James  W.  Haley 

Attorney  for  National  Coal  Association 
Southern  Building 
Washington,  D.  C. 

Welly  K.  Hopkins 

Attorney  for  United  Mine  Workers  of  America 
900  15th  St.,  N.  W. 

Washington,  D.  C. 

•  •  •  • 

3361  Received  Sep  22  2:38  PM  ’48 

Federal  Power  Commission 
In  the  Matter  of 

East  Tennessee  Natural  Gas  Company 
Docket  No.  G-1065 

PETITION  OF 

RAILWAY  LABOR  EXECUTIVES  ASSOCIATION 

TO  INTERVENE 

Tom  J.  McGrath 
Attorney  for  Petitioner 
324  Shoreham  Building 
Washington  5,  D.  C. 


September  22,  1948 
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3362  BEFORE  THE 
FEDERAL  POWER  COMMISSION 

OF  THE  UNITED  STATES 
In  the  Matter  of 

East  Tennessee  Natural  Gas  Company 
Docket  No.  G-1065 

Petition  to  Intervene 

Now  comes  your  petitioner,  Railway  Labor  Executives 
Association,  and  respectfully  represents  that  it  and  the 
members  of  the  organizations  represented  by  it,  have  a 
common  and  substantial  interest  in  the  matters  under  con¬ 
sideration  in  the  above-entitled  proceeding.  It  desires  to 
intervene  in  opposition  to  the  application  for  the  certificate 
of  public  convenience  and  necessity  as  applied  for  therein. 

-I- 

Your  petitioner  is  a  voluntary,  unincorporated  associa¬ 
tion  composed  of  the  chief  executive  officers  of  twenty-one 
of  the  so-called  standard  railroad  labor  unions.  Such  as¬ 
sociation,  pursuant  to  authority  vested  in  it  by  said  chief 
executive  officers,  represents  approximately  1,300,000  rail¬ 
road  employees  in  matters  concerning  legislative  and  other 
governmental  affairs  in  which  the  rights  and  interests  of 
railroad  employees  are  involved.  Many  of  such  railroad 
employees  will  be  adversely  affected  if  the  application  in 
the  above-entitled  proceeding  is  granted.  Your  petitioner 
has  its  office  and  principal  place  of  business  at  10  Inde¬ 
pendence  Avenue,  S.  W.,  Washington,  D.  C.  A  list  of  the 
names  of  the  labor  organizations  represented  by  your  peti¬ 
tioner  is  appended  hereto  and  by  this  reference  made  a 
part  hereof. 

-n- 

This  petition  is  submitted  pursuant  to  Section  15  (a)  of 
the  Natural  Gas  Act,  as  amended,  by  your  petitioner 

3363  as  a  representative  of  natural  gas  consumers  in 
areas  proposed  to  be  served  with  gas  transported 
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by  the  Applicant,  and  as  a  party  whose  participation  in  the 
proceeding  is  in  the  public  interest. 

In  support  of  this  petition  your  petitioner  states: 

(a)  Your  petitioner  favors  all  necessary  steps  that  may 
be  in  the  public  interest  to  assure  an  adequate  supply  of 
fuel  for  the  operation  of  the  Oak  Ridge  plant  of  the 
Atomic  Energy  Commission,  but  this  petitioner  is  informed, 
believes,  and  therefore  alleges  that  substantially  all  of  the 
natural  gas  proposed  to  be  used  at  such  plant,  and  large 
quantities  of  gas  to  be  sold  in  other  markets,  will  be  used 
for  purposes  for  which  bituminous  coal  may  be  used  with 
substantially  equal  efficiency,  and  that  such  use  of  natural 
gas  would  be  wasteful  and  contrary  to  the  public  interest. 

(b)  Your  petitioner  further  states  that  there  is  pres¬ 
ently  available  and  readily  procurable  for  use  as  fuel  at 
the  Oak  Ridge  atomic  energy  plant,  as  well  as  in  the  other 
markets  proposed  to  be  served  by  the  Applicant,  large 
and  ample  quantities  of  bituminous  coal  suitable  to  the 
needs  of  said  plant  and  other  proposed  consumers. 

(c)  Many  of  the  railroad  employees  whom  it  repre¬ 
sents  have  an  interest  in  the  above-entitled  proceeding. 
Thev  will  be  seriouslv  and  detrimentallv  affected  if  the 
application  upon  which  this  proceeding  is  based  is  granted, 
for  the  reason  that  the  granting  of  the  same  and  the  opera¬ 
tion  of  the  proposed  natural  gas  pipeline  facilities  will 
deprive  railroads  of  substantial  freight  tonnage  of  bitu¬ 
minous  coal  which  would  otherwise  be  transported  by  rail¬ 
road.  Depriving  railroads  of  the  opportunity  of  trans¬ 
porting  large  quantities  of  such  coal  will  result  in  curtail¬ 
ment  of  employment  and  reduction  of  earnings  by  railroad 
employees,  all  of  which  would  be  contrary  to  the  public 

interest. 

3364  WHEREFORE,  your  petitioner  respectfully  prays 
that  it  be  permitted  to  intervene  in  the  above-en¬ 
titled  proceeding  and  be  treated  as  a  party  thereto  with 
the  right  to  have  notice  of  and  appear  at  the  taking  of 
testimony,  to  produce  and  cross  examine  witnesses  and 
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to  be  heard  by  counsel  or  other  representative  upon  brief 
and  oral  argument,  if  oral  argument  is  granted. 

Respectfully  submitted, 

RAILWAY  LABOR  EXECUTIVES  ASSOCIATION 


Tom  J.  McGrath 
324  Shoreham  Bldg. 
Washington  5,  D.  C. 
Its  Attorney 


Dated  Washington,  D.  C. 

September  22, 1948 

3365  Brotherhood  of  Locomotive  Firemen  &  Enginemen, 

Order  of  Railway  Conductors  of  America,  Switch¬ 
men’s  Union  of  North  America,  Order  of  Railroad  Teleg¬ 
raphers,  American  Train  Dispatchers’  Association,  Rail¬ 
way  Employes’  Department  A.  F.  of  L.,  International  As¬ 
sociation  of  Machinists,  International  Brotherhood  of  Boil¬ 
ermakers,  Iron  Ship  Builders  &  Helpers  of  America,  Inter¬ 
national  Brotherhood  of  Blacksmiths,  Drop  Forgers  and 
Helpers,  Sheet  Metal  Workers’  International  Association, 
International  Brotherhood  of  Electrical  Workers,  Brother¬ 
hood  of  Railway  Carmen  of  America,  International  Broth¬ 
erhood  of  Firemen  &  Oilers,  Brotherhood  of  Railway  and 
Steamship  Clerks,  Freight  Handlers,  Express  and  Station 
Employes,  Brotherhood  of  Maintenance  of  Way  Employes, 
Brotherhood  of  Railroad  Signalmen  of  America,  National 
Organization  Masters,  Mates  &  Pilots  of  America,  National 
Marine  Engineers’  Beneficial  Association,  International 
Longshoremen’s  Association,  Hotel  and  Restaurant  Em¬ 
ployees  and  Bartenders  International  Union,  Railroad 
Yardmasters  of  America. 

*  •  •  • 
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3407  March  3,  1949 

In  the  Matter  of 

East  Tennessee  Natural  Gas  Company 
Docket  No.  G-1065 

Order  Permitting  Intervention 

Petitions  seeking  leave  to  intervene  in  the  proceed¬ 
ings  herein  were  filed  on  the  dates  indicated  by  the  fol- 


lowing  petitioners: 

• 

Petitioners 

• 

• 

• 

Date  Filed 

(10)  National  Coal  Association  and 
United  Mine  Workers  of  Amer¬ 
ica 

(11)  Railway  Labor  Executives 
Association 

•  •  •  • 

3408  The  Commission  finds: 

The  participation  of  the  above-named  petitioners  in 
the  proceedings  may  be  in  the  public  interest. 

The  Commission  orders: 

The  above-named  petitioners  be  and  the  same  hereby  are 
permitted  to  become  interveners  in  the  proceedings,  sub¬ 
ject  to  the  rules  and  regulations  of  the  Commission;  Pro¬ 
vided ,  however,  That  the  participation  of  such  interveners 
shall  be  limited  to  matters  affecting  asserted  rights  and 
interests  specifically  set  forth  in  the  petitions  for  leave  to 
intervene,  and  provided  further  that  the  admission  of  such 
interveners  shall  not  be  construed  as  recognition  by  the 
Commission  that  they  or  any  of  them  might  be  aggrieved 
because  of  any  order  or  orders  of  the  Commission  entered 
in  the  proceedings. 

By  the  Commission. 

Leon  M.  Fuquay, 

Secretary. 


Joint  Petition  filed 
September  22, 1948 

September  22, 1948 


Date  of  Issuance :  March  4, 1949 
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•  •  •  • 

3402  In  the  Matters  of 

East  Tennessee  Natural  Gas  Company 

Docket  No.  G-1065 

Tennessee  Gas  Transmission  Company 
Docket  No.  G-1070 

Petition  to  Intervene 

The  Atomic  Energy  Commission,  an  agency  of  the 
United  States,  has  an  interest  in  the  matters  under  con¬ 
sideration  in  the  above  consolidated  proceeding  by  reason 
of  the  following  facts : 

1.  The  Atomic  Energy  Commission  is  operating  certain 
facilities  at  Oak  Ridge,  Tennessee,  for  the  purposes  of 
producing  Uranium-235  and  conducting  research  in  the 
field  of  atomic  science.  There  is,  at  present,  no  natural 
gas  available  at  Oak  Ridge,  Tennessee. 

2.  The  Oak  Eidge  facilities  include  a  large  steam  gen¬ 
erating  plant  which  supplies  power  essential  to  the  opera¬ 
tion  of  the  production  plant.  The  production  plant  is  a 
continuous  type  operation,  and  it  is  essential  that  it  be 
operated  without  cessation.  Power  must  be  generated 

continuously  to  supply  this  production  plant.  Any 

3403  interruption  in  the  operation  of  this  production  plant 
may  have  the  gravest  consequences  to  the  common 

defense  and  security  of  this  country. 

3.  The  power  plant  is  presently  operated  with  steam 
produced  by  pulverized  coal-fired  boilers.  To  guard  against 
the  possibilities  of  an  interruption  in  the  operation  of  the 
facilities  at  Oak  Ridge  it  is  necessary  to  have  a  second 
fuel  supply  available.  Natural  gas  is  the  logical  and  de¬ 
pendable  fuel  essential  to  assure  continuity  of  operation 
of  the  facilities  at  Oak  Ridge. 

4.  In  order  to  obtain  natural  gas  for  the  facilities  at 
Oak  Ridge  the  Atomic  Energy  Commission  entered  into  a 
contract  with  the  East  Tennessee  Natural  Gas  Company 
wherein  said  Company  agreed  to  deliver  to  the  facilities 
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at  Oak  Ridge  60,000  MCF  of  natural  gas  per  day.  Said 
Company  is  to  obtain  sufficient  gas  from  the  Tennessee 
Gas  Transmission  Company  to  deliver  said  quantity  of  gas 
to  the  Oak  Ridge  facilities. 

5.  The  Atomic  Energy  Commission  has  a  direct  interest 
in  the  two  applications,  G-1065  and  G-1070,  to  insure  that 
an  adequate  supply  of  natural  gas  is  made  available  to 
the  present  and  potential  requirements  at  Oak  Ridge, 
Tennessee. 

3404  WHEREFORE  the  Atomic  Energy  Commission 
asks  permission  to  intervene  in  this  proceeding,  pre¬ 
sent  testimony  and  participate  fully  therein  in  order  to 
present  for  the  consideration  of  the  Federal  Power  Com¬ 
mission  the  pertinent  facts  relating  to  the  necessity  of  ob¬ 
taining  natural  gas  in  adequate  quantities  for  the  opera¬ 
tion  of  its  facilities  at  Oak  Ridge,  Tennessee. 

Walter  J.  Williams,  Director, 

Division  of  Production,  U.  S.  Atomic 
Energy  Commission, 

19th  &  Constitution  Avenue,  N.  W. 
Washington,  D.  C. 

•  •  •  • 

3418  Before  Commissioners :  Nelson  Lee  Smith,  Chair¬ 
man;  Thomas  C.  Buchanan,  Claude  L.  Draper,  Le- 
land  Olds  and  Harrington  Wimberly. 

March  7, 1949 

In  the  Matters  of 

East  Tennessee  Natural  Gas  Company 
Docket  No.  G-1065 

Tennessee  Gas  Transmission  Company 
Docket  No.  G-1070 

Order  Permitting  Intervention 

On  March  3,  1949,  the  United  States  Atomic  Energy 
Commission  filed  a  petition  seeking  leave  to  intervene  in 
the  proceedings  herein. 
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The  Commission  finds: 

The  participation  of  the  above-named  petitioner  in  the 
proceedings  may  be  in  the  public  interest. 

The  Commission  orders: 

The  above-named  petitioner  be  and  it  hereby  is  per¬ 
mitted  to  become  an  intervener  in  the  proceedings,  subject 
to  the  rules  and  regulations  of  the  Commission;  Provided , 
however ,  That  the  participation  of  such  intervener  shall 
be  limited  to  matters  affecting  asserted  rights  and  inter¬ 
ests  specifically  set  forth  in  its  petition  for  leave  to  in¬ 
tervene,  and  provided  further  that  the  admission  of  such 
intervener  shall  not  be  construed  as  recognition  by  the 
Commission  that  it  might  be  aggrieved  because  of  any 
order  or  orders  of  the  Commission  entered  in  the  pro¬ 
ceedings. 

By  the  Commission. 

Leon  M.  Fuquay, 

Secretary. 

Date  of  Issuance :  March  7, 1949 

•  •  *  • 

Received  Mar  11  4 :38  P.  M.  ’49 
Federal  Power  Commission 

3470  Motion  for  Transfer  of  Delivery  Point 

For  Natural  Gas  Supply 

•  •  •  • 

3477  V 

East  Tennessee  states  that  since  the  granting  of 
the  certificate  to  it  in  Docket  No.  G-889  it  has  sought  with 
the  utmost  diligence  to  construct  the  facilities  authorized  by 
said  certificate,  but  owing  to  the  critical  shortage  of  gas 
transmission  pipe  East  Tennessee  has  been  unable  thus 
far  to  obtain  delivery  of  the  required  transmission  pipe. 
East  Tennessee  has  heretofore  reported  to  this  Commis¬ 
sion,  by  report  filed  in  said  Docket  No.  G-889,  its  efforts 
to  obtain  the  required  transmission  pipe,  including  its 
unavailing  efforts  to  obtain  delivery  under  a  voluntary 
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allocation  plan  pursuant  to  Public  Law  395,  80th  Congress, 
and  by  Order  of  February  19,  1949,  in  Docket  No.  G-889 
this  Commission  has  extended  for  an  additional  six  months 
the  time  within  which  East  Tennessee  was  required  to 
commence  construction  of  the  facilities  authorized  by  the 
certificate  granted  to  East  Tennessee  in  Docket  No. 
3478  G-889.  East  Tennessee  is  still  continuing  with  the 
utmost  diligence  its  efforts  to  obtain  delivery  of  the 
materials  required  for  the  construction  of  its  aforesaid  fa¬ 
cilities  authorized  in  Docket  No.  G-889,  but  it  is  now  ap¬ 
parent  that  there  is  no  reasonable  possibility  of  said  facili¬ 
ties  being  completed  until  some  time  in  1950,  due  to  the 
time  when  delivery  of  materials  actually  may  be  made  and 
to  the  unfavorable  winter  construction  conditions  which 
then  may  confront  East  Tennessee.  As  a  consequence,  it 
is  now  apparent  that  East  Tennessee  will  not  be  in  a 
position  to  commence  accepting  gas  deliveries  from  Ten¬ 
nessee  Gas  Transmission  Company  under  the  allocation 
of  gas  previously  made  for  the  facilities  authorized  in 
Docket  No.  G-889  until  some  time  in  1950. 

•  •  •  • 

3481  EAST  TENNESSEE  NATURAL  GAS  COMPANY 

By . . . 

Wade  V.  Thompson,  President. 

•  •  •  • 

3685  Received  Jan  11  10:39  AM  ’50 

Federal  Power  Commission 
STATE  OF  TENNESSEE 
COUNTY  OF  KNOX 

Personally  appeared  before  me,  the  undersigned  author¬ 
ity,  Wade  V.  Thompson,  President  of  East  Tennessee  Nat¬ 
ural  Gas  Company,  who  makes  oath  that  the  following 
facts  are  true: 

East  Tennessee  Natural  Gas  Company  commenced  the 
construction  of  the  facilities  authorized  by  the  Federal 
Power  Commission  in  its  Docket  G-1065  by  its  findings 
and  order  issuing  a  Certificate  of  Public  Convenience 
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&  Necessity  on  May  3,  1949,  on  the  13  day  of  June,  1949, 
and  construction  had  progressed  sufficient  to  permit  said 
facilities  to  be  put  in  operation  on  January  2,  1950,  at 
which  time  East  Tennessee  Natural  Gas  Company  made 
its  first  delivery  of  natural  gas  to  the  Atomic  Energy 
Commission  at  Oak  Ridge,  Tennessee.  Since  that  date 
the  volumes  of  gas  taken  by  the  Atomic  Energy  Commis¬ 
sion  at  Oak  Ridge  have  been  steadily  increasing  until  the 
amount  now  being  delivered  is  approximately  40,000  Mcf. 

This  project  was  financed  as  outlined  in  the  testimony 
adduced  at  the  hearing  in  this  Docket  through  the  sale  of 
$7,700,000  of  bonds  and  $2,340,000  principal  amount  of 
interim  notes.  Series  A  and  B,  and  from  the  remaining 
proceeds  of  the  sale  of  $400,000  of  common  stock,  which 
was  the  total  par  value  of  the  common  stock  outstanding 
as  of  the  date  the  securities  above  mentioned  were  sold. 
The  capitalization  of  the  company  on  the  date  the  securi¬ 
ties  were  sold  was  in  the  exact  amount  stated  in  the  find¬ 
ings  and  order  issuing  said  Certificate. 

This  notice  is  given  pursuant  to  the  requirements  of 
the  order  of  the  Federal  Power  Commission  above  re¬ 
ferred  to  in  paragraph  (A),  sub-section  (iii). 

/s/  Wade  V.  Thompson. 

Sworn  to  and  subscribed  before  me  this  9  day  of  Jan¬ 
uary,  1950. 

L.  C.  Alue 
Notary  Pubilc. 

My  commission  expires  July  23, 1953. 

Federal  Power  Commission 
Docketed  Jan  11  1950 
Docket  Section 
Secretary's  Office 
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1  BEFORE  THE 

FEDERAL  POWER  COMMISSION 

In  the  Matter  of: 

EAST  TENNESSEE  NATURAL  GAS  COMPANY 
TENNESSEE  GAS  TRANSMISSION  COMPANY 

DOCKET  NO.  G-1065 
DOCKET  NO.  G-1070 

Hearing  Room 
Federal  Power  Commission 
Hurley- Wright  Building 
»  1S00  Pennsylvania  Avenue,  N.  W. 
and 

Room  965 

177S  Pennsylvania  Avenue,  N.  W. 

Washington,  D.  C. 

Washington,  D.  C. 

Wednesday,  March  9,  1949 

The  above-entitled  matter  came  on  for  hearing,  pursuant 
to  notice,  at  10:00  o’clock  a.  m. 

BEFORE : 

GLEN  R.  LAW,  Presiding  Examiner 
APPEARANCES: 

PHILIP  B.  WHITTAKER,  Hamilton  National  Bank 
Building,  Chattanooga,  Tennessee; 

HAMILTON  E.  LITTLE,  Commerce  Title  Building, 
Memphis,  Tennessee;  appearing  on  behalf  of  the  East 
Tennessee  Natural  Gas  Company. 

ROBERT  E.  MAY  and 

A.  DALE  COBB,  Wheat,  May  and  Shannon,  520  Shore- 
ham  Building,  Washington,  D.  C. ;  and 
FRANK  G.  COATES,  Baker,  Botts,  Andrews  &  Parrish, 
Esperson  Building,  Houston,  Texas,  appearing  on 
behalf  of  the  Tennessee  Gas  Transmission  Company. 
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2  APPEARANCES:  (Continued) 

TOM  J.  MCGRATH,  324  Shoreham  Building,  Wash- 
ington,  D.  C.,  appearing  on  behalf  of  the  National 
Coal  Association. 

TOM  J.  MC  GRATH,  appearing  on  behalf  of  the  United 
Mine  Workers. 

TOM  J.  MC  GRATH,  appearing  on  behalf  of  the  Rail¬ 
way  Labor  Executives  Association. 

JAMES  L.  BOMAR,  JR.,  Shelbvville,  Tennessee,  ap¬ 
pearing  on  behalf  of  the  Tennessee  Gas  Company. 

W.  D.  SPEARS,  Chattanooga  Bank  Building,  Chatta¬ 
nooga,  Tennessee,  appearing  on  behalf  of  the  Chat¬ 
tanooga  Gas  Company. 

MAX  C.  BARTLETT,  626  South  Gay  Street,  Knoxville, 
Tennessee,  appearing  on  behalf  of  the  City  of  Knox¬ 
ville,  Tennessee. 

WILLIAM  D.  DENSON,  1901  Constitution  Avenue,  N. 
W.,  Washington,  D.  C.,  appearing  on  behalf  of  the 
Atomic  Energv  Commission. 

ALVIN  A.  KURTZ  and 

NORMAN  A.  ELANINGAM,  appearing  on  behalf  of 
the  Staff  of  the  Federal  Power  Commission. 

H.  B.  GEE,  President  of  the  Watauga  Valley  Gas  Com¬ 
pany,  appearing  for  the  Company. 

3  Proceedings 

PRESIDING  EXAMINER:  Hearing  in  the  con¬ 
solidated  matters  of  East  Tennessee  Natural  Gas  Company, 
Docket  No.  G-1065,  and  Tennessee  Gas  Transmission  Com¬ 
pany,  Docket  No.  G-1070,  will  be  in  order. 

The  hearing  in  these  cases  is  by  virtue  of  a  Commission 
order  of  which  notice  lias  been  duly  given,  memorandum  of 
which  notice  signed  by  the  Secretary  of  the  Commission 
I  herewith  hand  to  the  reporter  for  insertion  in  the  record. 

(The  notice  of  hearing  above  referred  to  is  as  follows) : 
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FEDERAL  POWER  COMMISSION 
February  28,  1949 

In  the  Matter  of :  East  Tennessee  Natural  Gas  Company, 

Docket  No.  G-1065, 

Tennessee  Gas  Transmission  Company, 
Docket  No.  G-1070. 

MEMORANDUM  FOR  THE  CHIEF  PRESIDING 
OFFICER : 

The  record  in  the  Office  of  the  Secretary  shows  that 
notice  of  the  hearing  scheduled  to  commence  on  March 
9,  1949,  in  the  above-entitled  matter  was  published  in  the 
Federal  Register  on  February  26,  1949;  14  FR,  911,  and 
was  sent  on  February  21, 1949,  to  the  parties  and  interested 
persons  of  record  and  to  States  or  other  governmental 
authorities  deemed  to  have  an  official  interest  in  the  pro¬ 
ceeding. 

•  •  •  • 

Opening  Statement 

10  MR.  LITTLE :  *  *  *  The  hearing  today  is  set  on 
our  amended  application  in  Docket  No.  G-1065,  and 

involves  only  the  line  to  furnish  service  to  the  Atomic 
Energy  Commission  for  the  Oak  Ridge  area.  The  facilities 
briefly  described  consist  of  approximately  172  miles  of 
22-inch  line  to  proceed  from  a  point  of  interconnection  with 
the  facilities  of  Tennessee  Gas  Transmission  Company, 
the  point  of  interconnection  to  be  south  of  Tennessee  Gas 
Transmission  Company’s  Compression  Station  No.  11, 
and  in  the  close  proximity  to  its  valve  No.  85,  and  to  ex¬ 
tend  generally  in  an  eastward  direction  approximately  172 
miles  to  the  Oak  Ridge  area. 

The  East  Tennessee  Natural  Gas  Company  has 

11  entered  into  a  contract  of  June  9,  1948,  whereby  it 
agrees  to  sell  gas  to  the  Atomic  Energy  Commission 

fo^  use  at  the  Oak  Ridge  area,  the  contract  providing  for 
a  maximum  demand  of  60,000  Mcf  per  day,  and  for  a 
minimum  take  of  40,000,  and  I  might  say  that  in  that  con- 
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tract  it  is  certified  by  the  Atomic  Energy  Commission  that 
the  furnishing  of  that  service  for  the  Oak  Ridge  area  is 
necessary  in  the  interest  of  the  common  defense  and  se¬ 
curity.  Our  gas  supply  of  course  we  propose  to  obtain 
from  Tennessee  Gas  Transmission  Company,  with  whom 
we  have  a  requirements  contract.  Having  that  contract, 
I  take  it  it  will  be  unnecessary  for  us  to  introduce  the 
usual  testimony  of  geology  and  other  matters  that  would 
be  pertinent  where  your  line  extends  to  the  field  source  of 
supply. 

•  •  •  • 

PRESIDING  EXAMINER:  I  presume  that  testimony 
will  show  something  of  the  general  nature  of  the  uses. 

•  •  •  • 

MR.  LITTLE:  *  *  *  We  have  only  the  single  cus¬ 
tomer,  so  the  contract  requirement  plus  the  testimony  on 
behalf  of  Atomic  Energy  Commission  will  occupy  some¬ 
what  the  same  position  as  the  testimony  with  respect  to 
market  survey  and  customer  demand  ordinarily  does  in 
the  usual  case. 

PRESIDING  EXAMINER:  It  is  really  a  part  of  the 
material  which  is  necessary  to  complete  your  case? 

MR.  LITTLE :  That  is  correct. 

PRESIDING  EXAMINER:  Though  it  is  being 
13  presented  on  behalf  of  the  Atomic  Energy  Commis¬ 
sion? 

MR.  LITTLE :  That  is  correct,  it  would  be  an  essential 

part  of  our  case,  *  •  • 

•  •  •  • 

PRESIDING  EXAMINER:  *  #  *  I  would  like  to  have 
an  opening  statement  from  Mr.  May. 

MR.  MAY:  Mr.  Examiner,  Tennessee  Gas  Transmis¬ 
sion  Company  is  the  applicant  in  Docket  No.  G-1070  which 
has  been  consolidated  with  the  application  of  East  Tennes¬ 
see  Natural  Gas  Company  in  Docket  No.  G-1065.  Docket 
No.  G-1070  involves  the  construction  of  approximately  156 
miles  of  additional  30-inch  main  line  loops  and  approxi- 
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mately  6,S00  additional  compressor  horsepower  at  a  cost 
of  approximately  $13,350,000. 

The  facilities  involved  in  Docket  No.  G-1070  are  in  addi¬ 
tion  to  those  applied  for  in  Docket  No.  G-962  as  the  design 
data  submitted  clearly  show,  and  will  bring  the  system 
capacity  to  a  total  of  approximately  1,060,000  Mcf  per 
day. 

14  Docket  No.  G-962  is  still  a  pending  proceeding 
before  the  Commission. 

*  •  •  • 

An  important  item  remaining  to  complete  the  evidence 
in  Docket  G-962  is  the  matter  of  gas  supply.  Tennessee 
is  not  ready  at  this  time  to  present  additional  showings 
relating  to  gas  supply  to  satisfy  the  requirements  of  Docket 
No.  G-962.  Under  these  circumstances,  Tennessee  can’t  at 
this  time  offer  evidence  in  the  subsequent  Docket  No. 
G-1070. 

•  •  •  • 

15  It  will  be  recalled  that  the  Commission  issued  a  cer¬ 
tificate  to  Tennessee  on  April  6,  1948,  in  Docket  No. 

G-989,  which  provided  capacity  for  East  Tennessee’s  serv¬ 
ice  to  Chattanooga  and  Knoxville,  and  that  area.  These 
facilities  are  presently  being  constructed  and  are  expected 
to  be  completed  by  September  of  this  year.  We  are  willing 
that  this  capacity  be  transferred  by  East  Tennessee  from 
the  service  of  Chattanooga  and  Knoxville  to  the  Atomic 
Energy  Commission  service.  We  will  replace  this  gas 
rateably  out  of  facilities  to  be  authorized  in  Docket 
G-692-B  and  Docket  No.  G-1070. 

It  is  our  intention  diligently  to  proceed  with  the  prose¬ 
cution  of  our  application  in  Docket  No.  G-1070  as  soon  as 
we  are  able  to  make  the  additional  showing  of  reserves 
necessary  to  satisfy  the  Commission’s  requirements  to 
complete  Docket  No.  G-962. 

•  •  •  • 

19  MK.  FLANINGAM:  Mr.  Examiner,  to  be  sure 
that  I  am  entirely  clear,  do  I  understand  that  counsel 
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for  the  Tennessee  Gas  Transmission  Company  has  made  a 
motion  to  postpone  the  hearing  in  G-1070  and  that  that 
hearing  be  consolidated  with  the  hearing  yet  to  be  sched¬ 
uled  with  respect  to  the  remaining  facilities  in  G-962? 

PRESIDING  EXAMINER :  He  said  he  would.  I  didn’t 
understand  he  was  presenting  the  motion  verbally  here. 

MR.  MAY :  I  was  announcing  that  the  motion  would  be 
filed,  because  I  assume  that  has  to  be  committed  in  writing. 

•  •  t  • 

MR.  FLANINGAM :  And  your  statement  is  you  are  not 
going  forward  at  this  time  in  Docket  G-1070? 

MR.  MAY:  That  is  correct,  unless  Mr.  Symonds’  testi¬ 
mony  to  policy  matters  can  be  considered  as  applicable  to 
1070  as  well  as  1065. 

•  •  •  • 

Opening  Statement 

20  MR.  McGRATH:  *  *  •  The  information  that  we 
have,  as  we  get  it  from  the  applications  and  such 

other  sources  of  information  as  are  available,  indicate  that 
this  gas  which  is  proposed  to  be  sold  at  Oak  Ridge, 

21  or  at  least  the  greater  part  of  it,  will  be  used  for  fuel 
for  firing  boilers  to  generate  steam  which  in  turn 

will  generate  electricity  and  supply  the  plant  with  electric 
power. 

Now,  the  clients  whom  I  represent  do  not  want  to  oppose 
the  Atomic  Energy  Commission  in  obtaining  any  type  of 
fuel  and  all  the  fuel  it  needs  if  that  fuel  is  necessary  for 
the  protection  of  the  public  interest,  particularly  the  inter¬ 
est  of  national  defense.  But  boiler  fuel  as  such  is  usually 
characterized  as  perhaps  the  most  inferior  use  to  which 
our  highly  valuable,  exhaustible  and  limited  natural  gas 
resources  may  be  put,  and  unless  there  is  a  showing  here 
that  the  Atomic  Energy  Commission  requires  this  gas  for 
some  special  reason  that  is  in  the  nature  of  processing  of 
the  products  that  are  made  at  Oak  Ridge,  we  feel  that  it 
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would  be  contrary  to  the  public  interest  to  permit  the 
diversion  of  that  gas  from  other  places  where  it  is  so 
sorely  needed  to  be  used  for  boiler  fuel  at  Oak  Ridge,  so 
that  I  am  reserving  taking  a  categorical  position  in  oppo¬ 
sition  to  the  project  awaiting  developments  as  to  the 
character  of  the  service. 

Now,  I  presume  that  counsel  for  the  Atomic  Energy 
Commission  can  advise  us  with  greater  particularity  than 
counsel  for  East  Tennessee  did,  just  what  this  gas  is  going 
to  be  used  for  so  that  the  issues  may  be  narrowed  down 
somewhat. 

•  •  •  • 

22  PRESIDING  EXAMINER :  Your  position,  then, 
is  one  of  possible  opposition  under  certain  circum- 

23  stances  in  the  event  that  the  use  is  for  boiler  fuel? 

MR.  McGRATH:  Yes,  sir. 

•  •  •  • 

PRESIDING  EXAMINER:  Mr.  Denson? 

24  MR.  DENSON :  Mr.  Examiner,  the  United  States 
Atomic  Energy  Commission  has  intervened  in  this 

consolidated  proceeding,  G-1065  and  G-1070,  for  the  pur¬ 
pose  of  supporting  the  application. 

The  Commission  itself  has  determined  that  in  order  to 
insure  continuous  operation  of  facilities  located  at  Oak 
Ridge,  Tennessee,  it  was  necessary  to  have  an  alternate 
fuel  supply. 

We  expect  the  evidence  to  show  that  because  of  the 
unique  and  peculiar  nature  of  the  type  of  operation  that 
is  carried  on  down  there,  it  is  necessary  to  take  such  steps 
as  will  insure  a  continuous  supply  of  power.  After  ex¬ 
haustive  studies,  it  was  ascertained  that  natural  gas  was 
the  most  logical  and  dependable  fuel  to  be  used  in  this  con¬ 
nection. 

For  the  benefit  of  those  present,  it  is  anticipated  that 
this  gas  will  be  used  for  the  purpose  of  producing  steam 
for  the  purpose  of  generating  power.  It  will  also  be  used 
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to  some  extent  in  processing,  and  it  will  also  be  used,  we 
expect  the  evidence  to  show,  for  the  purpose  of  heating. 

•  •  •  • 

25  PRESIDING  EXAMINER:  Well,  one  other 
thing  that  I  am  not  sure  that  I  understood  from 
you.  You  spoke  about  the  necessity  of  insuring  a  con¬ 
tinuous  supply  of  power.  Am  I  to  infer  from  that  that 
you  expect  to  use  this  gas  for  certain  purposes  as  a 
standby  only? 

MR.  DENSON:  No,  sir,  as  a  primary  fuel. 

•  •  *  • 


Opening  Statement 

26  MR.  SPEARS:  Mr.  Examiner,  I  represent  here 
the  Chattanooga  Gas  Company  for  which  I  filed  an 

intervening  petition,  and  I  also  represent  the  Fayetteville 
Gas  Company  and  the  Cleveland  Gas  Company,  for 

27  which  no  intervening  petition  has  been  filed,  and  will 
not  be  filed  unless  we  think  that  it  is  necessary. 

I  would  like  to  make  it  plain  at  the  outset  that  so  far 
as  the  Chattanooga  Gas  Company  itself  is  concerned,  we 
do  not  object  to  any  plans  of  East  Tennessee  Natural  Gas 
Company  which  do  not  adversely  affect  the  interests  of 
this  company  and  which  wdll  not  delay  the  introduction  or 
reduce  the  volume  or  increase  the  cost  of  natural  gas  for 
Chattanooga. 

•  •  •  • 

28  If  the  Tennessee  Gas  and  Transmission  Company 
can  secure  from  this  Commission  a  permit,  as  I 

understand  it,  to  increase  their  capacity  and  prove  up 
their  reserves,  they  may  be  granted  the  right  to  add  more 
facilities  to  their  lines,  in  which  event  Chattanooga  may 
secure  another  supply  of  natural  gas  which  it  is  being 
sought  in  this  hearing  to  be  diverted  to  the  Atomic  Energy 
Commission. 

•  •  •  • 
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Opening  Statement 

32  MR.  BARTLETT:  We  own  and  operate  the  gas 
system  serving  the  city  of  Knoxville  and  the  im¬ 
mediate  area.  We  also  were  involved  in  Docket  G-889. 

I  think  onr  position  is  much  the  same  as  that  expressed 
by  Mr.  Spears.  At  this  time  we  are  observers.  We  want 
to  see  what  is  going  to  become  of  our  gas  supply  if  it  is 
reallocated  to  the  Oak  Ridge  area,  and  we  want  to  be  sure 
that  we  are  not  left  out  on  a  limb,  as  it  -were,  and  left 
without  any  gas  supply  because  it  has  been  diverted  to 
other  uses  in  other  areas. 

•  *  •  • 

33  MR.  FLANINGAM:  I  think  in  connection  with 
one  statement  that  was  made  by  Mr.  May,  if  I  un¬ 
derstood  him  correctly,  he  spoke  of  the  certificate  in  Docket 

G-889  as  having  been  issued  to  provide  gas  for  East 

34  Tennessee  Natural  Gas  Company  among  others. 

I  think  the  orders  of  the  Commission  show  that 
by  order  of  February  19,  1948  in  Docket  G-S08  the  Com¬ 
mission  provided  that  gas  would  be  provided  out  of  the 
808  facilities  to  serve  the  East  Tennessee  facilities  author¬ 
ized  in  Docket  G-889.  I  would  like  the  record  to  show  that, 
in  case  there  should  be  some  misunderstanding. 

•  *  •  * 

Reply  Statement 

MR.  LITTLE:  East  Tennessee  Natural  Gas  Company 
has  obtained  a  certificate  from  this  Commission  in  Docket 
G-889  to  serve  areas  in  middle  and  East  Tennessee,  in¬ 
cluding  particularly  the  larger  cities  of  Chattanooga  and 
Knoxville  and  intervening  and  adjacent  and  contiguous 
areas. 

We  have  been  unable  up  to  this  time  to  commence  actively 
the  construction  of  that  project  because  of  the  critical 
shortage  of  steel.  We  have  endeavored  in  every  way 
known  to  man  to  obtain  the  steel.  We  had  orders  in 
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for  it  at  the  time  of  the  hearing,  but  they  were  not  ac¬ 
cepted  orders,  were  not  firm  orders.  The  Commis- 

35  sion  was  fully  advised  in  889  as  to  the  status  of 
that,  and  understood  that  situation. 

•  t  •  • 

It  now  appears  that  certainly  fall  or  winter  would  be 
the  earliest  time  when  conceivably  we  could  get  that  serv¬ 
ice  in,  and  the  date  is  dependent  on  two  factors,  the  ability 
to  obtain  delivery  of  steel,  and  then  the  actual  time  re¬ 
quired  to  complete  construction  after  the  delivery  of 

36  steel  can  be  reliably  scheduled. 

There  is  no  inconsistency  inherently  between  our 
project  previously  authorized  in  Docket  No.  G-889  and 
our  proposed  project  in  Docket  No.  1065,  and  I  want  to 
say  at  this  time  that  East  Tennessee  recognizes  the  pri¬ 
macy  of  its  obligation  to  render  service  to  the  areas  and 
markets  which  it  has  been  authorized  to  serve  in  Docket 
889. 

*  •  *  • 

In  our  Docket  1065,  we  were  able  to  get  the  steel  for 
that,  because  the  service  was  for  the  Atomic  Energy  Com¬ 
mission  at  Oak  Ridge,  and  we  got  that  under  a  voluntary 
allocation  under  Public  Law  395  of  the  80th  Congress. 

•  •  •  • 

37  We  had  hoped  that  Tennessee  Gas  Transmission 
Company,  our  supplier  with  whom  we  have  a  re¬ 
quirements  contract,  would  be  able  to  furnish  us  inde¬ 
pendently  of  other  allocations  sufficient  gas  for  our  1065 
project.  It  seems  that  Tennessee  Gas  Transmission  Com¬ 
pany  deems  that  it  can’t  go  ahead  with  its  companion 
Docket  1070  presently  to  furnish  an  independent  or  addi¬ 
tional  source  of  gas  supply  for  our  needs  for  Atomic 

Energy  in  1065.  They  do  have  either  presently  or 

38  very  shortly — it  is  only  a  matter  of  a  short  time — 
capacity  for  us  which  previously  was  allocated  for  the 
project  in  889.  That  allocation,  I  might  say,  was  made  by 
the  order  of  the  Commission  in  the  matter  of  Tennessee 
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Gas  and  Transmission  Company,  Docket  G-S08  wherein  a 
certificate  was  granted  to  Tennessee  Gas  and  Transmission 
Company,  •  •  • 

•  •  •  • 

So  we  have  the  situation  of  the  unwillingness  or  inabil¬ 
ity  of  our  supplier  to  proceed  to  furnish  further  ca- 
39  pacity  for  our  use  in  1065,  but  at  the  same  time  hav¬ 
ing  capacity  for  us,  the  same  corporate  entity,  pre¬ 
viously  allocated  for  8S9. 

It  would  seem  reasonable,  considering  the  rights  of  the 
areas  to  be  served  in  889  and  the  needs  of  the  Atomic 
Energy  Commission,  which  of  course  affect  security  and 
defense,  that  if  Tennessee  is  not  able  otherwise  to  provide 
a  source  of  supply  to  us  for  1065,  that  this  transfer  of 
supply  might  be  made. 

We  are  prepared,  after  Mr.  Symonds  testifies,  to  file  a 
motion  to  that  effect,  or  petition  to  that  effect,  so  Mr. 
Symonds’  testimony  will  be  material  to  this  docket. 

•  •  •  • 

44  PRESIDING  EXAMINER:  The  hearing  will 
be  in  order. 

Mr.  Denson,  do  you  have  your  witness  here? 

MR.  DENSON  :Yes,  sir.  Mr.  Williams. 

Thereupon, 

Walter  J.  Williams 

was  called  as  a  witness,  and  after  being  first  duly  sworn, 
was  examined,  and  testified  as  follows: 

•  •  •  • 

45  Direct  Examination 

•  •  •  • 

Q  What  is  your  occupation  or  profession,  Mr.  Wil¬ 
liams?  A  I  graduated  in  electrical  engineering.  At  the 
present  time  I  am  director  of  production  for  the  Atomic 
Energy  Commission. 
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Q  How  long  have  you  been  with  the  Atomic 

46  Energy  Commission?  A  Since  the  Atomic  Energy 
Commission  took  office  in  1947,  January. 

Q  Prior  to  that  time,  what  were  you  doing?  A  Prior 
to  that  time,  from  January  18,  1944,  I  was  with  the  Man¬ 
hattan  Engineer  District  in  the  Corps  of  Engineers.  I 
had  charge  of  the  construction  of  the  electro-magnetic 
plant  at  Oak  Ridge,  and  the  gaseous  diffusion  plant  at 
Oak  Ridge.  I  believe  it  was  in  April  of  1946  I  got  out 
of  the  Army,  and  then  took  a  position  wuth  the  Manhattan 
District,  a  civilian  position  as  director  of  operations  in 
which  I  had  charge  of  all  the  operations  of  the  Manhattan 
District  and  the  construction  work  connected  with  it. 

Q  You  mentioned  the  Manhattan  District.  What  was 
the  function  of  the  Manhattan  district  out  at  Oak  Ridge? 
A  The  Manhattan  Engineer  District  was  originally 
formed  to  carry  out  the  Atomic  Energy  project  for  the 
Army,  for  the  corps  of  engineers. 

Q  And  the  Atomic  Energy  Commission  is  the  successor, 
then,  to  the  Manhattan  Engineer  District,  is  that  correct? 
A  That  is  right,  they  are  the  successor. 

Q  So  that  you  have  been  in  continuous  association  with 
this  project  since  January  1944,  is  that  correct?  A  That 
is  right. 

Q  You  stated  that  you  were  the  director  of  pro- 

47  duction,  is  that  correct?  A  Yes. 

Q  What  is  the  relation  or  connection  between 
that  posiiton  and  the  facilities  down  at  Oak  Ridge,  Ten¬ 
nessee?  A  I  am  responsible  to  the  general  manager  and 
the  Commission  for  the  operation  of  the  plants  at  Oak 
Ridge,  the  production  plants  at  Oak  Ridge,  and  at  Han¬ 
ford,  and  for  the  processing  of  all  materials  that  go  into 
these  plants. 

Q  And  as  such,  you  are  acquainted  with  the  necessary 
functions  that  are  required  to  carry  on  the  operations 
down  there,  is  that  not  so?  A  lam. 

Q  During  the  course  of  this  interrogation,  Mr.  Wil¬ 
liams,  if  at  any  time  I  ask  you  by  chance  a  question  which 
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would  call  for  disclosure  of  restricted  data,  please  do  not 
answer  it.  I  wdll  not  ask  you  any  such  questions  con¬ 
sciously,  “but  if  I  overlook  something  and  happen  to  ask 
you  that,  please  refrain  from  answering  any  such  ques¬ 
tions. 

PRESIDING  EXAMINER:  Just  to  clarify  and  com¬ 
plete  the  record  here,  you  are  speaking  of  Hanford,  Wash¬ 
ington,  which  has  no  connection  with  this  present  case? 

THE  WITNESS :  That  is  right. 

PRESIDING  EXAMINER:  All  right. 

BY  MR.  DENSON: 

Q  You  spoke  of  production  down  at  Oak  Ridge. 
4S  What  is  being  produced  down  there  at  Oak  Ridge, 
Mr.  Williams?  A  The  figures  and  material, 

U-235. 

Q  When  you  say  “U-235”  you  mean  Uranium  235?  A 
Uranium  is  the  principal  product. 

Q  And  what  specifically  are  the  facilities  that  are  en¬ 
gaged  in  that  type  of  work  at  Oak  Ridge?  A  At  the  pres¬ 
ent  time,  practically  the  entire  production  is  being  done 
by  the  gaseous  diffusion  plant,  normally  known  as  K-25. 
That  wras  the  old  code  name  for  it.  There  is  some  work 
at  the  electromagnetic  plant,  but  it  is  not  for  the  produc¬ 
tion  of  235  as  such. 

Q  You  mentioned  production  down  at  Oak  Ridge.  What 
other  activities  are  carried  on  down  there?  A  Well,  we 
have  nuclear  energy  project  for  the  propulsion  of  aircraft. 
We  have  the  Y-12  plant,  w7hich  is  the  old  electromagnetic 
plant  wdiere  wn  carry  on  considerable  research  in  various 
fields,  especially  in  biology  and  medicine,  and  the  separa¬ 
tion  of  isotopes.  We  have  the  Clinton  National  Labora¬ 
tories,  formerly  known  as  X-10,  and  we  have  the  town  of 
Oak  Ridge.  There  is  also  connected  with  this  a  large 
number  of  the  University  in  the  south.  That  organization 
is  known  as  the  Oak  Ridge  Institute  of  Nuclear  Studies. 

Q  Approximately  what  is  the  population  there  at  Oak 
Ridge?  A  The  population  is  approximately  36,000. 
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•  *  #  « 

49  Q  Mr.  Williams,  at  the  present  time  is  there 
any  natural  gas  available  as  a  fuel  at  Oak  Ridge? 

50  A  No. 

Q  Getting  back  to  K-25,  can  you  tell  us  anything 
as  to  the  type  of  operation  that  is  carried  on  at  K-25 
which  you  have  described  as  a  gaseous  diffusion  plant?  A 
I  can  tell  you  very  briefly,  this  is  one  subject  that  we  can’t 
discuss  at  all  fully.  It  is  a  plant  for  the  separation  of 
235  from  the  isotopes  of  238,  and  it  is  a  continuous  cascade 
process  in  which  the  material  is  introduced  into  the  cascade, 
travels  through  a  number  of  barriers,  and  in  the  process 
the  separated  material  is  taken  out  at  one  place,  and 
the  238  and  the  unseparated  235  at  another. 

The  operation  of  this  plant — that  is,  the  way  the  plant 
is  constructed,  I  will  try  to  explain  it  without  getting  into 
security  if  I  can.  The  basic  details  of  the  construction  of 
this  plant  and  the  nature  of  the  materials,  and  so  on,  are 
such  that  it  is  necessary  that  this  plant  be  kept  in  con¬ 
tinuous  operation.  It  is  not  like  any  other  manufacturing 
operation,  it  is  a  plant  that  runs  24  hours  a  day  every 
day  in  the  year,  and  it  has  never  been  shut  down  for  more 
than — that  is  the  whole  sections  of  it — for  more  than  a 
few  hours,  and  we  just  simply  can’t  shut  it  down. 

Q  You  mean  the  nature—  A  (Interposing)  If  we 
want  to  keep  it  running. 

Q  The  nature  of  the  processes  are  such  that  it 

51  would  be  detrimental  to  the  plant  itself  for  it  to 
shut  down,  is  that  correct?  A  That  is  right,  it 

would  be  a  catastrophe  in  my  opinion  if  we  shut  it  down. 
Let  me  explain  catastrophe.  Here  is  another  thing :  When 
you  are  talking  about  Atomic  Energy,  people  think  of 
bombs  blowing  up  and  so  on.  I  don’t  mean  it  in  that 
respect.  I  mean  if  we  shut  it  down,  so  far  as  the  security 
is  concerned,  the  production  of  materials,  it  would  be  a 
catastrophe,  because  there  is  a  great  deal  of  doubt  as  to 
how  long  it  would  take  to  get  it  started  again. 
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Q  What  fuel  is  used  at  the  present  time  at  Oak  Ridge 
in  K-25?  A  We  use  bituminous  coal. 

Q  Is  coal  also  used  in  the  townsite  for  heating  and 
the  other  facilities  there?  A  It  is. 

Q  Do  you  know  whether  or  not  any  studies  have  been 
made  with  respect  to  the  conversion  from  coal  to  natural 
gas  as  a  fuel  for  heating,  and  for  generation  of  power? 
A  Yes,  we  made  a  study,  in  fact  we  started  in  1946  to 
study  the  problem,  and  presented  the  study  to  the  Com¬ 
mission  last  spring  covering  all  phases  of  the  problem, 
considering  other  alternate  fuels  and  going  into  the  prob¬ 
lem  quite  thoroughly,  and  arrived  at  the  conclusion  that 
natural  gas  was  the  fuel  that  would  best  suit  our  pur¬ 
poses. 

52  PRESIDING  EXAMINER:  When  you  speak  of 
presenting  it  to  the  Commission,  you  are  speaking 

now  of  the  Atomic  Energy  Commission? 

THE  WITNESS:  The  Atomic  Energy  Commission, 
yes,  sir. 

•  •  •  • 

Did  the  Atomic  Energy  Commission  arrive  at  a  con¬ 
clusion  with  respect  to  the  necessity  for  having  additional 
fuel  supply  there  at  Oak  Ridge? 

•  •  •  • 

A  The  Atomic  Energy  Commission  arrived  at  the  con¬ 
clusion  that  it  w’as  necessary  to  have  an  alternate  source 
of  fuel,  and  determined  that  natural  gas  would  be  the 
best  supply. 

Q  After  having  made  that  determination,  were  studies 
then  made  to  ascertain  the  quantity  of  gas  that  would  be 
required  upon  a  conversion  of  the  facilities  for  using  natu¬ 
ral  gas?  A  Yes,  there  was  a  study  made.  Of  course  our 
operations  of  the  gaseous  diffusion  plant  are  carried  out 
by  the  Carbide  and  Chemical  Corporation,  and  we 

53  had  them  make  studies  for  us  on  a  conversion  and 
the  quantity  of  material,  of  the  gas  it  would  take. 
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Q  Do  you  know  the  results  of  that  study,  Mr.  Williams  ? 
A  Yes. 

Q  l\as  that  study  made  under  your  supervision  and 
control?  A  It  was. 

•  •  •  • 

Q  Well,  what  was  determined  to  be  the  quantities  of 
natural  gas  that  was  to  be  used  there  per  day  at  K-25? 
A  It  was  determined  that  a  minimum  of  40,000  Mcf 
would  be  required,  an  average  of  about  54,300,  and  a 
maximum  of  60,000. 

Q  In  other  words,  that  would  be  the  quantity  of  gas, 
then,  that  would  be  required  if  the  facilities  were  converted 
to  use  natural  gas,  and  natural  gas  was  available  tomor¬ 
row,  is  that  correct  ?  A  That  is  right. 

*  •  •  • 

58  Q  Mr.  Williams,  during  the  time  that  you  were 
on  the  Oak  Ridge,  and  with  the  Manhattan  Engineer 

District,  and  also  since  you  have  been  with  the  Atomic 
Energy  Commission,  have  you  had  occasion  to  ascertain 
the  difficulties  of  obtaining  coal  as  a  fuel  for  opera- 

59  tion  of  the  facilities  there  at  Oak  Ridge?  A  Yes, 
I  have.  I  might  say  that  the  maintenance  of  the 

fuel  pile  has  been  one  of  our  chief  worries,  because  only 
if  we  keep  the  fuel  pile  up  can  we  maintain  continuous 
operation  of  the  gaseous  diffusion  plant.  In  1946,  we  had 
built  up  a  stock  pile  of  coal  in  the  early  days  of  operation 
when  the  maximum  requirement  was  not  placed  on  the 
plant,  and  starting  in  August  of  1946  until  August  of  1947, 
with  all  the  efforts  we  could  exert  to  get  fuel  into  Oak 
Ridge,  or  into  the  K-25  plant,  we  managed  to  get  in  an 
average  of  about  40,000  tons  a  month. 

During  that  same  period  we  were  burning  slightly  over 
50,000  tons  per  month.  Our  fuel  pile — that,  we  used  in 
that  period  approximately  120,000  or  130,000  tons  more 
fuel  than  we  could  bring  into  Oak  Ridge  with  all  the 
effort  we  could  exert. 
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PRESIDING  EXAMINER:  In  other  words,  you  used 
up  the  equivalent  of  a  three  months’  supply? 

THE  WITNESS :  Yes,  sir. 

BY  MR.  DENSON : 

Q  Can  you  describe  what  were  these  efforts,  you  say 
there  were  all  the  efforts  you  could  put  forth.  What  were 
these  efforts?  A  There  were  a  number  of  controls  on 
that.  We  went  into  the  territory  to  which  we  were  limited 
in  buying  fuel,  and  tried  to  purchase  fuel  from  all 

60  of  the  mines  around  there,  whether  it  be  truck  de¬ 
livery  or  whether  it  be  delivery  by  coal  car.  We  also 

immediately  after  August  of  1947  "were  quite  concerned 
that  if  we  had  the  same  experience  during  the  following 
winter,  that  is  during  the  winter  of  1947-48,  that  we  would 
run  out  of  coal  before  the  winter  was  over,  we  were  to 
cease  operations,  in  other  wrords,  if  we  had  the  same  ex¬ 
perience.  We  contacted  the  American  Association  of  Rail¬ 
roads,  the  transportation  corps  of  the  United  States  Army, 
and  the  Office  of  Defense  Transportation,  and  asked  for 
assistance  in  getting  coal  cars.  We  found  at  one  time  that 
we  could  get  the  coal,  but  couldn’t  get  any  cars  to  deliver 
it  in,  because  most  of  the  cars  'were  going  to  the  coast  for 
export,  hauling  coal  for  export. 

Mr.  Steelman  informed  us  in  September — I  think  about 
the  16th  or  17th  of  September,  1947 — that  we  couldn’t  get 
any  relief  on  the  car  situation,  that  there  just  weren’t  any 
cars  to  be  had,  but  wTe  could  have  an  unlimited  area  in  which 
to  buy  fuel.  Then  w*e  expanded  our  area  and  made  a  deal 
with  TVA.  TV  A  had  made  arrangements  at  that  time 
to  get  some  coal  by  barge,  and  we  made  an  arrangement 
-with  them  whereby  they  would  divert  to  us  some  of  their 
truck  deliveries.  We  took  advantage  of  that.  We  also  had 
a  slight  break  in  that  the  Office  of  Defense  Transportation, 
I  believe  it  was,  counteracted  a  previous  ruling  it  had  made 
that  the  cars  would  be  returned  to  the  Southern  Rail- 

61  roads  rather  than  the  northern  railroads,  as  they 
had  been  before,  so  that  gave  us  a  slight  break. 

Then  there  must  have  been — I  don’t  know  if  this  is  a  fact, 
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but  it  was  an  assumption  on  our  part — there  must  have 
been  a  considerable  decrease  in  the  export,  because  we 
eventually,  before  the  winter  was  over,  managed  to  build 
up  our  stock  pile  and  get  through  all  right.  But  if  we  had 
had  the  same  experience  that  we  had  the  previous  12 
months  with  our  increasing  demands — you  see  at  that  time 
our  demand  was  for  about  50,000,  and  at  the  present  time 
our  demands  are  for  60,000  or  65,000 — we  would  have  been 
out. 

Q  That  is  tons  of  coal  per  month?  A  Tons  of  coal 
per  month.  We  would  have  stopped  operations  before  the 
winter  was  over. 

Q  And  it  is  to  guard  against  such  things  as  that  that 
requires  the  use  of  natural  gas,  is  that  correct?  A  That 
is  right,  it  was  this  condition  which  caused  us  to  make  an 
intensive  study  on  the  matter  and  make  recommendations 
to  the  Atomic  Energy  Commission  that  a  natural  gas  line 
be  brought  into  Oak  Ridge. 

MR.  DENSON:  I  have  no  further  questions,  sir. 

PRESIDING  EXAMINER:  Cross  examine. 

•  #  *  • 

62  Cross  Examination 

BY  MR.  LITTLE: 

Q  Mr.  Williams,  did  you  give  any  consideration  to  the 
fact  that  you  would  have  a  different  medium  of  trans¬ 
portation  on  natural  gas  from  the  mediums  of  transpor¬ 
tation  used  on  coal?  A  Yes,  we  did.  We  took  into  ac¬ 
count  a  large  number  of  factors.  I  might  mention  one  or 
two.  One  or  two  factors  were  the  fact  that  now  and  then 
we  have  an  interruption  to  the  coal  supply  due  to  a  strike, 
or  we  have  an  interruption,  we  might  have  an  interrup¬ 
tion  because  of  a  strike  on  the  railroad.  We  at  least 
assumed  that  once  we  laid  the  pipe  line  down  except  for 
minor  interruptions  it  would  be  practically  a  continuous 
supply  which  we  could  depend  on.  We  would  plan,  of 
course,  to  carry  as  a  reserve  and  as  a  further  safeguard, 
a  stock  pile  of  coal. 
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•  •  •  • 

63  Q  Do  you  contemplate  having  burning  facilities 
in  your  boilers,  the  fire  boxes  for  your  boilers,  that 

would  permit  coal  or  natural  gas  to  be  used  interchange¬ 
ably,  or  even  both  used  at  the  same  timet  A  We  con¬ 
template  that  we  would  have  provision  for  using  both 
natural  gas  and  coal  at  the  same  time,  or  interchangeably. 

Q  So  then  you  would  expect  to  continue  using  both 
character  of  fuels  in  the  future?  A  We  would  expect  to 
use  a  certain  amount  of  coal  during  the  regular  operation, 
say  possibly  5,000  tons  a  month  in  the  early  stages  of 
the  gas  use,  and  then  we  would  probably  switch  off  to 
using  coal  then  only  in  emergency  in  case  something  hap¬ 
pened  to  the  gas  line. 

64  Q  Of  course  you  would  use  coal  to  the  extent 
of  keeping  your  stockpile  fresh  and  usable  for  your 

requirements,  I  take  it?  A  Yes 

Q  And  if  natural  gas  is  introduced  in  such  fashion, 
then  you  would  have  two  sources  of  fuel  either  of  which 
could  be  used  in  the  exclusion  of  the  other,  and  both  could 
be  used  in  conjunction  with  each  other?  A  That  is  our 
plan. 

Q  And  of  course  you  would  have  different  means  of 
transportation,  vour  gas  naturally  would  be  through  trans¬ 
mission  pipeline,  your  coal  could  be  transported  by  rail 
or  truck  or  barge  as  occasion  might  demand,  or  as  the 
means  might  be  available?  A  That  is  right. 

Q  Do  you  feel  that  it  would  give  you  a  greater  assur¬ 
ance  of  continuity  of  operations  if  you  had  those  different 
fuels  with  those  different  means  of  transportation?  A 
We  do.  In  fact  we  feel  it  is  imperative  that  we  do  have 
an  alternate  supply  of  fuel. 

Q  Of  course  in  the  event  of  national  emergency,  it 
could  conceivably  be  true  that  one  means  of  fuel  supply 
could  be  destroyed,  either  permanently  or  temporarily 
without  necessarily  affecting  the  other,  so  you  would  have 
a  greater  degree  of  security  and  protection  in  any  such 
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dire  event  should  you  have  both  sources  of  fuel? 
65  A  We  believe  that,  yes. 

Q  Do  you  regard  that  as  a  matter  of  much  or 
little  importance?  A  We  regard  it  as  of  very  great 
importance  due  to  the  place  this  plant  has  in  the  pro¬ 
duction  of  material,  and  in  the  security  picture,  the  na¬ 
tional  security  picture. 

Q  Of  course  the  various  elements  of  advantage  and 
decided  advantage  of  this  program,  I  take  it,  have  been 
considered  by  your  Commission  ?  A  Yes. 

Q  And  your  Commission  has  taken  its  position  which 
you  are  now  stating  after  full  consideration  of  the  various 
elements  which  properly  should  be  considered  by  it  in 
arriving  at  a  decision?  A  Yes. 

•  •  •  • 

69  Q  So  as  I  understood  your  testimony  earlier, 
your  daily  requirements  for  K-25  expressed  in  gas 

would  be  a  minimum  of  40,000  Mcf,  an  average  of  54,300 
and  a  maxim-nm  of  60,000,  so  that  your  estimated  average 
of  54,300  probably  would  be  increased  then  by  approxi¬ 
mately  five  per  cent  under  your  improvement  program? 
A  Based  on  past  experience,  we  would  expect  that  to  be 
true. 

Q  On  your  K-25,  would  you  be  prepared  and  ready  to 
accept  delivery  of  gas  as  soon  as  the  facilities  could  be 
constructed  to  make  delivery  to  you?  A  Yes,  we  are 
waiting  on  the  pipeline,  so  to  speak. 

Q  And  the  necessary  things  that  you  would  need 

70  to  do  yourself  have  been  planned  for  so  that  you 
would  be  prepared  to  take  gas  as  soon  as  the  pipe¬ 
line  could  be  constructed  and  be  prepared  to  deliver  gas 
to  you?  A  That  is  right. 

Q  And  during  the  year  following  that,  you  would  ex¬ 
pect  this  five  per  cent  increased  use  probably  to  occur? 
A  Well,  it  would  occur  gradually.  There  wouldn’t  be 
any  sudden  jump.  It  would  occur  with  numerous  changes 
of  operating  conditions  over  a  period  of  a  year  or  two 
years. 
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Q  If  I  further  correctly  understood  your  testimony, 
if  your  present  facilities  of  K-25,  X-10  and  Y-12  were  all 
converted  to  gas,  then  your  minimum  demand  would  be 
approximately  60,000,  your  average  demand  approxi¬ 
mately  74,250,  and  your  maximum  approximately  was  it 
98,000?  A  What  I  actually  said  was  this:  I  said  that 
in  the  event  that  we  are  given  the  funds  to  construct  the 
addition  to  the  gaseous  diffusion  plant,  and  in  the  event 
the  TVA  can’t  furnish  us  the  power  for  the  operation  of 
this  plant,  then  our  demand  would  be  the  figures  that 
you  have  mentioned 

Q  Which  would  be  approximately  60,000  minimum, 
74,250  average,  and  80,000  maximum?  A  80,000,  yes. 

Q  That  does  not  include,  as  I  understand,  any  gas  for 
the  townsite  or  village?  A  No,  no  gas  for  the 
71  townsite,  the  electromagnetic  plant  or  the  labora¬ 
tory. 

Q  Then  if  I  understood  your  figures  correctly,  if  the 
entire  facilities  were  converted  to  gas,  including  not  only 
K-25  but  X-10  and  Y-12,  I  believe  you  said  your  minimum 
requirements  would  be  41,920  Mcf,  your  average  68,589, 
and  your  maximum  98,209,  is  that  correct?  A  That  is 
correct. 

Q  That  does  not  include  the  village,  then?  A  That 
includes  the  village,  but  does  not  include  the  extension 
of  the  gaseous  diffusion  plant. 

Q  I  am  not  certain  I  understood  you,  Mr.  Williams, 
if  you  please.  A  The  figure  you  just  gave  includes  the 
K-25,  the  electromagnetic  plant,  Y-12,  and  the  townsite, 
but  does  not  include  the  extension  which  is  now  planned 
to  the  gaseous  diffusion  plant. 

Q  It  does  not  include  any  addition,  then,  or  expansion 
of  K-25  ?  A  That  is  right. 

Q  I  see.  So  then  you  have  given  us  figures  of  what 
K-25  would  be  without  your  expansion  program,  and  also 
what  K-25  separately  would  be  under  the  expansion  pro¬ 
gram,  and  then  you  have  further  given  us  figures  of  what 
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K-25  would  be  without  the  expansion  program  and 

72  what  Y-12  and  X-10  and  the  townsite  would  be?  A 
That  is  right. 

Q  Mr.  Williams,  you  are  familiar  with  the  fifth  semi¬ 
annual  report  filed  by  the  Atomic  Energy  Commission 
recently  issued,  which  I  believe  presently  is  a  document 
printed  by  the  United  States  Government  Printing  Office, 
being  as  I  understand  your  fifth  semi-annual  report?  A 
Yes. 

Q  That  is  an  official  publication  of  your  Commission, 
the  Atomic  Energy  Commission?  A  That  is  a  publica¬ 
tion  we  make  to  Congress  every  six  months. 

MR.  LITTLE:  I  take  it,  if  Your  Honor  please,  that 
the  Commission  takes  judicial  notice  of  documents  printed 
by  the  United  States  Government  Printing  Office  in  the 
way  of  reports  from  governmental  agencies — at  this  time 
I  expressly  make  reference  to  the  fifth  semi-annual  report 
of  the  Atomic  Energy  Commission  so  that  judicial  notice 
of  it  may  be  taken.  For  the  convenience  of  others  who 
do  not  have  access  to  it,  I  would  be  glad,  if  there  is  no 
objection,  to  have  the  reporter  copy  into  the  record  a 
short  excerpt  of  less  than  a  page  from  that  which  might 
be  pertinent  as  a  part  of  the  stenographic  record. 

PRESIDING  EXAMINER:  Is  there  any  objection? 
If  not,  we  will  have  the  reporter  copy  the  portion  which 
you  have  marked. 

73  MR.  LITTLE:  Thank  you,  Your  Honor,  I  can 
give  that  to  the  stenographer  later. 

MR.  McGRATH:  What  page  is  that,  Mr.  Little? 

MR.  LITTLE:  I  had  reference  to  pages  18  and  19. 

•  •  •  • 

(The  excerpt  above-referred  to  from  page  18  of  the 
Fifth  Semi-Annual  Report  reads  as  follows) : 
“NATURAL  GAS  FOR  POWER: 

“The  K-25  steam  power  house  is  essential  to  the  main¬ 
tenance  of  full  production  of  uranium  235  by  the  gaseous 
diffusion  process.  At  present  it  operates  on  coal.  Be- 
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cause  of  the  great  importance  of  steady  production,  the 
Commission  decided  early  in  1948  to  provide  another 
source  of  fuel.  Natural  gas  was  chosen  for  several  rea¬ 
sons,  including  the  fact  that  it  uses  a  different  transporta¬ 
tion  medium  from  coal.  Successful  negotiations  were 
completed  with  a  gas  supplier  who  is  presently  arranging 
to  secure  the  necessary  allocation  from  the  Federal  Power 
Commission  and  also  to  secure  steel  for  a  gas  pipeline  to 
Oak  Eidge.  •  #  # 

74  “EESEAECH  ON  GASEOUS  DIFFUSION 

PROCESS 

“The  sum  total  of  improvements  that  have  been  effected 
in  the  gaseous  diffusion  plant  during  the  past  two  years, 
has  increased  the  production  yield  by  a  substantial  factor. 
Improvements  immediately  in  prospect  will  bring  further 
increase.  At  the  same  time,  a  reduction  of  15  per  cent 
in  operating  expenses  has  been  accomplished  during  a 
period  when  costs  of  both  labor  and  materials  were  stead¬ 
ily  increasing. 

“There  is  continuous  investigation  into  possible  im¬ 
provement  of  the  gaseous  diffusion  process.  Two  major 
design  studies  were  completed  in  1948 — one  for  an  addi¬ 
tion  to  K-25,  the  other  for  an  entirely  new  plant  of  greatly 
increased  efficiency. 

“ADDITION  TO  K-25 

“Now  definitely  projected  is  a  large  addition  to  the 
K-25  plant,  which  will  facilitate  the  stripping  of  U-235 
from  the  gaseous  feed.  Preliminary  design  studies  were 
completed  in  1948  by  Carbide  &  Carbon  Chemicals  Cor¬ 
poration,  and  an  arcitecht-engineer  contract  was  awarded 
in  December  1948,  to  Giffels  &  Valet,  Inc.  Construction 
is  expected  to  start  in  the  summer  of  1949,  and  the  plant 
should  be  in  operation  by  late  1951.  When  this  ad- 

75  dition  is  complete,  U  235  production  will  be  in¬ 
creased  considerably.”  •  •  • 

•  •  •  • 
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BY  MB.  McGRATH: 

Q  Mr.  Williams,  when  was  Oak  Kidge  first  put  into 
operation,  that  is  the  K-25  feature  of  it?  A  I  guess 
there  is  no  security  involved  here.  It  was  put  into  opera¬ 
tion  in  1945. 

•  •  *  • 

76  Q  And  one  of  the  reasons  for  locating  the  plant 
at  that  point  at  that  time  was  the  close  availability 

of  coal  as  a  fuel,  wasn’t  it?  A  I  am  not  sure  just  what 
the  reasons  were.  The  plant  was  located  there  I  think  in 
1943,  that  is  when  the  selection  was  made,  long  before  I 
had  anything  to  do  with  the  project.  I  would  have  thought 
it  took  into  consideration  a  supply  of  power  from  TVA 
and  a  supply  of  water  from  the  river. 

Q  I  believe  in  this  annual  report  that  Mr.  Little  re¬ 
ferred  to  some  reference  is  made  to  the  fact  that  you 
started  using  coal,  or  the  company  started  using  coal,  the 
Atomic  Energy  plant  started  using  coal  at  that  time  be¬ 
cause  it  was  the  fuel  most  readily  accessible  and  the  one 
that  could  be  best  relied  upon,  isn’t  that  true?  A  At 
that  time,  yes. 

Q  And  the  plant  has  been  operated  continuously  on 
coal  since  that  time?  A  Well,  except  on  some  occasions 
we  have  burned  some  oil. 

Q  What  was  the  reason  for  having  to  bum  oil?  A 
We  have  burned  oil  in  order  to  save  coal. 

77  Q  In  order  to  save  coal?  A  Yes,  and  we 
burned  oil  in  order  to  boost  the  steam  we  could 

get  out  of  the  plant  in  a  shorter  time.  You  can  get  steam 
faster  by  starting  off  with  oil  and  coal  together. 

Q  Do  you  have  oil  standby  there  at  the  present  time? 
A  We  have  very  little.  When  we  built  the  thermal  dif¬ 
fusion  plant,  it  was  built  in  this  area,  and  we  had  to  con¬ 
struct  a  few — I  think  12  or  13  oil  tanks  at  that  time.  We 
took  advantage  of  the  fact  that  we  had  those  tanks  there 
to  fill  them  with  oil  and  convert  one  boiler  to  oil  in  doing 
the  best  with  the  facilities  we  had,  and  we  still  have  one 


126 


boiler  that  can  burn  oil,  but  we  found  during  this  period 
that  I  am  talking  about  that  it  was  impossible  to  get  oil. 

Q  What  is  the  capacity  of  your  storage  for  oil?  A  I 
don’t  know  offhand.  We  have  13,  I  think  it  is  about  13 
tanks,  and  I  would  say  we  might  have  enough  oil  storage 
to  run  one  boiler  approximately  30  days. 

Q  And  what  percentage  of  your  total  daily  require¬ 
ment  would  that  represent?  A  Well,  it  would  represent 
exactly  what  I  said,  it  would  represent  one  boiler — 

Q  One  boiler  out  of  how  many?  A  Three. 

Q  Out  of  three?  A  Yes. 

Q  So  that  you  have  enough  oil  there  to  run  one 
78  boiler  for  30  days,  enough  oil  capacity?  A  Ap¬ 
proximately,  I  would  say.  I  haven’t  checked  those 
figures. 

Q  And  that  oil  as  standby,  if  it  were  available,  would 
serve  your  needs  for  the  three  plants  as  standby  if  you 
had  storage  capacity  to  put  the  oil  in?  A  Well,  if  we 
converted  our  boilers  to  oil,  yes,  but  we  looked  into  that 
in  this  study.  The  oil  costs  us,  the  oil  which  we  stored, 
cost  an  equivalent  of  $17  a  ton  for  coal. 

Q  In  other  words,  the  price  factor  is  something  that 
might  have  influenced  you  at  the  time  you  made  your 
study  because  of  the  cost  of  oil  at  that  time?  A  The 
price  factor,  and  the  fact  that  it  would  have  put  a  severe 
drain  on  the  industry  for  steel  to  build  tanks,  and  the 
fact  of  the  matter  we  had  no  space  to  build  in  that  par¬ 
ticular  location,  we  didn’t  have  sufficient  space,  and  it 
would  have  required  considerably  more  steel  for  the  tank 
cars  and  for  the  tanks  than  for  a  pipeline. 

Q  WTien  was  that  study  made?  A  This  was  made, 
it  started  in  1947,  and  it  was  presented  to  the  Commission 
in  the  spring  of  1948.  It  had  been  a  continuing  study. 

Q  You  haven’t  looked  into  the  condition  of  the  oil  sup¬ 
ply  since  that  time  to  see  whether  or  not  oil  is  much 
more  plentiful  than  it  was  in  those  days,  have  you? 
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•  •  •  • 

THE  WITNESS:  Well,  I  would  say  that  the  reason 
that  I  have  not  ordered  a  check  of  the  availability  of  oil 
since  the  principal  study  was  made  is  that  at  that  time 
we  considered  oil  we  in  fact  tried  to  get  deliveries  of  oil 
and  were  told  that  the  oil  could  not  be  furnished.  In  fact, 
there  was  an  executive  order  which  I  am  sure  you  are  all 
familiar  with  prohibiting  the  use  of  oil  in  new  facilities 
due  to  the  fact  that  oil  was  very  scarce  at  that  time,  and 
it  was  also  due  to  the  fact  that  we  are  spending  the  tax¬ 
payer’s  money,  and  we  shouldn’t  pay  $17  a  ton,  the  equiva¬ 
lent  of  $17  a  ton  for  oil  when  it  would  be  possible  to  get 
coal  or  natural  gas  at  a  much  cheaper  rate.  That  is  my 
explanation. 

PRESIDING  EXAMINER :  All  right. 

BY  MR.  McGRATH: 

Q  That  doesn’t  in  any  way  detract  from  your  answer 
that  you  haven’t  studied  the  present  availability  of 
81  oil  or  the  present  current  prices  of  oil?  A  My 
answer  is  still  the  same,  to  my  knowledge,  no. 

Q  This  gas  that  you  are  seeking  to  get  now,  the  first 
amount  of  gas  would  be  used  exclusively  in  connection 
with  the  operations  of  the  so-called  K-25.  Am  I  correct 
in  that  understanding?  A  Yes,  sir,  the  40,000  Mcf  and 
the  54,300,  and  the  60,000  is  exclusively  for  the  K-25  unit. 

Q  And  that  will  all  be  used  for  steam  generation?  A 
That  is  right. 

Q  You  say  that  that  is  necessary,  that  it  is  necessary 
to  keep  the  plant  in  continuous  operation  and  that  you 
have  never  been  shut  down  as  a  whole  except  for  short 
periods  of  time.  Did  I  understand  you  correctly?  A 
That  is  right. 

Q  How  long  were  these  so-called  short  periods  of  time 
that  you  were  shut  down?  A  That  I  decline  to  answer 
for  the  reasons  given.  I  have  answered  this  question  that 
it  was  necessary  due  to  the  nature  of  this  plant  to  keep  it 
in  continuous  operation.  I  don’t  think  it  would  be  in  the 
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boiler  that  can  burn  oil,  but  we  found  during  this  period 
that  I  am  talking  about  that  it  was  impossible  to  get  oil. 

Q  What  is  the  capacity  of  your  storage  for  oil?  A  I 
don’t  know  offhand.  We  have  13,  I  think  it  is  about  13 
tanks,  and  I  would  say  we  might  have  enough  oil  storage 
to  run  one  boiler  approximately  30  days. 

Q  And  what  percentage  of  your  total  daily  require¬ 
ment  would  that  represent?  A  Well,  it  would  represent 
exactly  what  I  said,  it  would  represent  one  boiler — 

Q  One  boiler  out  of  how  many?  A  Three. 

Q  Out  of  three?  A  Yes. 

Q  So  that  you  have  enough  oil  there  to  run  one 
78  boiler  for  30  days,  enough  oil  capacity?  A  Ap¬ 
proximately,  I  would  say.  I  haven’t  checked  those 
figures. 

Q  And  that  oil  as  standby,  if  it  were  available,  would 
serve  your  needs  for  the  three  plants  as  standby  if  you 
had  storage  capacity  to  put  the  oil  in?  A  Well,  if  we 
converted  our  boilers  to  oil,  yes,  but  we  looked  into  that 
in  this  study.  The  oil  costs  us,  the  oil  which  we  stored, 
cost  an  equivalent  of  $17  a  ton  for  coal. 

Q  In  other  w*ords,  the  price  factor  is  something  that 
might  have  influenced  you  at  the  time  you  made  your 
study  because  of  the  cost  of  oil  at  that  time?  A  The 
price  factor,  and  the  fact  that  it  would  have  put  a  severe 
drain  on  the  industry  for  steel  to  build  tanks,  and  the 
fact  of  the  matter  vre  had  no  space  to  build  in  that  par¬ 
ticular  location,  w^e  didn’t  have  sufficient  space,  and  it 
would  have  required  considerably  more  steel  for  the  tank 
cars  and  for  the  tanks  than  for  a  pipeline. 

Q  When  was  that  study  made?  A  This  was  made, 
it  started  in  1947,  and  it  was  presented  to  the  Commission 
in  the  spring  of  1948.  It  had  been  a  continuing  study. 

Q  You  haven’t  looked  into  the  condition  of  the  oil  sup¬ 
ply  since  that  time  to  see  whether  or  not  oil  is  much 
more  plentiful  than  it  was  in  those  days,  have  you? 
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•  •  •  • 

THE  WITNESS:  Well,  I  would  say  that  the  reason 
that  I  have  not  ordered  a  check  of  the  availability  of  oil 
since  the  principal  study  was  made  is  that  at  that  time 
we  considered  oil  we  in  fact  tried  to  get  deliveries  of  oil 
and  were  told  that  the  oil  could  not  be  furnished.  In  fact, 
there  was  an  executive  order  which  I  am  sure  you  are  all 
familiar  with  prohibiting  the  use  of  oil  in  new  facilities 
due  to  the  fact  that  oil  was  very  scarce  at  that  time,  and 
it  was  also  due  to  the  fact  that  we  are  spending  the  tax¬ 
payer’s  money,  and  we  shouldn’t  pay  $17  a  ton,  the  equiva¬ 
lent  of  $17  a  ton  for  oil  when  it  would  be  possible  to  get 
coal  or  natural  gas  at  a  much  cheaper  rate.  That  is  my 
explanation. 

PRESIDING  EXAMINER :  All  right. 

BY  MR.  McGRATH: 

Q  That  doesn’t  in  any  way  detract  from  your  answer 
that  you  haven’t  studied  the  present  availability  of 
81  oil  or  the  present  current  prices  of  oil?  A  My 
answer  is  still  the  same,  to  my  knowledge,  no. 

Q  This  gas  that  you  are  seeking  to  get  now,  the  first 
amount  of  gas  would  be  used  exclusively  in  connection 
with  the  operations  of  the  so-called  K-25.  Am  I  correct 
in  that  understanding?  A  Yes,  sir,  the  40,000  Mcf  and 
the  54,300,  and  the  60,000  is  exclusively  for  the  K-25  unit. 

Q  And  that  will  all  be  used  for  steam  generation?  A 
That  is  right. 

Q  You  say  that  that  is  necessary,  that  it  is  necessary 
to  keep  the  plant  in  continuous  operation  and  that  you 
have  never  been  shut  down  as  a  whole  except  for  short 
periods  of  time.  Did  I  understand  you  correctly?  A 
That  is  right. 

Q  How  long  were  these  so-called  short  periods  of  time 
that  you  were  shut  down?  A  That  I  decline  to  answer 
for  the  reasons  given.  I  have  answered  this  question  that 
it  was  necessary  due  to  the  nature  of  this  plant  to  keep  it 
in  continuous  operation.  I  don’t  think  it  would  be  in  the 


128 


best  interests  of  our  security  to  state  within  what  limits, 
but  I  can  assure  you  that  we  must  keep  it  essentially  in 
continuous  operation. 

Q  These  barriers  through  which  this  gaseous  material 
passes  for  the  purification  of  U-235  have  got  to  be 

82  changed  from  time  to  time,  do  they  not?  A  I  will 
have  to  decline  to  answ'er  any  questions  on  that. 

Q  You  would  think,  would  you  not,  Mr.  Williams,  that 
if  you  reported  such  condition  as  that  in  the  annual  re¬ 
port  that  it  could  hardly  be  characterized  as  secret  infor¬ 
mation,  or  would  you?  A  Well,  if  you  can  read  where 
we  have  already  stated  it,  maybe  it  won’t  even  be  neces¬ 
sary'  for  me  to  answer  it,  or  I  might  amplify  on  it. 

Q  Well,  are  you  familiar  with  this  report?  A  Yes, 
sir. 

Q  Does  it  not  say  in  that  report,  without  my  looking 
for  it,  that  you  are  making  improvements  on  these  bar¬ 
riers  from  time  to  time,  perfecting  the  manner  in  which 
they  are  constructed  and  the  material  used,  and  that  there 
are  replacements  going  on  and  will  be  replacements  to 
improve  the  service?  A  It  is  possible  we  do  say  that. 

Q  That  is  a  fact,  isn’t  it?  A  I  don’t  know,  I  would 
have  to  read  it. 

Q  It  is  a  fact  that  you  are  doing  that,  isn’t  it  true? 
A  We  are  improving  the  operation  of  the  plant,  yes, 
sir. 

83  Q  Is  it  not  also  a  fact  that  the  plant  or  portions 
of  it  must  be  shut  down  while  those  replacements 

are  being  made?  A  I  decline,  Your  Honor,  to  get  into 
the  discussion  of  the  minute  details  of  the  operation  of 
this  plant  because  I  don’t  think  it  is  necessary  to  reveal 
this  information.  I  think  it  would  do — with  the  direction 
the  questioning  is  taking  it  would  probably  get  into  terri¬ 
tory  that  w'ould  be  detrimental  to  our  best  interests. 

MR.  McGRATH:  Mr.  Examiner,  I  don’t  think  the  wit¬ 
ness  controls  that  situation.  I  believe  that  is  up  to  the 
Examiner,  and  of  course  when  a  cross  examiner  who 
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may  be  adverse  to  the  interests  of  the  witness  wants  to 
get  some  information  he  can  always  hide  behind  this  so- 
called  secrecy  matter,  and  if  we  are  going  to  have  that 
sort  of  thing,  let  us  have  a  secret  session.  We  have  had 
them  here  before.  This  is  a  very  important  matter  to  us, 
a  very  important  matter  to  the  country.  This  witness  has 
volunteered  the  information  without  any  question  from  me 
that  they  have  at  times  had  to  shut  down  that  plant,  and 
then  he  comes  back  and  says  we  have  to  have  continuous 
operation  of  the  plant.  That  goes  to  the  very  nub  of  this 
thing,  and  I  think  we  ought  to  have  that  information. 

MR.  DENSON:  May  it  please  the  Court,  if  Mr.  Mc¬ 
Grath  wants  to  get  cleared  for  access  to  restricted  data 
and  wants  to  get  everybody  else  cleared,  we  have 
S4  no  objection  to  revealing  it  to  him  after  he  has  been 
cleared,  but  until  that  time  I  would  like  to  point 
out  to  Your  Honor  that  Mr.  Williams  is  thoroughly  fa¬ 
miliar  with  what  constitutes  restricted  data  under  the 
Atomic  Energy  Act  of  1946,  and  I  think  you  can  certainly 
rely  on  his  judgment  as  to  whether  or  not  it  would  call 
for  revealing  matters  which  is  forbidden  by  law  to  be 
revealed  to  persons  who  have  been  properly  cleared  after 
thorough  examination  into  character,  association  and  loy¬ 
alty,  and  until  they  have  such  clear  answer  they  have  no 
right  to  have  access  to  that  data. 

•  •  •  • 

S9  MR.  FLANINGAM:  Mr.  Williams,  I  haven’t  un¬ 
derstood  you  to  testify  that  this  plant  has  ever  been 
shut  down  in  its  entirety,  and  the  line  of  questions  and 
answers  and  comments  suggested  that,  and  I  wonder  if 
you  could  make  that  clear  on  the  record,  or  if  you  can 
answer  that? 

THE  WITNESS:  Well,  I  hesitate  to  get  into  this  busi¬ 
ness.  I  am  responsible  for  what  I  say,  and  it  is  altogether 
possible  that  in  my  desire  to  make  it  very  clear  to  you 
gentlemen — and  I  do  have  a  desire  to  do  that,  I  want  to 
make  it  clear — I  may  overstep. 
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Now,  it  is  not  a  question  that  I  don’t  know.  I  have 
charge  of  the  construction  by  the  Corps  of  Engineers  of 
this  plant.  I  have  told  this  group  that  the  plant  could  not 
be  shut  down,  that  it  had  to  be  kept  in  essentially 

90  continuous  operation. 

I  think  that  anyone  here  can  see  that  in  an  elec¬ 
trically  operated  plant,  and  in  a  section  like  Tennessee 
where  you  have  thunder  storms  and  where  you  have  such 
minor  interruptions,  you  are  bound  to  have  such  things, 
but  I  think  that  you  have  had  enough  experience  in  the 
towns  and  in  your  own  homes  when  the  lights  go  off  to 
know  that  these  interruptions  are  temporary,  and  of  very 
short  duration. 

I  can  answer  that. 

I  cannot  go  into  the  details  of  how  long  certain  sections 
of  this  plant  have  been  shut  down.  I  have  told  this  group 
that  it  is  necessary  that  this  plant  be  kept  in  essentially 

continuous  operation. 

•  •  •  • 

91  Q  Mr.  Williams,  why  the  fluctuation  in  demand 
from  a  minimum  of  40  to  a  maximum  of  60  million 

cubic  feet  a  day?  Isn’t  your  requirement  more  or  less 
constant,  if  you  are  keeping  this  plant  in  continuous  oper¬ 
ation?  A  No.  Now,  you  are  talking  about  the  require¬ 
ments  for  the  steam  plant  now? 

Q  Yes,  sir.  A  The  requirements  for  the  plant  are 
essentially  continuous,  and  on  a  fairly  constant  level,  but 
we  purchase  considerable  power  from  the  TVA,  and  in 
periods  when  they  are  short  of  power,  it  is  necessary 

92  to  operate  all  of  our  boilers,  and  at  no  time  do  we 
operate,  if  we  can  help  it  at  all,  less  than  two. 

Q  I  understand. 

Now,  this  additional  power  that  you  expect  to  get  from 
TVA  will  be  generated  in  a  coal  fired  steam  plant,  electric 
generating  plant,  will  it  not?  A  It  will  be  furnished 
from  both  the  hydroelectric  and  the  coal  plants,  I  would 


assume. 
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Q  Now,  this  additional  supply  of  gas  that  you  may 
require  is  dependent  upon  the  failure  of  TVA  to  get 
money  enough  from  Congress  sufficient  to  build  a  plant 
at  Johnson  City,  I  believe  you  said.  A  I  think  it  is  at 
Johnsonville. 

Q  Johnsonville?  A  Yes. 

Q  I  understood  you  correctly  in  that  statement,  did  I 
not?  A  Yes,  sir. 

Q  Now,  the  plant  that  they  propose  to  build  at  John¬ 
sonville  will  be  a  coal  fired  steam  plant,  will  it  not?  A  I 
assume  that  it  will. 

Q  You  don’t  know  that  to  be  a  fact?  A  I  don’t 
know  it  to  be  a  fact. 

Q  So,  so  far  as  that  source  of  supply  is  concerned, 
you  would  be  in  the  same  relative  position  that  you 
93  are  in  now  with  coal  down  there?  A  So  far  as 
that  segment  is  concerned,  yes. 

Q  Now,  your  desire  for  natural  gas  first  occurred  when 
you  began  to  have  difficulty  in  getting  coal  in  1946,  is 
that  correct?  A  Yes,  that  is  when  we  first  had  time  to 
start  planning  these  things.  We  were  pretty  well  tied 
up  with  construction,  and  other  matters,  until  that  time, 
and  it  was  brought  forceably  to  our  attention  due  to  our 
inability  to  get  the  deliveries  of  coal  we  wanted. 

Q  That  is  to  maintain  your  stock  piles  in  the  quanti¬ 
ties  which  you  would  like  to  have?  A  Yes,  and  to  keep 
the  plant  in  operation  without  using  our  stock  pile,  emer¬ 
gency  stock  pile. 

Q  Do  you  have  information  as  to  the  maximum  day’s 
supply  of  coal  that  you  have  had  down  there  at  any 
time?  A  No,  we  have  had  recently  I  think  as  much  as 
200,000  tons  of  coal. 

Q  And  that  would  represent  how  many  day’s  supply? 
A  Well,  at  16,000  tons  a  week,  that  would  be  approxi¬ 
mately  14  weeks,  I  guess.  I  don’t  know  if  my  arithmetic 
is  right. 

Q  Well,  it  can  be  checked.  That  is  about  the  maximum 
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that  you  have  had?  A  Well,  that  is  about  the 

94  maximum  we  have  storage  space  for  and  can  con¬ 
veniently  use. 

Q  You  have,  however,  a  great  many  acres  where  you 
could  pile  coal  if  you  wanted?  A  We  have  a  lot  of 
territory. 

Q  And  the  same  territory  would  be  available  for  the 
placement  of  oil  storage  tanks,  is  that  correct?  A  Yes, 
we  could  place  them  at  a  cost. 

Q  By  the  way,  did  you  investigate  the  cost  of  installing 
gas  storage  tanks  as  well  as  the  cost  of  obtaining  oil,  oil 
storage  tanks,  I  should  say?  A  Yes,  we  did  look  into 
the  quantity  of  steel  that  would  be  required. 

Q  But  you  didn’t  get  any  prices  based  upon  capacity 
factors,  so  much  per  barrel  of  oil  stored?  You  didn’t 
go  that  far?  A  I  don’t  recall  just  how  much  detail  we 
went  into.  I  know  we  did  study,  we  went  into  the  num¬ 
ber  of  cars  we  would  need  to  deliver  the  oil,  giving  around 
ten  days — I  don’t  remember  the  number — and  the  number 
of  tons  of  steel  it  would  take  to  build  the  oil  tanks. 

Q  Now,  when  you  speak  about  getting  a  supply  of  oil, 
were  you  thinking  about  getting  it  for  continuous  opera¬ 
tion,  or  for  stand-by  when  you  did  not  have  coal?  A  We 
were  hoping  to  get  it — we  were  originally  planning  on 
this:  We  were  hoping  to  get  that  as  a  stand-by 

95  until  we  could  get  something  more  substantial. 

•  •  •  • 

394  BY  MR.  McGRATH: 

Q  Mr.  Williams,  having  read  your  direct  testi¬ 
mony,  I  mean  after  I  read  it,  and  undertaking  to  analyze  it, 
I  understand  that  your  primary  purpose  is  to  be  assured  as 
nearly  as  possible  of  a  supply  of  fuel  that  will  enable  the 
Commission  to  keep  this  K-25  operation  in  continuous  pro¬ 
duction?  A  That  is  right. 

Q  And  if  you  felt  that  you  had  as  equally  good  assur¬ 
ance  of  a  coal  supply  for  that  purpose  as  you  had  of  a 
gas  supply,  you  wouldn’t  feel  the  necessity,  then,  of  in- 
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stalling  gas,  would  you?  A  If  we  had  felt  that  we  had 
that  assurance,  we  would  never  have  taken  up  this  problem. 

Q  Your  doubt  as  to  reliability  of  coal  as  a  sole  supply 
of  fuel  for  K-25  grew  out  of  your  experiences  in  the  late 
summer  and  fall  of  1946,  I  think  you  said  starting 

395  in  August?  A  August  1946  to  August  1947  is  the 
period  which  I  discussed  specifically. 

Q  When  did  your  negotiations  with  East  Tennessee 
commence  for  gas?  A  Oh,  I  don’t  have  the  exact  date. 
I  think  the  contract  was  signed  in  June  of  last  year — yes, 
June  of  last  year. 

Q  Negotiations  had  been  going  on  for  some  little  time 
prior  to  that,  hadn’t  they?  A  They  had  been  going  on. 
We  had  the  discussions  with  them  and  discussed  the  con¬ 
tract  and  gone  over  many  of  the  problems  with  them  before 
that  time. 

Q  Well,  as  a  matter  of  fact,  before  the  first  of  the 
year  1948  you  had  discussed  it  with  them,  had  you  not? 
I  call  your  attention  to  the  fact  that  they  organized  the 
Trans-Tennessee  pipeline.  Were  you  familiar  with  that 
discussion  that  revolved  around  who  was  to  sell  the  gas 
to  you?  A  I  am  not  too  familiar  with  that.  There  were 
three  companies,  as  I  recall,  at  the  beginning,  and  I  don’t 
know  the  details  enough  to  discuss  that.  There  was  some 
discussion,  most  of  it  carried  on  on  the  Oak  Ridge  by  our 
group  down  there. 

Q  Well,  the  record  in  this  case  indicates  that  the 
Trans-Tennessee  Corporation  was  organized  on 

396  October  23,  1947.  It  was  organized  for  the  purpose 
of  serving  Oak  Ridge,  as  the  testimony  indicates,  so 

the  Commission  or  representatives  must  have  been  nego¬ 
tiated  wdth  the  East  Tennessee  crowd  before  that  time. 
A  I  would  assume  that  they  did.  I  recall  that  name. 

Q  Your  difficulty  as  it  first  arose  was  the  difficulty  in 
keeping  what  you  considered  to  be  an  adequate  stock  pile 
of  coal,  is  that  true?  A  Our  difficulty  was  the  concern 
which  we  had  that  we  wouldn’t  have  enough  coal  to  oper- 
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ate,  that  we  would  have  used  up  our  stockpile  and  all  that 
we  could  get  delivered  also. 

Q  Well,  that  was  due  principally,  or  was  it  due  solely 
to  the  car  shortage  that  existed  at  that  time?  A  Well, 
at  one  time  it  was  due  to  the  fact  that  we  couldn’t  get 
the  coal.  Then  we  were  given  a  wider  range  in  which  to 
purchase  coal,  and  then  it  was  due  to  the  fact  we  couldn’t 
get  the  cars  to  deliver  it. 

Q  There  are  a  great  many  mines  right  in  the  area  of 
Oak  Ridge,  are  there  not,  coal  mines  ?  A  I  am  not  familiar 
with  how  many  mines  there  are.  I  have  seen  quite  a 
bit  of  coal  being  hauled  by  trucks,  and  I  know  that  there 
is  coal  in  that  region.  How  many  mines,  I  am  not  familiar 
with. 

Q  When  you  say  you  were  not  able  to  buy  coal,  are  you 
basing  that  on  some  experience  you  had  in  making 
397  an  attempt,  or  are  you  relating  something  that  your 
subordinates  reported?  A  I  am  relating  the  ex¬ 
perience  of  the  reports  from  the  people  directly  connected, 
directly  operating  the  K-25  plant,  and  my  subordinates  on 
their  job.  I  personally  didn’t  go  out  and  try  to  buy  the 
coal,  because  we  had  people  there,  purchasing  agents  to 
do  that. 

Q  When  you  say  people  operating  the  plant,  you  are 
referring  to  Carbide  &  Carbon  Chemical  Corporation?  A 
Yes,  and  the  representatives  of  the  Manhattan  District, 
and  the  Commission.  They  worked  together  on  those 
things. 

Q  Well,  normally,  coal  is  purchased  for  the  plant  by 
the  purchasing  agents  of  the  Carbide  &  Carbon  Chemical 
Company,  is  it  not?  A  Yes. 

Q  So  they  would  have  been  the  people  who  were  trying 
to  get  the  coal,  and  if  they  had  difficulty,  then  the  repre¬ 
sentatives  of  the  Commission  stepped  in  to  assist  them, 
is  that  correct?  A  We  worked  with  them. 

Q  At  that  time  were  you  limited  in  your  purchase  by 
some  obligation  to  get  coal  under  bids,  or  could  you  go 
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into  the  open  market  and  buy  it?  A  No,  we  didn’t 

398  consider  that  an  emergency  condition.  We  actually, 
in  order  to  build  up  the  stockpile  at  all,  paid  a 

premium  of  $1  per  ton  to  get  the  coal. 

Q  Well,  you  yourself  don’t  know  whether  the  difficulty 
arose  principally  out  of  car  shortage  or  out  of  lack  of  coal 
at  the  mines?  A  I  know  that  the  difficulty  as  reported 
to  me — and  I  have  no  reason  to  doubt  the  reports — arose 
out  of  both.  In  1946  there  was  a  time  there  before  August, 
I  believe — and  I  don’t  recall  the  exact  date,  you  may 
recall  them — when  there  was  a  strike  in  the  steel  mills. 
Up  until  that  time  we  had  been  unable  to  get  very  much 
coal  at  all.  We  had  at  some  occasions  dropped  below  the 
40,000  tons.  When  there  was  a  strike  in  the  steel  mills, 
we  managed  to  take  over  some  of  the  shipments  that  had 
been  destined  for  the  steel  mills — that  is  we  got  it  from 
the  companies,  and  helped  to  build  up  our  stockpile  in 
that  way.  It  was  just  immediately  after,  that  there  was 
a  strike  by  the  coal  miners,  and  then  we  lost  some  ground. 
But  generally  speaking,  it  was  a  combination  of  both  cars 
and  the  fact  that  we  couldn’t  get  the  coal.  The  coal  was 
allocated  to  other  people. 

We  finally  were  permitted  to  go  outside  of  the  original 
limits  of  our  purchase  area  and  when  that  permission  was 
given,  then  the  difficulty  lay  principally  on  the  shortage 
of  cars. 

Q  Well,  of  course  you  are  not  able  to  tell  us,  and 

399  I  don’t  expect  you  to  tell  us  what  these  dates  were 
of  the  coal  strike  and  the  steel  strike,  and  so  forth, 

but  your  trouble  started  in  August  1947?  A  Well,  there 
was  the  period  of  our  greatest  difficult. 

PRESIDING  EXAMINER:  Just  a  moment,  was  that 
1947  or  1946? 

THE  WITNESS :  1946. 

MR.  McGRATH :  Pardon  me,  1946.  That  is  the 
trouble  with  counsel  testifying,  the  witness  is  alwavs  sure 
to  say  yes  when  he  means  no,  or  something  else. 
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BY  MR.  McGRATH : 

Q  You  mentioned  something  about  the  car  shortage 
being  relieved  by  a  dimunition  in  the  amount  of  coal  that 
was  being  exported.  Do  you  recall  your  testimony  on 
that?  A  I  said  that  I  presumed  that,  I  said  I  wasn’t 
sure  about  it? 

Q  You  wouldn’t  know?  A  I  said  that  the  shortage 
was  alleviated  by  an  order,  I  believe,  from  John  R. 
Steelman  returning  cars  to  the  Southern  operators  rather 
than  to  the  northern  operators. 

Q  During  this  period  of  time,  commencing  with  August 
1,  1946,  and  through  that  winter  period  and  sometime 
afterwards,  the  whole  country  was  suffering  from  shortage 
of  steel  and  shortage  of  cars,  wouldn’t  that  be  the 

400  fact?  You  weren’t  the  only  one  having  difficulty? 
A  No,  that  is  what  concerns  us,  and  we  will  prob¬ 
ably  get  the  same  condition  again  -when  an  emergency 
arises. 

Q  What  do  you  mean  by  an  emergency,  getting  into 
another  war?  A  Possibly  that,  I  don’t  know.  Anything 
that  would  require  considerable  coal. 

Q  You  told  us  I  think  on  Wednesday  that  your  largest 
stockpile  represented  approximately  100  days’  supply,  do 
I  understand  that  to  be  correct,  that  was  the  maximum 
that  you  attained?  A  As  I  recall,  I  said  that  it  would 
be  about  14  vreeks,  as  I  recall.  I  asked  someone  to 
check  it.  It  is  16,200,  which  I  believe  would  be  closer  to 
12  weeks,  which  would  be  16  times  12 — 20,000  tons. 

Q  Well,  with  200,000  tons  now  you  are  not  consuming 
more  than  an  average  of  60,000  tons  a  month,  isn’t  that 
about  right?  A  Well,  we  run  as  high  as  64,000. 

Q  I  am  talking  about  an  average.  A  Yes. 

Q  That  would  be  2000  tons  a  day,  a  30-dav  month? 
A  Roughly,  that  is  right. 

Q  So  if  you  had  200,000  tons  on  hand,  that 

401  would  be  roughly  100  days’  supply,  wouldn’t  it?  A 
Roughly. 
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Q  What  was  the  smallest,  how  low  did  your 
stockpile  get,  how  many  days’  supply  did  you  have  at  the 
mine?  A  As  I  recall,  we  got  down  to  about  90  days,  or 
92  days,  or  something  like  that  before  we  could  build  up 
a  stockpile  at  all. 

Q  You  have  the  equivalent  of  a  30-day  supply  of  oil 
which  can  be  used  in  only  one  boiler?  A  Beg  pardon, 
that  wasn’t  days,  that  was  tons,  92,000  tons.  W"e  came 
down  from  200,000  tons  to  about  92,000  tons. 

Q  Oh,  I  see.  So  that  would  be  about  45  or  46  days’ 
supply  at  that  rate?  A  It  would  be  about  six  weeks, 
yes. 

Q  I  guess  we  lost  tract  of  that  other  question.  I  asked 
you  if  I  was  right  in  understanding  that  you  have  an  oil 
supply  or  the  equivalent  storage  for  an  oil  supply  of 
about  30  days  for  one  of  your  boilers,  is  that  right?  A 
Yes,  we  took  advantage  of  some  tanks  that  had  been  in¬ 
stalled  for  a  special  project,  and  have  taken  a  calculated 
risk  and  filled  those  up  to  the  point  where  we  have  a  supply 
of  oil  that  would  run  one  boiler  I  think  about  27  days,  to 
be  exact  I  would  have  to  check. 

Q  And  that  boiler  is  designed  solely  for  use  of  oil? 

A  No. 

402  Q  Oh,  it  isn’t.  A  No,  it  burns  both  oil  and  coal. 

Q  And  it  may  burn  in  combination?  A  It 
could,  yes. 

Q  When  you  tried  to  get  additional  oil  at  that  time, 
I  mean  along  during  the  period  of  your  difficulties,  you 
had  some  trouble  in  getting  oil,  isn’t  that  correct?  A 
Yes,  we  couldn’t  get  oil. 

Q  And  when  was  that,  can  you  fix  the  time?  A  As  I 
recall,  it  was  in  the  same  period,  the  same  time  we  were 
trying  to  get  the  coal  in  1946. 

Q  The  fall  of  1946?  A  About  that  time.  I  don’t  have 
the  exact  date  on  it. 

Q  Then  you  say  you  commenced  a  study  to  determine 
the  desirability  of  establishing  oil  storage  for  standby  pur¬ 
poses,  is  that  correct?  A  I  said  we  took  that  into  con- 
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sideration,  I  mean  that  we  considered  an  alternate  source 
of  fuel,  and  also  considered  as  an  emergency  while  we 
were  in  the  emergency  in  1946  and  1947,  the  possibility  of 
getting  delivery  of  oil  enough  to  assure  us  that  we  wouldn’t 
run  out  of  fuel,  but  we  didn’t  seriously  consider  the  oil  as 
an  alternate,  because  of  the  hazard  involved,  because  of 
the  excess  cost,  and  a  number  of  items. 

Q  When  you  say  the  hazard —  A  And  the  shortage 
of  oil  also. 

403  Q  All  this  study  or  consideration  of  the  oil  sub¬ 
ject  all  took  place  in  the  fall  of  1946,  is  that  right? 

A  Well,  it  was  done  in  conjunction  with  the  study  for 
the  gas  line,  and  so  on.  We  put  the  two  together.  I 
couldn’t  break  down  when  we  were  studying  one  or  the 
other.  We  were  studying  the  two  together. 

Q  We  are  speaking  of  this  thing  as  a  study.  What  you 
really  mean  to  say  is  that  you  were  attempting  to  deter¬ 
mine  what  you  could  do  about  getting  oil  at  that  time 
rather  than  making  a  study  of  what  would  be  required  in 
the  way  of  tanks  and  sidings  and  tire  walls  for  protection 
and  that  sort  of  thing  if  you  were  to  establish  it  as 
standby  to  be  kept  there  permanently  for  that  purpose, 
isn’t  that  correct?  A  We  actually  made  an  engineering 
study  of  the  amount  of  steel,  the  dikes,  the  cost  of  excava¬ 
tion,  and  so  on  at  that  time,  a  rough  engineering  study, 
and  the  cost  was  quite  high.  I  don’t  recall  the  exact 
cost.  I  could  recall  that  the  estimate  was  that  with  a 
two-week  turn  around  it  would  take  in  the  neighborhood 
of  700  cars. 

Q  To  supply  how  much  oil?  A  To  supply  the  oil  for 
the  total  consumption. 

Q  That  is  for  continuous  operation  solely  on  oil?  A 
Yes,  in  case  we  ran  out  of  coal. 

Q  There  was  a  question  of  shortage  of  tank  cars  in¬ 
volved  in  that,  or  merely  the  shortage  of  oil?  A 

404  Yes,  there  was  a  shortage  of  both,  but  we  didn’t 
get  into  the  trouble  with  the  tank  cars  because  we 
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couldn’t  get  the  oil  in  the  first  place.  We  contacted  oil 
companies,  and  they  said  they  were  completely  obligated. 

Q  Well,  that  was  the  time  that  all  we  people  that  bum 
oil  as  a  fuel  were  worrying  about  our  supply  for  that 
winter,  I  think,  I  mean  the  country,  at  least  the  eastern 
part  of  the  country  was  in  the  same  position?  A  It  was 
general,  there  is  no  doubt  about  that. 

Q  Notwithstanding  the  condition  that  afflicted  the  com¬ 
pany  in  the  way  of  shortages,  you  did  come  through  and 
were  able  to  operate  the  plant  without  cessation  of  pro¬ 
duction.  That  is  also  true,  isn’t  it?  A  Yes,  we  kept 
the  plant  running. 

Q  At  the  present  time  there  is  plenty  of  coal  available 
for  your  purposes,  is  there  not?  A  We  are  having  no 
trouble  at  the  present  time. 

Q  Isn’t  it  a  fact  that  your  total  coal  supply  now  comes 
from  one  mine,  do  you  know  whether  or  not  that  is  correct? 
A  I  believe  it  comes  from  two  mines  now. 

Q  Do  you  know  what  mines  they  are?  A  I  may  have 
it  here.  I  don’t  believe  I  have  it.  I  do  have  a  list  of  the 
oil  companies  we  contacted. 

Q  Are  you  talking  about  oil  companies  now? 
405  A  Yes,  you  asked — 

Q  I  haven’t  asked  you  about  that,  I  am  asking 
you  another  question  entirely  now.  You  can’t  tell  us 
what  the  names  of  these  two  coal  mines  are?  A  No,  we 
have  just  recently — we  did  have  I  think  it  was  the  Indian 
Creek  Coal  Company,  or  some  such  name,  supply  our 
coal,  and  then  under  competitive  bids  they  were  dropped 
out  in  favor  of  two  other  companies. 

Q  The  Rosedale  Company?  A  I  don’t  know.  These 
are  matters  that  are  handled  at  Oak  Ridge  entirely. 

Q  In  view  of  the  present-day  situation,  just  what  is 
your  apprehension  for  the  future  based  on?  A  Our  ap¬ 
prehension  for  the  future  is  based  on  the  trouble  we  had 
in  1946  and  1947,  our  past  experience,  and  due  to  the  fact 
that  if  conditions  hadn’t  changed  when  they  did  with  our 
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increasing  demand  for  coal,  we  would  have  had  to  close 
down  our  boilers  before  the  winter  was  over  in  1947-48. 

Q  We  have  been  into  that  now,  just  try  to  listen  to 
the  questions  and  we  wTill  keep  the  story  clear.  I  am 
not  admonishing  you,  but  the  fact  is  I  am  trying  to  find 
out  just  what  your  worries  for  the  future  are  based  on, 
and  you  say  you  fear  a  possible  repetition  of  your  experi¬ 
ence  in  1947.  Is  that  a  fair  statement  of  it?  A  No,  I 
say  based  on  our  experience  in  the  past,  we  fear 

406  not  only  a  repetition  but  we  fear  that  in  the  future 
conditions  might  be  such  that  we  wouldn’t  be  as 

lucky  as  we  w'ere  in  1946-47. 

Q  What  is  that  fear  based  on,  something  tangible?  A 
Well,  it  is  based  on  the  fact  that  if  we  hadn’t  gotten  a  lot 
of  breaks  in  the  latter  part  of  1947  in  getting  coal,  we 
would  have  had  the  plant  completely  closed  down  in  the 
spring  of  1948. 

Q  At  that  time  there  were  a  great  many  plants  closed 
down  sporadically  and  intermittently  because  of  an  in¬ 
sufficiency  of  natural  gas,  too,  were  there  not?  Did  you 
find  that  out  during  the  course  of  your  studies  A  No, 
we  didn’t  find  that  there  were  any  plants  closed  down  in 
a  region  where  there  was  plenty  of  gas. 

Q  No,  indeed,  but  there  w*ere  plenty  closed  dowm  in 
regions  where  there  wasn’t  plenty  of  gas  and  where  they 
had  it  for  50  years.  You  knew  that  to  be  a  fact  around 
the  Appalachian  area,  Pittsburgh,  Cleveland,  Akron  and 
up  to  Detroit?  A  There  may  have  been  a  shortage  of 
gas,  but  I  don’t  know. 

Q  You  don’t  know  about  that?  A  We  investigated 
the  gas.  We  checked  to  see  if  there  would  be  a  supply, 
and  had  every  reason  to  believe  in  the  investigation  that 
there  would  be  a  firm  supply. 

407  Q  Now:,  Mr.  Williams,  can  you  tell  us  what  your 
coal  stockpile  is  up  to  date  expressed  in  days?  A 

Well,  it  is  probably  somewhere  around  190,000  tons,  I 
can’t  tell  you  exactly,  but  at  the  present  time  we  are  hav¬ 
ing  no  trouble,  so  that  is  with  the  stockpile  we  try  to  carry. 
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Q  You  could  have  more  if  you  wanted  it?  A  We 
could  if  we  wanted  to  go  to  considerable  expense  to  store  it. 

Q  Well,  now,  you  don’t  build  sheds  for  it  or  anything 
like  that,  do  you?  A  No. 

Q  You  store  it  right  on  the  ground?  A  Oh,  yes. 

Q  And  the  extra  expense  might  be  what,  building  a 
little  road  to  another  site?  A  Well,  it  would  be  the 
expense  of  hauling  it  out,  dumping  it,  and  then  picking  it 
up  again  and  getting  it  back  over  to  the  machinery  that 
takes  it  into  the  boilers. 

Q  At  any  rate,  you  feel  secure  with  190,000  to  200,000 
tons  of  coal  on  hand?  A  Under  present  conditions. 

Q  Have  you  ever  brought  coal  in  there  by  barge?  A 
To  my  knowledge  we  haven’t  brought  any  coal  in  by  barge 
to  Oak  Ridge.  TVA  has  brought  coal  in,  I  understand, 
by  barge  to  Watts  Bar. 

408  Q  Do  barges  operate  on  Clinch  River  through 
the  Oak  Ridge  area?  A  I  have  never  seen  any 
operate  through  there.  From  my  knowledge  of  that  sec¬ 
tion  of  the  river,  I  don’t  believe  that  the  channel  has 
been  kept  open,  and  there  would  possibly  be  a  question 
as  to  whether  they  could  go  through  there  at  the  present 
time. 

Q  In  your  examination  by  Mr.  Little  the  other  day, 
when  Mr.  Little  testified  if  you  had  a  gas  line  in  there 
then  you  would  also  have  three  other  modes  of  transporta¬ 
tion,  rail,  barge  and  truck  to  bring  in  coal,  you  said  yes. 

Now,  did  you  mean  to  say  that,  or  didn’t  you?  A  A 
barge  would  be  possible  in  high  water,  but  there  are  periods 
in  that  country  when  the  water  is  very  low,  and  for  that 
reason  I  would  say  it  could  not  be  depended  upon,  and  to 
my  knowledge  we  have  never  brought  any  coal  in  by  barge. 

Q  It  could  be  brought  to  the  vicinity  of  Harriman,  or 
between  the  Clinch  River — that  is,  the  intersection  between 
there  and  Knoxville  at  some  point  where  it  might  be  un¬ 
loaded  right  close  to  the  Oak  Ridge  Reservation?  A  I 
am  sure  it  could  be  brought  to  Watts  Bar  Power  Plant 
and  TVA. 
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Q  And  how  far  would  that  be?  A  I  don’t  know  off¬ 
hand. 

409  Q  And  that  would  involve  a  relatively  short 
trucking  operation  to  get  it  into  the  plant,  your 

plant?  A  Well,  it  wouldn’t  be  an  excessive  distance,  but 
it  would  be  an  additional  expense.  At  the  present  time  we 
pay  about  $4.90  at  the  mine,  and  by  the  time  we  get  it 
to  the  boiler,  it  is  $7  per  ton. 

Q  You  haven’t  made  any  study  at  all  to  see  what  might 
be  done  in  the  way  of  supplying  the  plants  with  coal  by 
barge  in  the  event  that  that  became  necessary  for  any 
reason?  A  Well,  I  am  sure  that  was  looked  into  by  the 
people  at  K-25  who  made  this  other  study,  but  I  don’t  know 
just  what  the  results  were. 

Now,  in  high  water,  if  the  channel  is  open,  if  they  do  a 
little  work  on  the  channel,  it  is  possible  they  could  get  to 
the  K-25  Plant. 

We  did  have  a  flat  bottomed  construction  barge  up 
there  at  one  time,  but  that  didn’t  draw  very  much  w*ater. 

Q  Well,  so  far  as  you  know,  there  may  not  have  been 
any  study  of  that  at  all?  A  I  don’t  recall  seeing  any. 

Q  As  a  matter  of  fact,  oil  could  be  brought  in,  too, 
in  the  same  wray  to  the  extent  that  coal  might  be  brought 
in  by  barge,  either  to  Harriman,  Knoxville,  or  some  in¬ 
termediate  point  close  to  the  K-25  Plant,  or  fairly 

410  close,  isn’t  that  true?  A  I  would  assume  if  we  got 
a  barge  to  bring  in  coal,  you  could  bring  in  oil. 

Q  If  necessary,  you  could  pump  it  from  some  tanks 
along  the  river  there,  over  to  K-25?  A  Yes,  that  was 
looked  into. 

Q  And  it  was  turned  down  at  that  time  because  of  steel 
shortages  and  the  additional  cost  of  the  oil?  A  That  was 
one  reason,  and  the  other  reason  was  we  contacted  all 
these  companies,  and  were  told  specifically  that  they  didn’t 
have  any  oil  to  give  us. 

Q  I  thought  you  said  shortage  of  oil. 

Now,  you  are  required  to  buy  coal  under  bids  except  in 
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these  so-called  shortage  emergencies,  and  then  you  are 
permitted  to  go  out  and  buy  it  in  the  market  directly,  is 
that  right?  A  Well,  that  is  the  way  we  do  it.  In  an 
emergency  we  can  go  in  the  market  and  buy. 

Q  Your  average  monthly  coal  requirements  range  from 
60,000  to  65,000  tons,  is  that  correct?  A  Yes,  on  the 
maximum  we  would  run  about  65,000. 

Q  You  say  the  maximum —  I  am  trying  to  get  some 
idea  of  how  much  coal  would  be  displaced  by  gas.  Now, 
on  the  year-round  average,  would  that  be  between  60,000 
and  65,000  tons?  A  No,  it  would  be  a  little  less 

411  than  that.  65,000  would  be  the  maximum.  It  would 
be  about  16,000 — well,  it  might  go  up  as  high  as  69,000. 
We  run  as  much  as  16,200  tons  of  coal  in  a  week,  and  four 
and  one-third  times  that  would  give  you  about  69. 

Q  Well,  the  average  for  the  year,  the  monthly  average 
for  the  year  would  be  in  excess  of  60,  would  it?  A  I  be¬ 
lieve  it  would.  We  could  calculate  that  very  readily. 

Q  Well,  I  will,  but  I  just  want  it  roughly.  It  would  be 
something  over  700,000  tons  a  year?  A  In  1948  I  think 
we  used  731,000. 

Q  When  do  your  contracts  for  the  purchase  of  coal 
expire?  These  bids  are  made  for  a  certain  period  of  time 
to  supply  for  a  year  or  two  years,  or  how  is  that?  A 
They  are  made  for  a  period  of  time.  I  don’t  know  offhand 
what  the  period  is. 

As  I  say,  those  are  administrative  details  handled  by 
the  Oak  Ridge  office.  I  can  get  the  information. 

Q  I  don’t  think  it  is  important  except  that  the  price 
of  coal  is  down  quite  a  little  in  that  area,  isn’t  it,  from 
what  it  wTas  ?  A  Our  last  payment — two- thirds  of  the  coal 
we  bought  in  1948  cost  us  $4.90  average  at  the  mine,  and 
at  the  boiler  it  cost  us  $7  a  ton,  and  the  prices  are  not 
down  below  that,  much  below  that,  right  now,  I  am 
sure. 

412  Q  You  haven’t  made  any  recent  inquiry?  A  I 
haven’t  checked  it  in  the  last  month  or  so,  no. 
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Q  Now,  if  you  put  in  natural  gas  at  K-25,  you  would 
not  use  coal  except  in  the  event  of  a  line  break,  or  some¬ 
thing  of  that  sort,  is  that  true?  A  We  had  planned  to 
use  at  least  one  boiler  in  the  beginning,  maybe  the  first 
year  about  5,000  tons  a  month. 

Q  Why  would  you  do  that,  just  to  be  nice  to  the  coal 
people  for  a  little  while,  or  something  like  that?  A  No, 
I  think  that  that  would  be  fairly  good  practice  to  turn 
over  part  of  our  stock  pile.  I  don’t  know,  but  in  the 
beginning  the  operators  would  like  to  handle  it  that  way 
as  a  matter  of  operating  procedure. 

Q  Well,  does  the  question  of  possible  deterioration  of 
the  coal  enter  into  it?  Do  you  know  about  that?  A  Well, 
there  is  a  possibility  of  coal  deteriorating  if  you  let  it  go 
through  spontaneous  combustion  and  get  a  fire. 

Q  It  loses  its  volatile  matter  too,  doesn’t  it,  if  it  is 
exposed  to  the  air  for  a  long  time?  A  Well,  the  out¬ 
side  surface  might,  but  a  fairly  good  sized  pile  of  coal 
wouldn’t  have  much  loss. 

Q  You  are  not  worrying  about  being  able  to  use  coal 
after  it  stood  around  there  a  year  or  two,  or  pos- 
413  siblv  five  years  in  a  stock  pile?  A  No,  because  we 
can  control  that  by  freshening  the  pile  from  time  to 

time. 

Q  Providing  again  that  the  coal  is  available  for  that 
purpose?  A  Yes. 

Q  You.  of  course,  would  not  expect  these  mines  to  keep 
their  mines  open  to  provide  you  with  stand-by  of  a  little 
coal,  would  you?  A  Well,  I  think  the  mines  were  opened 
before  we  went  to  Tennessee,  and  I  would  assume  they 
would  stay  open  from  now  on. 

Q  Well,  I  hope  they  do,  and  if  they  do  you  wouldn’t 
have  much  to  worry  about  on  your  coal  supply. 

Now,  I  think  you  were  asked  the  other  day,  and  again 
you  repeated  this  morning,  that  these  burners  that  you 
have  or  plan  on  having  could  bum  cither  coal  or  gas  or 
a  combination  of  both. 
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Now,  you  can  include  in  that  a  combination  with  oil  as 
well,  can  you  not?  A  We  have  oil  in  one  boiler  now. 

Q  I  mean  you  can  have  a  combination  of  the  three  of 
them.  A  Oh,  you  could  put  in  three  types  of  burners 
in  the  same  furnace  if  you  wanted  to. 

Q  Well,  can  you  not  put  in  one  burner  that 

414  will,  with  certain  adjustments  in  the  baffling?  A 
That,  I  don’t  know. 

Q  You  don’t  know?  A  I  don’t  know. 

Q  Now,  in  answer  to  a  question  by  Mr.  Little  you  said 
that  you  thought  that  having  a  pipe  line  would  afford  you 
better  protection  in  an  emergency  against  destruction  of 
the  means  of  transportation. 

Did  you  mean  by  that  that  a  pipe  line  was  less  vulner¬ 
able  to  destruction  than  a  railroad?  A  I  don’t  recall 
having  made  any  such  statement. 

Q  Well,  I  don’t  want  to  mislead  you,  but  on  page  64 
and  65  of  the  record —  A  I  don’t  recall  making  such 
a  statement,  but  I  may  have. 

Q  Mr.  Williams,  you  are  exactly  right.  Mr.  Little 
was  testifying  at  that  time,  and  here  is  what  he  said: 

‘‘And  of  course  you  would  have  different  means  of 
transportation,  your  gas  naturally  would  be  through  a 
transmission  pipe  line,  your  coal  could  be  transported 
by  rail  or  truck  or  barge  as  occasion  might  demand,  or 
as  the  same  might  be  available  ? 

“Answer.  That  is  right. 

“Question.  Do  you  feel  it  would  give  you  a  greater 
assurance  of  continuity  of  operation  if  you  had 

415  those  different  fuels  with  those  different  means  of 
transportation  ? 

“Answer.  We  do.  It  is  imperative  that  we  have  it 

•  •  •  *y 

Now,  there  is  another  sentence  in  here.  Following  that 
there  was  some  more  testimony  by  Mr.  Little: 

“Of  course  in  the  event  of  national  emergency  it  could 
conceivably  be  true  that  one  means  of  fuel  supply  could 
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be  destroyed  permanently  or  temporarily  without  neces¬ 
sarily  affecting  the  other,  so  you  would  have  a  greater 
degree  of  security  and  protection  in  any  such  dire  event 
should  you  have  both  sources  of  fuel! 

“Answer.  We  believe  that,  yes.” 

A  That  is  right. 

Q  Now,  my  question  was  whether  you  feel  that  a  pipe 
line  would  be  less  vulnerable  to  destruction  than  these 
other  means  of  transportation?  A  So  far  as  the  transpor¬ 
tation  is  concerned,  I  wouldn’t  be  able  to  judge  which 
would  be  more  vulnerable.  In  order  to  get  a  good  opinion 
on  it,  you  would  have  to  know  how  many  bridges  you  had  to 
cross  with  your  railroads  and  would  have  to  know  a  lot 
of  things,  but  I  would  assume  that  you  could  destroy  one 
or  the  other,  and  I  still  say  if  you  had  both  you  would 
416  have  a  little  more  assurance  of  having  a  supply 
of  fuel  than  with  one. 

Q  But  you  wouldn’t  want  to  rely  on  the  pipe  line 
alone  by  any  means,  wrould  you?  A  We  would  have  a 
stock  pile  of  coal,  because  there  might  be  an  interruption 
for  short  periods  of  time. 

Q  The  pipe  line  would  be  much  more  susceptible  to 
sabotage  along  the  thousand  miles  of  route  than  the  several 
means  of  railroad  transportation,  all  the  highways  and  the 
rivers,  and  so  forth,  don’t  you  think  so?  A  Well,  if  we 
are  going  into  philosophy,  of  course  we  can  have  quite  a 
long  dissertation  on  it,  but  I  think  if  you  had  some  sta¬ 
tistics  there  as  to  how  many  pipe  lines  wrere  destroyed  and 
howr  many  railroads,  I  don’t  think  there  would  be  much 
question  that  the  railroad  or  the  pipe  line  would  have  a 
chance  of  being  destroyed. 

Q  You  said  yesterday  in  answer  to  Mr.  Little’s  ques¬ 
tions  that  you  hadn’t  made  any  attempt  to  differentiate 
between  what  their  vulnerability  might  be.  A  Just  an 
off-hand  judgment,  not  by  an  engineering  study. 

Q  Now,  with  reference  to  the  cost  of  oil  as  stand-by, 
that  wouldn’t  be  a  deterant  to  the  establishment  of  oil 
stand-by  in  itself,  would  it?  A  I  beg  your  pardon? 
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MR.  McGRATH:  Will  you  read  the  question? 
417  (The  question  was  read.) 

THE  WITNESS:  In  the  case  of  an  extreme 
emergency,  no.  Where  time  would  be  limited,  if  that 
were  the  only  thing  we  could  get,  we  would  certainly  not 
let  cost  stand  in  the  way. 

But  for  a  carefully  considered  form  of  operation  with 
an  alternate  supply  which  you  would  expect  to  continue 
over  a  long  period  of  time,  we  certainly  should  pick  the 
source  of  fuel  that  would  be  most  economical  to  the  oper- 
tion. 

BY  MR.  McGRATH: 

Q  Well,  don’t  you  concede  that  you  might  have  oil 
stand-by  without  having  any  occasion  to  use  the  oil  at 
all  indefinitely  if  you  were  on  coal?  A  Well,  there  is 
more  than  that  connected  'with  the  oil.  There  is  always 
the  possibility  of  tanks  breaking,  and  the  danger  of  light¬ 
ning  striking  tanks,  the  danger  of  fire  and  sabotage,  and 
so  on,  that  you  don’t  have  with  coal. 

The  fact  of  the  matter  is  we  did  have  a  tank  burst.  We 
were  considerably  concerned  about  it,  and  we  were  fortu¬ 
nate  enough  to  get  over  the  accident  without  any  disaster, 
but  we  always  have  that  possibility. 

Q  Well,  the  price  factor  wouldn’t  be  the  controlling 
thing,  then,  in  the  stand-by  situation.  That  is  what 
41S  I  asked,  and  I  believe  the  answer  to  that  would  be 
no,  isn’t  that  true?  A  No,  I  wouldn’t  say  that. 
If  we  could  have  coal  as  a  stand-by,  we  certainly  wouldn’t 
have  oil. 

Q  Has  your  Commission  given  any  consideration  to  the 
effect  that  your  proposal  might  have  on  the  employment 
of  coal  miners  in  the  area  down  there  where  you  get  coal? 
Do  you  know  anything  about  that?  A  I  would  like  to 
anwer  this  by  referring  to  the  responsibility  of  the  Com¬ 
mission,  the  policy  that  is  laid  down  by  the  Congress  for 
the  Commission,  and  I  would  like  to  read  this  sentence  or 
two  from  Public  Law  585,  79th  Congress,  Section  1 : 
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“Accordingly  it  is  hereby  declared  to  be  the  policy  of 
the  people  of  the  United  States  that,  subject  at  all  times 
to  the  paramount  objective  of  assuring  the  common  de¬ 
fense  and  security,  development  and  utilization  of  atomic 
energy  shall,  so  far  as  practicable,  be  directed  toward  im¬ 
proving  the  public  welfare,  increasing  the  standard  of  liv¬ 
ing,  strengthening  free  competition  and  private  enterprise, 
and  promoting  world  peace.” 

Paramount  to  the  principal  objective  of  protecting  the 
common  defense  and  security. 

Now,  as  a  policy,  the  Commission  considers  the 

419  plight  of  the  people  as  a  whole  of  the  United  States, 
when  it  is  making  decisions,  because  of  the  type  of  work 
in  which  the  Commission  is  engaged,  which  does  apply  to 
all  people  of  the  United  Sates. 

Q  Is  that  your  answer?  A  That  is  my  answer. 

Q  I  think  my  question  was  whether  or  not  the  Com¬ 
mission  had  given  any  consideration  to  the  fact  that  your 
plans  'would  displace  a  lot  of  coal  miners  dowm  in  that 
area  and  you  read  something  from  the  law. 

Now,  maybe  you  cannot  answer  that  question.  Can  you? 

MR.  LITTLE:  Your  Honor,  I  object  to  further  in¬ 
quiry  along  that  line.  It  has  no  relevance  to  the  issues  of 
this  case.  We  might  as  well  at  this  time  be  trying  out 
the  question  of  how  many  wood  cutters  were  displaced 
when  coal  came  into  vogue  as  a  fuel. 

MR.  McGRATH:  I  think  my  intervention  is  princi¬ 
pally  based  on  what  the  displacement  of  coal  will  do  to 
my  clients. 

PRESIDING  EXAMINER:  I  will  permit  the  witness 
to  ans-wer  the  question. 

THE  WITNESS:  So  far  as  I  know,  the  Commission 
considered  the  importance  of  keeping  the  gaseous  diffusion 
plant  in  continuous  operation  for  the  benefit  of  the  citi¬ 
zenry  of  the  United  States  as  a  whole. 

BY  MR.  McGRATH: 

420  Q  That  is  the  only  thing  they  did  consider,  so  far 
as  you  know?  A  So  far  as  I  know. 
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Q  Now,  just  for  a  moment  going  back  to  this  oil  com¬ 
pany,  I  think  you  can  answer  very  readily  without  loss 
of  time.  You  don’t  know  anything,  I  take  it,  at  this  time 
about  the  availability  of  tank  cars  for  the  transportation 
of  oil?  A  We  haven’t,  to  my  knowledge,  checked  that  in 
the  last  six  months,  at  least.  I  don’t  know  just  when  it 
was  checked  last. 

Q  You  wouldn’t  have  any  reason  to  check  it  in  the 
last  year,  would  you?  A  We  don’t  have  any  reason  to 
check  it  since  we,  at  the  present  time,  have  our  tanks  sup¬ 
plied,  and  we  don’t  have  any  emergency. 

Q  Now,  I  don’t  know  whether  the  Examiner  was  in¬ 
tending  to  ask  this  question,  but  I  was  very  much  interested 
and  I  would  like  to  bring  this  out. 

The  Examiner  asked  you  the  other  day  when  you  came 
back  to  be  prepared  to  say  whether  you  could  use  gas  in 
off  peak  periods,  that  is,  coal  in  the  winter  and  gas  in 
the  summer  on  an  interruptable  basis. 

I  think  that  is  what  the  Examiner  was  trying  to  get 
at,  as  I  read  the  record. 

421  PRESIDING  EXAMINER:  That  is  what  I 
wanted  information  on. 

THE  WITNESS:  Your  Honor,  we  made — that  is,  the 
Commission  representatives  at  Oak  Ridge  signed  a  con¬ 
tract  that  called  for  a  minimum  of  40,000  mcf  per  day, 
and  we  would  expect  to  use  that  much  gas. 

•  •  •  • 

422  Q  Mr.  Williams,  under  present  conditions  and 
for  the  foreseeable  future,  so  far  as  you  can  see 

into  it,  there  is  nothing  that  would  indicate  any  present 
urgency  for  the  installation  of  natural  gas  at  Oak  Ridge, 
is  there?  A  There  is  the  necessity,  yes,  sir;  there  is 
the  potential  urgency,  certainly.  You  don’t  wait  for  an 
emergency  to  come  before  you  take  some  steps  to  obviate 
emergency  if  you  can  help  it,  and  in  times  when  it  is  pos¬ 
sible  to  get  the  gas  line  in  we  believe  that  we  should  get 
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it  in  so  if  an  emergency  arises  we  will  be  in  an  operating 
condition. 

Q  Well,  if  it  should  be  shown  in  this  case  that  the  in¬ 
stallation  of  the  service  at  Oak  Ridge  might  impair  service 
to  people  in  communities  now  using  natural  gas  who  would 
get  it  for  cooking  and  heating  and  that  sort  of  thing,  or 
for  industry  where  they  need  it  for  metalurgical  purposes, 
and  other  highly  beneficial  uses,  would  you  say  that 
423  the  urgency  "was  such  that  they  should  be  deprived 
of  gas  service  so  that  this  installation  can  be  made 
at  Oak  Ridge? 

MR.  LITTLE:  If  Your  Honor  please,- 1  object  to  the 
question  because  it  is  assuming  a  predicate  not  established. 
There  is  no  evidence  that  the  use  of  gas  at  Oak  Ridge  in 
this  particular  case  is  going  to  take  gas  from  any  other 
essential  or  proper  user. 

PRESIDING  EXAMINER:  I  think  this  is  a  sound 
hypothetical  question  which  he  may  ask  the  witness.  I  will 
have  to  overrule  your  objection,  Mr.  Little. 

THE  WITNESS:  We  feel  that  the  necessity  for  keep¬ 
ing  the  gaseous  difusion  plant  in  operation  is  sufficiently 
important  to  all  the  people  in  the  United  States  that  we 
should  have  a  gas  line  into  this  plant. 

BY  MR.  McGRATH: 

Q  But  you  cannot  point  to  anything  specific  on  the 
horizon  that  would  indicate  an  emergency  condition  such 
as  you  experienced  in  1946  or  ’47?  A  No  more  than  you 
can  read  in  the  newspapers  every  day. 

Q  By  that  you  mean  we  might  get  into  a  war,  is  that 
right?  A  Possibly. 

•  •  •  • 

427  PRESIDING  EXAMINER:  Well,  that  is  some¬ 
thing  to  be  determined. 

MR.  LITTLE:  Conversely,  the  price  to  the  company 
under  the  present  rate  schedule,  to  Atomic  Energy,  would 
be  prohibitive. 
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PRESIDING  EXAMINER:  Well,  I  am  not  going  to 
enter  into  an  argument  on  that  point  here.  I  am  asking 
as  to  what  is  physically  possible  here. 

THE  WITNESS :  Physically  we  can  put  in  both  types 
of  burners. 

PRESIDING  EXAMINER:  And  it  would  be  just  as 
practical  to  use  one  fuel  part  of  the  year  and  another  fuel 
another  part  of  the  year  as  it  would  be  to  mix  them 

428  up  at  the  same  time.  In  other  words,  your  change¬ 
over  could  be  made  on  a  yearly  basis  as  far  as  that 

is  concerned,  that  is,  on  a  seasonal  basis? 

THE  WITNESS:  Except  for  the  economics. 

PRESIDING  EXAMINER :  Well,  that  would  be  purely 
a  question  of  the  cost  of  gas  as  against  the  cost  of  coal. 

THE  WITNESS:  Coal  in  the  boilers. 

PRESIDING  EXAMINER:  And  your  daily  expense 
for  gas,  I  presume,  your  daily  average  could  be  determined 
from  the  exhibits  wThich  have  been  placed  here,  and  I 
don’t  know  that  there  is  any  evidence  in  here  of  what  the 
average  daily  cost  of  operation  on  coal  is  at  the  present 
time,  or  was  throughout  the  year  1948. 

I  wonder  if  you  would  give  us  an  estimate  of  your  daily 
coal  fuel  costs,  average  daily  fuel  costs  in  the  year  1948. 

MR.  LITTLE:  In  gross,  or  on  a  comparable  thousand 
B.  T.  U.  basis,  or  what? 

PRESIDING  EXAMINER :  No,  I  am  making  this  on 
a  gross  basis,  on  a  basis  of  full  operation.  I  want  the 
equivalent  of  60,000  mcf  of  gas.  Give  us  your  average 
actual,  then  what  it  would  be  on  the  basis  of  the  equivalent 
of  40,000  mcf  of  gas,  on  the  equivalent  of  60,000  mcf  of 
gas,  and  I  believe  you  also  had  an  average  figure  of  some 
54,000.  You  might  give  me  that,  too. 

THE  WITNESS:  Yes,  sir,  we  had  for  K-25, 

429  40,000  mcf  minimum,  54,300  average  and  60,000  mcf 
maximum. 

PRESIDING  EXAMINER:  All  right. 

THE  WITNESS:  Now,  the  calculated  amount  of  coal 
on  that  average  would  be  797,525  tons. 
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PRESIDING  OFFICER:  That  is  for  what  period? 

THE  WITNESS :  That  is  for  a  year. 

PRESIDING  EXAMINER:  For  a  year? 

THE  WITNESS :  Yes,  sir. 

MR.  LITTLE:  On  the  same  average  of  54,300  mcf? 

THE  WITNESS :  That  is  right. 

PRESIDING  EXAMINER:  And  that  is  estimated  on 
the  basis  of  $7  a  ton,  is  that  vour  figure  for  last  year? 

THE  WITNESS:  Well,  two-thirds  of  our  supply 
costs  us  an  average,  in  the  boilers,  of  $7.  The  other  was 
right  in  that  neighborhood,  with  very  little  difference. 

PRESIDING  EXAMINER:  In  other  words,  for  all 
practical  purposes,  $7  a  ton  would  be  a  working  figure  for 
vour  last  year’s  cost  for  coal? 

THE  WITNESS :  Yes,  sir. 

PRESIDING  EXAMINER:  I  am  quite  certain  that 
w’ould  be  an  average  figure. 

MR.  LITTLE :  Do  you  have  that  on  an  average  equiva¬ 
lent,  or  do  you  have  the  B.  T.  IT.  content  of  your  coal  so 
that  a  comparison  could  be  made? 

THE  WITNESS:  We  did  make  a  comparison 
430  of  the  savings,  and  if  we  burn  797,525  tons  of  coal, 
at  that  rate  it  would  be  $1,228,000. 

MR.  LITTLE:  If  you  converted  to  gas  and  used  the 
same  amount  of  energy? 

THE  WITNESS:  Yes. 

MR.  WHITTAKER:  What  was  that  figure,  Mr.  Wil¬ 
liams? 

THE  WITNESS:  $1,228,000. 

MR.  McGRATH:  That  is  what  you  paid  for  coal  in 
1948? 

PRESIDING  EXAMINER:  No,  the  figure  is  the  sav¬ 
ings  of  gas  over  coal. 

MR.  McGRATH:  I  cannot  hear  what  the  witness  is 
saying. 

THE  WITNESS :  This  is  just  a  rough  calculation  here, 
that  with  a  demand  of  54,300  mcf  average,  the  money 
saving  as  compared  to  coal  would  be  $1,228,000. 
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MR.  FLANINGAM:  That  is  on  an  annual  basis, 
isn’t  it? 

THE  WITNESS :  That  is  on  an  annual  basis,  yes. 

MR.  FLANINGAM:  Does  that  take  into  account  ash 
removal,  and  so  forth? 

THE  WITNESS :  That  takes  into  account  only  getting 
the  coal  into  the  boiler. 

MR.  FLANINGAM:  Then  there  is  some  additional? 
THE  WITNESS :  There  is  some  additional  charge  then 
from  there. 

431  MR.  LITTLE :  Which  would  increase  the  savings 
on  the  use  of  gas? 

THE  WITNESS :  It  would  increase  the  savings,  yes. 
MR.  McGRATH:  And  that  is  based  on  what  cost  at 
the  mine,  $4.90? 

THE  WITNESS :  About  $4.90.  That  is  assuming 
$6.99  a  ton  in  the  boilers. 

MR.  McGRATH :  Do  you  know  what  price  at  the  mine? 
THE  WITNESS:  The  price  at  the  mine  was  $4.90 
on  the  average  for  two-thirds  of  our  requirements,  and 
freight  was  $1.53  to  the  Blair  Station,  and  32  cents  from 
Blair  to  K-25,  and  about  24  cents  handling  into  the  boiler. 
BY  MR.  McGRATH: 

Q  Now,  the  other  one-third  of  your  supply  was  figured 
on  a  cost  of  more  or  less  than  $4.90  at  the  mine?  You 
say  that  two- thirds  was  figured  at  $4.90?  A  I  don’t 
have  that  figure.  We  picked  deliveries  that  were  made 
by  rail  where  we  could  get  the  over-all  rate,  could  add  up 
all  the  freight  and  come  out  with  a  round  number. 

Q  That  is  the  average  freight  rate,  $1.53?  A  That  is 
right. 

MR.  McGRATH:  I  am  going  into  a  little  different 
phase  of  the  questioning  now,  if  you  want  to  take  a  recess, 
Mr.  Examiner. 

432  PRESIDING  EXAMINER :  I  just  wanted  to  ask 
one  question  here  before  we  recessed  and  that  was 

whether  there  was  any  handling  charge  at  all  that  was 
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comparable  to  your  handling  charge  on  the  coal.  In  other 
words,  do  you  have  any  men  who  would  have  to  be  there 
handling  valves  who  would  not  be  there  in  addition  to  the 
handling  cost  of  the  coal? 

THE  WITNESS:  Since  we  don’t  have  the  system  in¬ 
stalled,  I  don’t  know  the  details  of  the  number  of  per¬ 
sonnel  involve.  I  would  think  it  would  take  less  for  the 
gas  than  for  the  coal,  because  it  is  quite  an  expensive 
operation. 

PRESIDING  EXAMINER:  Well,  that  maintenance 
charge  vrould  continue,  though,  even  in  some  degree  with 
the  gas,  but  would  not  be  included  in  the  24  cent  handling 
charge. 

I  am  wondering  whether  in  order  to  show  your  cost  of 
gas  there  you  should  add  anything  to  the  cost  which  you 
pay  to  the  gas  company  in  order  to  make  it  entirely  com¬ 
parable.  I  want  to  know  whether  there  is  any  cost  there 
that  would  be  comparable. 

THE  WITNESS:  Well,  if  you  deducted— 

PRESIDING  EXAMINER:  In  other  words,  this  han¬ 
dling  cost  doesn’t  include  anything  for  maintenance  or 
boiler  repairs  or  anything  like  that? 

THE  WITNESS :  No,  sir. 

PRESIDING  EXAMINER:  That  is  entirely  the  stok¬ 
ing  and  coal  passing? 

433  THE  WITNESS:  It  is  the  mechanics  of  operat¬ 
ing  the  coal  conveyors,  gathering  the  coal  on  to  the 
conveyor  and  getting  it  in. 

PRESIDING  EXAMINER:  And  you  don’t  have  that 
in  connection  with  gas? 

THE  WITNESS  :  No. 

MR.  McGRATH :  You  do  have  to  install  some  pipe 
line,  don’t  you,  Mr.  Williams? 

THE  WITNESS:  We  do  have  to  install  pipe  lines. 

MR.  McGRATH :  How  many  pipe  lines  would  you  have 
to  install? 

THE  WITNESS:  Well,  at  K-25  it  will  be  a  very 
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short  distance.  I  don’t  think  I  have  those  figures  with 
me.  I  don’t  recall  offhand  what  we  had  in  onr  budget 
for  pipelines,  but  to  K-25  we  had  planned  three  take-offs, 
one  at  K-25,  one  at  the  laboratory,  and  one  for  the  town 
and  the  Y-12,  which  is  the  electromagnetic  plant. 

BY  MR.  McGRATH: 

Q  Are  you  going  to  install  meters  of  your  own,  check 
meters?  A  We  probably  will.  We  will  have  to  check  it. 

Q  And  there  will  be  some  expense  to  that,  some  ex¬ 
pense  for  meter  readers,  and  so  forth?  A  Well,  of 
course  we  cannot  say  there  will  be  no  expense,  I  will 
agree  with  you  there,  but  it  wouldn’t  be  comparable 

434  to  running  all  of  this  elevating  machinery  to  get 
the  matertal  in. 

Q  But  you  have  got  to  balance  all  factors  of  cost,  one 
against  the  other,  or  the  combination,  one  combination 
against  the  other. 

•  *  *  * 

BY  MR.  McGRATH: 

Q  Mr.  Williams,  if  it  were  not  what  you  considered 
to  be  the  security  element  involved  in  this  case,  you 
wouldn’t  consider  it  to  be  in  the  public  interest  to  bum 
natural  gas  under  steam  boilers,  would  you?  A  I  don’t 
know  just  exactly  in  what  way  you  mean  that.  If  you 
mean  that  we  could  take  a  chance  on  damage  to  the  plant 
and  accept  the  cost,  no ;  I  mean  there  would  be  an  element 
of  damage. 

Q  If  you  had  to  shut  down,  you  mean?  A  Yes. 

Q  All  right.  A  Now,  if  it  were  not  for  the  fact  that 
this  is  so  important  to  the  security  and  common 

435  defense,  it  would  be  an  entirely  different  complexion 
on  the  whole  thing. 

Q  Are  you  familiar  with  the  report  of  the  President’s 
Committee  on  the  Council  of  Economic  Advisers  filed  in 
January?  A  I  have  had  that  on  my  desk  for  a  long 
time,  but  I  have  simply  not  had  time  to  read  it.  I  intend 
to  read  it,  but  I  haven’t. 
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Q  Well,  with  respect  to  the  fuel  situation,  I  am  just 
going  to  quote  a  line  from  page  54,  which  says: 

“A  sound  conservation  policy  should  encourage  the 
use  of  water  power  and  coal  as  against  the  more  quickly 
exhaustable  oil  and  natural  gas.” 

Now,  do  you  know  whether  the  Commission  has  given 
any  consideration  to  the  policy  of  that  Committee  as  re¬ 
ported  by  the  President  to  the  Congress  in  January  from 
this  report?  A  Specifically  no,  I  don’t  know. 

Q  You  would  agree  that  that  is  a  pretty  good  con¬ 
servation  policy,  wouldn’t  you,  if  it  is  possible  to  achieve 
it?  A  Generally  speaking  that  is  good  conservation  pol- 
icv  if  vou  forget  the  security  and  defense. 

BY  MR.  FLANINGAM : 

Q  Mr.  Williams,  on  direct  you  testified  with  respect 
to  various  volumes  of  gas  which  you  might  require 
443  at  the  Oak  Ridge  installation,  isn’t  that  correct?  A 
Yes. 

Q  You  stated  that  for  K-25  you  would  require  certain 
volumes,  and  in  the  event  there  were  additions  or  improve¬ 
ments,  you  would  require  certain  volumes,  and  in  the  event 
that  X-10  and  Y-12  and  the  village  were  connected  you 
would  use  certain  volumes  of  gas?  A  Yes. 

Q  That  would  take  in  the  entire  installation.  The 
contract  as  presented  in  this  record  provides  for  a  mini¬ 
mum  of  40,000  and  a  maximum  of  60,000  mcf  per  day. 

Assuming  a  certificate  is  issued  in  this  proceeding,  and 
the  pipe  line  is  constructed  to  Oak  Ridge,  will  you  state 
what  you  expect  your  purchases  actually  to  be  from  this 
line  under  your  present  contra tct  on  an  average  daily  basis? 
A  Oh,  I  can  give  you  the  figures  on  a  daily  basis  per 
month. 

Q  That  will  be  all  right.  A  Our  estimate  is  that 
we  would  use,  starting  in  January,  1950,  if  we  have  the  line 
and  the  gas,  60  million  cubic  feet  per  day;  February,  60 
million ;  March,  47  million ;  April,  40  million ;  May,  42  mil¬ 
lion;  June,  42  million,  and  60  million  thereafter  for  the 
calendar  year  1950. 
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Q  60  million  a  month?  A  Yes,  sir. 

444  Q  I  mean  60  million  a  day  per  month.  A  Per 
month,  yes,  sir. 

Q  And  thereafter  you  would  expect  to  operate  at 
that  figure.  That  is  your  present  expectation,  after  be¬ 
ginning  with  July,  1950  and  monthly  thereafter,  to  purchase 
at  the  rate  of  60  thousand  mef  per  day  as  nearly  as  prac¬ 
ticable.  A  That  is  right. 

Q  That  is  in  the  future  years,  during  the  term  of  this 
contract  which,  as  I  understand,  is  for  20  years.  A  That 
is  our  contract  at  the  present  time.  If  a  line  is  put  in  and 
it  is  possible  to  get  additional  gas  for  the  town  site  and 
for  the  other  facilities,  we  of  course  would  want  it. 

Q  You  mean  by  that  you  would  want  volumes  of  gas 
exceeding  60  thousand  a  day?  A  That  is  right. 

Q  60  thousand  mcf  per  day?  A  That  is  right.  Our 
ultimate,  if  it  was  possible  to  procure  the  gas,  would  be 
a  minimum — and  this  is  not  including  the  extension  to 
the  gaseous  diffusion  plant — would  be  a  minimum  of  41,920 
mcf  per  day,  an  average  of  68,589  mcf  per  day,  and  a 
maximum  of  98,209  mcf  per  day. 

Q  And  it  is  your  present  plan  if  the  pipe  line  as  ap¬ 
plied  for  should  be  authorized  and  constructed,  and 

445  gas  service  commenced,  that  you  would  in  the  next 
two  or  three  years  contract  to  purchase  increased 

volumes  of  gas  from  this  pipe  line?  A  We  would  expect 
to  do  that.  That  is  evidenced  by  the  fact  that  we  have 
some  contracts  now  for  new  housing  at  Oak  Ridge,  ap¬ 
proximately  S00  houses  that  have  an  option  in  for  stubbing 
out  gas  services  which  we  can  exercise  during  the  life  of 
that  contract,  during  the  life  of  the  construction  contract 
of  the  houses. 

Q  Are  you  in  a  position  to  estimate  when  you  think 
the  increased  requirements  would  be  called  for  by  your 
Commission  in  the  event  this  line  is  installed?  A  I  would 
expect  that  within  a  year  after  the  installation  we  would 
ask  for  additional  gas. 
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Q  That  would  be  on  or  about  the  end  of  1950?  A 
Some  time  about  that  time. 

•  •  *  • 

448  Q  As  I  understood  your  testimony  on  direct,  Mr. 
Williams,  there  is  contemplated,  in  addition  to  K-25 

which  would  involve,  if  natural  gas  was  used  as  a  fuel, 
20,000  Mcf  per  day,  isn’t  that  a  correct  statement?  A 
That  would  be  the  minimum.  The  figures  are  actually 
the  minimum  demand  if  we  had  to  build  an  extension  to 
our  generating  station  to  supply  the  extension  to  the 
gaseous  diffusion  plant,  it  would  be  a  minimum  of  60,000 
Mcf,  an  average  of  74,250  Mcf,  and  a  maximum  of  80,000 
Mcf. 

Q  Is  it  possible  for  you  to  state  when  that  addition 
is  anticipated  to  be  made?  A  We  of  course  are  depend¬ 
ing  on  Congress  to  give  us  the  money.  The  budget  has 
been  presented.  If  the  funds  are  approved,  we  can  get 
started  July  1.  We  would  expect  to  probably  take  2  to 
2*4  years  to  complete,  possibly  2*4  years  would  be  a 
better  figure. 

Q  Howrever,  it  is  vour  proposal  to  obtain  that  addi¬ 
tional  fuel  requirement  from  the  Tennessee  Valley  Au¬ 
thority  in  the  event  that  agency  obtains  authority 

449  for  the  Johnsonville  Steam  Plant?  A  That  is 
right,  we  have  an  agreement  that  they  will  furnish 

us  the  power  if  they  get  the  steam  plant.  Otherwise  we 
will  have  to  go  to  Congress  for  funds  to  build  an  addi¬ 
tion  to  our  steam  plant. 

Q  Under  the  contract  of  June  19,  1948,  as  I  under¬ 
stand  it,  Mr.  Williams,  the  contract  specifies  the  22-inch 
line,  which  is  the  subject  of  the  instant  proceeding,  and 
provides  for  a  maximum  purchase  by  your  Commission 
of  60,000  Mcf  per  day,  with  the  understanding  that  the 
balance  of  the  capacity  might  be  available  to  the  builder 
to  serve  markets  in  other  areas  in  Tennessee,  isn’t  that 
correct,  particularly  upper  East  Tennessee?  A  As  I  re¬ 
call,  that  is  essentially  what  we  agreed  to. 
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*  *  *  * 

Redirect  Examination 

451  BY  MR.  DENSON: 

Q  Is  it  not  a  fact,  Mr.  Williams,  that  the  Bureau 
of  Mines  passed  upon  this  change  from  coal,  or  this  pro¬ 
posed  change  from  the  use  of  coal  down  in  Oak  Ridge  to 
the  use  of  gas?  A  That  was  taken  up  with  Dr.  Boyd, 
and  Dr.  Boyd  said  that  they,  under  these  circumstances, 
would  interpose  no  objection,  but  pointed  out  that  at  the 
time  we  got  the  gas,  the  probing  wouldn’t  be  neces- 

452  sary  for  any  ruling  on  their  part. 

Q  With  respect — well,  so  far  as  you  know  no 
objection  was  ever  interposed,  is  that  correct?  A  No. 
MR.  LITTLE:  May  I  ask  a  question  for  clarification? 
Does  the  gentleman  whose  name  you  have  used  have 
some  position  with  the  Bureau  of  Mines  ? 

THE  WITNESS:  He  is,  as  I  understand  it,  Director 
of  the  Bureau  of  Mines. 

#  *  *  * 

Q  With  respect  to  the  22-inch  line,  it  is  a  fact,  is  it 
not,  Mr.  Williams,  that  the  Atomic  Energy  Commission 
in  its  development  down  there  at  Oak  Ridge  is  somewhat 
of  a  young  and  vigorous  operation,  and  expects  to  grow, 
is  that  not  so?  A  We  would  expect  to  grow.  We  have 
a  national  laboratory  that  is  in  its  infancy.  In  fact,  it  has 
hardly  gotten  started  yet.  Evidence  of  the  fact  that  we 
expect  to  grow  is  the  addition  to  the  gaseous  diffusion 
plant  which  will  cost  $70  to  $80  million,  and  there  is 

453  considerable  research  going  on  at  the  present  time 
in  the  electromagnetic  plant  and  what  the  outcome 

would  be,  we  don’t  know.  If  new  and  useful  processes 
are  discovered,  in  all  probability  some  of  them  would  be 
installed  in  Oak  Ridge. 

Q  And  it  was  considered,  was  it  not,  Mr.  Williams, 
that  the  22-inch  line  would  give  a  reasonable  margin  for 
expansion,  is  that  not  correct?  A  That  is  right.  As  I 
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stated  before,  I  saw  several  calculations  which  indicated  the 
line  would  carry  approximately  100  million  cubic  feet,  and 
as  I  have  indicated  in  my  testimony,  the  maximum  ultimate 
demand  which  we  would  expect  with  our  present  facilities, 
not  including  the  extension  of  the  gaseous  diffusion  plant, 
would  be  98,209  Mcf  per  day.  That  would  be  the  maximum. 

•  •  •  • 

97  Gardner  Symonds 

being  first  duly  sworn  on  direct  examination. 

Direct  Examination 

BY  MR.  MAY: 

*  •  •  • 

Q  What  position  do  you  hold  with  Tennessee  Gas 

Transmission  Company,  the  applicant  in  Docket  1070? 
A  President  and  Director. 

Q  Have  you  read,  Mr.  Symonds,  the  opening  statement 
which  I  made  this  morning  on  behalf  of  the  Tennessee 
Gas  Transmission  Company?  A  I  have. 

Q  Does  that  statement  correctly  set  forth  the 

98  position  of  Tennessee  Gas  Transmission  Company 
in  this  proceeding?  A  It  does. 

Q  Will  Tennessee  Gas  Transmission  Company  appro¬ 
priately  move  to  consolidate  the  remainder  of  Docket 
G-962  facilities  with  Docket  No.  G-1070?  A  It  will. 

Q  Wlien,  in  your  opinion,  will  Tennessee  Gas  Trans¬ 
mission  Company  be  able  to  make  the  showing  on  reserves 
required  by  the  Commission?  A  We  will  make  that 
showing  as  soon  as  we  have  more  than  adequately  met  the 
new  standards  set  forth  by  the  Commission  in  the  opinion 
in  September,  the  first  opinion  given  in  Docket  G-962. 
We  would  hope  to  do  it  sometime  this  spring.  We  had 
every  intention  of  doing  the  best  we  can  to  do  that,  but 
we  will  not  try  to  make  such  a  showing  until  we  can  ade¬ 
quately  meet  that  new  standard. 
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Q  Has  Tennessee  Gas  Transmission  Company  acquired 
substantial  additional  reserves  recently?  A  Since  Sep¬ 
tember,  yes. 

Q  Do  you,  in  your  opinion,  now  have  sufficiently  ade¬ 
quate  gas  supplies  to  go  forward  with  Dockets  G-962  and 
G-1070,  if  they  are  consolidated?  A  In  my  opinion,  we 
do  not  fully  have  such  gas  requirements  under  firm  con¬ 
tract. 

99  Q  Is  Tennessee  Gas  Transmission  Company  will¬ 
ing  to  make  available  to  East  Tennessee  Natural 

Gas  Company  capacity  which  is  now  being  constructed  in 
order  that  it  can  serve  Atomic  Energy  Commission  as  pro¬ 
posed  in  Docket  G-1065?  A  It  is  willing  to  transfer  the 
gas  now  under  contract  to  East  Tennessee  for  Chattanooga 
and  Knoxville  to  the  Greenbrier  delivery  point  and  make 
such  gas  available  immediately  for  service  to  the  Oak 
Ridge  plant  of  the  Atomic  Energy  Commission. 

Q  In  the  event  of  such  a  transfer,  do  you  believe  that 
Tennessee  Gas  Transmission  Company  will  be  able  to 
serve  its  other  customers  with  which  it  has  contracts,  and 
for  which  facilities  have  already  been  authorized?  A 
Except  for  those  quantities  permission  to  serve  which  has 
so  far  been  withheld  in  Docket  G-962,  and  with  this  sub¬ 
stitution  we  will  be  able  to  meet  all  requirements  now 
under  contract  or  anticipated  in  any  of  our  preceding 
dockets. 

Q  The  exception  was  to  the  portion  of  962  on  the  so- 
called  Buffalo  Extension  ?  A  And  such  deliveries  to  Con¬ 
solidated  System  and  to  the  Columbia  System  as  were 
provided  in  that  docket  for  delivery  in  West  Virginia  and 
Kentucky. 

•  t  •  • 

100  Cross  Examination 
BY  MR.  LITTLE : 

Q  Mr.  Symonds,  your  contract  with  the  East  Tennessee 
Natural  Gas  Company  was  entered  into  formally  on  Sep¬ 
tember  6,  1946,  to  serve  its  requirements,  was  it  not?  A 
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I  don’t  have  that  date  before  me,  but  that  is  my  recollec¬ 
tion. 

Q  And  the  Oak  Ridge  area  is  a  part  of  the  service 
area  set  out  and  described  on  the  map  and  made  a  part 
of  the  requirements  contract  of  September  7,  1946,  is  it 
not?  A  That  is. 

Q  And  by  letter  you  have  recognized  you  are  obligated, 
of  course,  under  that  contract  to  furnish  the  requirements 
for  the  Oak  Ridge  area?  A  No,  sir,  we  have  said  we 
would  supply  60  million  feet  a  day  to  the  Oak  Ridge  area 
under  that  contract. 

•  •  •  • 

Q  Now,  incident  to  your  replacing  the  supply,  if  it 
should  be  transferred  from  the  southern  delivery 
101  point  to  the  proposed  new  Greenbrier  delivery  point, 
if  the  requirements  of  the  Atomic  Energy,  the  rea¬ 
sonable  requirements  of  Atomic  Energy  should  be  in  addi¬ 
tion  to  the  60  thousand  presently  contracted  for,  would 
you  be  willing,  incident  to  that  replacement,  to  put  in 
additional  capacity  to  meet  additional  reasonable  require¬ 
ments  of  Atomic  Energy?  A  I  would  out  of  Dockets 
under  which  we  would  seek  approval  subsequent  to  G-962 
and  1070.  We  would  be  willing  to  meet  such  reasonable 
requirements  of  the  Atomic  Energy  area,  but  they  would 
have  to  come  out  of  Dockets  subsequent  to  the  Dockets 
now  before  this  Commission,  which  we  recognize  as  prior 
obligations. 

Q  Now,  with  respect  to  the  replactment  of  the  gas  sup¬ 
ply  under  your  Docket  1070,  you  do  not  consider  your 
obligations  for  your  962-B  facilities  to  be  paramount  to 
your  obligation  under  your  application  in  Docket  1070, 
do  you?  A  I  do  not.  I  believe  that  we  have  said  to 
you  verbally,  and  will  say  it  again  here  on  the  record,  that 
we  would  be  willing  to  supply  the  requirements  of  the 
Chattanooga-Knoxville  area  if  the  present  obligation  is 
transferred  to  Oak  Ridge,  we  would  be  willing  to  supply 
those  requirements  ratably  out  of  such  construction.  I 
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think  as  a  practical  matter  they  could  get  such  facilities 
probably  earlier  than  Kentucky  or  northern  points 
102  could  get  them. 

At  the  same  time,  to  say  in  detail  how  we  will 
dispatch  gas  in  1950  or  *51,  or  even  in  1965,  I  don’t  know 
how  we  could  do  it  day  by  day  at  this  point.  I  believe  we 
will  have  enough  flexibility  so  we  will  be  able  to  meet  your 
requirements  and  the  requirements  of  all  our  northern 
customers  ratably  out  of  Docket  1070  and  962-B. 

Q  You  have  used  several  times  the  expression  that 
you  will  supply  these  ratably.  I  don’t  know  that  I  under¬ 
stand  your  answer.  Will  you  explain  that  in  some  little 
more  detail  so  that  I  may  know  precisely  what  you  in¬ 
tend?  A  I  believe  that  I  could  best  say  that  certainly 
by  the  fall  of  1951  we  will  be  physically — that  is,  as  to 
pipe  and  material  and  organization,  and  financially  as  to 
our  ability  to  pay  for  it — able  to  meet  all  the  require¬ 
ments  in  1070  and  962-B. 

We  do  not  know  what  we  will  be  able  to  do  so  far  as 
permission  is  concerned.  That  is  a  matter  we  cannot  con¬ 
jure  with. 

*  •  #  * 

104  Q  Well,  to  go  back  and  commence  a  little  more 
piecemeal,  then,  when  do  you  reasonably  anticipate 
that  you  can  go  forward,  request  a  hearing  and  go  for¬ 
ward  with  your  further  hearing  for  your  962-B  facilities, 
and  your  G-1070  facilities?  A  I  cannot  give  you  a  date, 
Mr.  Little. 

•  •  *  • 

106  Q  Now,  in  the  event  wTe  should  be  unable  to  com¬ 
plete  the  Chattanooga-Knoxville  line  until  the  sum¬ 
mer  of  next  year,  until  the  summer  of  1950,  and 

107  assuming  that  you  get  your  certificate  for  your 
962-B  facilities  and  1070  facilities,  would  you  have 

your  construction  sufficiently  advanced  that  you  would  be 
able  to  supply  the  requirements  of  the  Chattanooga-Knox¬ 
ville  line  commencing  in  the  fall  of  next  year?  A  In  my 
opinion,  we  would  be  able  to  meet  out  requirements. 
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Q  Well,  is  it  the  policy  and  intention  of  your  company 
to  endeavor  to  do  so?  A  It  is,  and  I  have  said  that 
physically  and  financially  we  will  be  able  to  do  so.  The 
entire  matter  between  us  now  is  the  matter  of  the  regula¬ 
tory  authority  being  granted  to  us  to  do  it. 

•  •  •  • 

108  Q  Well,  of  course  your  Docket  No.  G-1070  was 
to  build  additional  capacity  for  the  purpose  of  tak¬ 
ing  care  of  the  requirements  of  the  Atomic  Energy  Com¬ 
mission  for  use  at  Oak  Ridge?  A  I  know  that,  and  they 
were  built  on  top  of  the  completed  docket  in  G-962. 

*  •  •  • 

109  BY  MR.  SPEARS: 

Q  Mr.  Symonds,  so  that  you  may  know  who  I 
am  speaking  for  here,  I  represent  the  Chattanooga  Gas 
Company,  and  if  I  ask  you  some  questions  which  you 
think  are  obvious,  I  will  ask  you  to  excuse  me  because  of 
my  ignorance  and  explain  them  to  me. 

As  I  understand  the  gist  of  your  testimony  here,  it  is 
that  if  the  present  amount  of  gas  that  has  been  allocated 
for  the  Chattanooga-Knoxville  line  is  transferred  to  the 
Atomic  Energy  line,  that  it  will  probably  be  some  time  in 
1951  before  there  is  again  a  supply  of  gas  from  Tennessee 
Gas  Transmission  Company  for  the  Chattanooga-Knox¬ 
ville  line.  A  I  didn’t  say  that.  I  figured  it  would  be 
1951  before  we  would  meet  the  full  requirements  of  that 
market,  which  we  understand  to  be  around  64  million  feet 
a  day.  We  understand  it  will  take  you  five  years 

110  to  build  up  to  that  demand. 

Q  Assuming  that  you  get  approval  for  your  G- 
962  and  your  G-1070,  how  long  after  that  approval  before 
you  will  be  in  a  position  to  deliver  that  gas?  A  I  think 
we  will  be  able  to  deliver  it  just  as  fast  as  you  are  able 
to  take  it,  and  I  think  we  will  be  able  to  deliver  the  full 
quantity  by  1951,  which  will  be  still  two  years  before  you 
will  be  able  to  take  it. 


•  •  •  • 
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BY  MB.  DENSON: 

111  Q  Mr.  Symonds,  when  will  you  be  able  to  deliver 
60,000  mcf  of  natural  gas  for  Oak  Ridge  ?  A  If 

the  Commission  grants  a  certificate  in  Docket  G-1065,  and 
the  capacity  now  available  to  be  transferred  from  the 
Chattanooga-Knoxville  project  to  the  Greenbrier  delivery 
point,  we  will  be  able  to  meet  that  no  later  than  September 
and  possibly  by  August  of  this  year.  It  is  entirely  a  ques¬ 
tion  of  construction  schedules, — no  later  than  that,  per¬ 
haps  earlier. 

Q  Is  it  absolutely  necessary  to  take  gas  away  from 
the  Knoxville-Chattanooga  area  in  order  to  supply  Oak 
Ridge  with  this  60,000  mcf?  A  Our  obligation  is  to  the 
East  Tennessee  Natural  Gas  Company,  and  if  they  do  not 
choose  to  make  that  diversion,  then  the  only  gas  we  would 
have  available  would  be  to  take  it  away  from  somebody 
else,  which  means  an  allocation  case,  which  we  would  fight, 
even  though  we  recognize  the  needs  of  the  Atomic  Energy 
Commission,  for  we  cannot  abrogate  contracts  now  in 
existence. 

Q  You  would  still  oppose —  A  We  would  still  oppose 
it  until  we  had  been  allowed  to  build  the  facilities  to  ren¬ 
der  the  service  we  also  feel  is  necessary. 

•  *  •  • 

112  Q  How  much  gas  will  you  be  able  to  deliver  this 
summer  and  fall  to  go  to  the  Atomic  Energy  Com¬ 
mission  up  there?  A  I  have  heard  the  previous  witness 
testify  that  they  would  have  somewhere  between  40  and  60 
thousand  mcf  per  day  of  requirement,  and  I  would  ex¬ 
pect  by  fall  to  be  able  to  deliver  the  entire  amount  that 
they  would  need. 

Q  What  I  was  getting  at,  due  to  the  fact,  as  you  ex¬ 
pressed  it  a  minute  ago,  that  Chattanooga  might  not  have 
but  a  small  requirement  when  they  first  started  out,  would 
you  have  enough  to  supply  both  of  them  with  Chatta¬ 
nooga’s  demand  growing  gradually  and  slowly  this  coming 
fall?  A  Providing  the  total  load  on  us  does  not  exceed 
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60,  I  think  we  could.  If  the  total  load  on  us  exceeded 
60, 1  would  have  to  say  no. 

•  •  •  • 

113  BY  MR.  BOMAR: 

Q  Mr.  Symonds,  in  order  that  you  may  know 
who  I  am,  I  represent  Tennessee  Gas  Company,  which  I 
think  is  the  original  Tennessee  Gas  Company.  We  have 
been  in  existence  since  1930  as  a  distributing  company 
in  Tennessee. 

•  •  •  • 

114  Q  Now,  in  order  that  we  may  get  this  clear,  I 

don’t  understand  a  lot  of  this  G  business,  as  I 

understand  you  filed  Docket  G-962  to  construct  facilities 
for  what  purpose?  A  We  filed  Docket  G-962  to  construct 
gas  carrying  facilities  to  take  gas  to  Ohio,  Pennsyl- 

115  vania,  western  New  York  State  and  on  into  Boston. 
The  first  amendment  to  that  docket  was  to  limit 

that  line  to  the  so-called  Buffalo  extension  to  serve  gas  to 
customers  that  far.  It  was  contemplated  that  the  balance 
of  the  docket  would  be  heard  either  under  that  docket  or 
another  one  at  a  later  date. 

Q  The  purpose  of  that  line  was  to  get  gas  up  on  into 
the  north  and  east?  A  That  is  right. 

Q  To  other  customers  with  whom  you  had  contem¬ 
plated  making  contracts?  A  Yes,  contemplated  and 
made. 

•  •  •  • 

Q  Long  before  the  hearing.  Now,  as  a  result, 

116  though  of  your  filing  that  application  and  at  the 
hearing  the  Commission  determined  that  you  did 

not  have  sufficient  gas  reserves  to  complete  the  entire 
application.  Isn’t  that  about  the  correct  result?  A  Well, 
the  Commission  set  up  certain  new  standards  in  our  docket 
which  had  not  been  previously  required  of  applicants. 
We  presented  evidence  on  reserves  which  was  in  all  intents 
consistent  with  that  which  we  had  presented  in  preceding 
dockets.  On  the  basis  of  the  new  rules,  we  did  not  have 
adequate  gas  supplies  to  go  forward. 
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Q  They  determined  that  yon  did  not  have  adequate 
reserves  at  that  time  to  go  forward  with  all  your  applica¬ 
tions?  A  That  is  right 

Q  They  didn ’t  grant  it,  nor  did  they  deny  it.  A  They 
reopened  it. 

Q  They  reopened  it.  Now,  you  feel  that  your  first  ob¬ 
ligation  is  to  962,  don’t  you?  A  Yes,  I  do,  because  in 
989,  60  million  feet  was  taken  care  of  for  East  Tennessee ; 
in,  I  think  it  was  G-575,  the  City  of  Nashville  got  a  7(a) 
order  against  us,  so  we  feel  we  have  done  at  least  as 
much  as  they  have  been  able  to  take  from  us  up  to  date. 

•  •  •  • 

122  BY  MR.  BOMAR: 

Q  Mr.  Symonds,  we  were  talking  about  Docket 
G-962.  As  I  understood  you  to  state,  you  feel  your  pri¬ 
mary  obligation  is  in  G-962?  A  Our  primary  obligation 
for  which  we  have  not  received  authority  and  which  we 
are  not  now-  building  facilities  to  meet. 

Q  Is  in  Docket  G-962?  A  Before  G-1070. 

Q  Now,  then,  assuming,  taking  under  consideration  the 
fact  that  the  Commission  has  ordered  you  to  make  a  fur¬ 
ther  showing  of  gas  reserves  in  962,  and  further  taking 
into  consideration  the  fact  that  your  counsel  this  morning 
stated  that  your  company  was  moving  to  consolidate  1070 
with  962  for  hearing  at  a  later  date,  and  at  that  hearing 
you  are  only  able  to  develop  reserves  sufficient  to  cover 
one  of  the  two  dockets,  which  docket  are  you  going  to 
prefer?  A  We  won’t  come  for-ward  until  we  can  cover 
them  both. 

Q  In  other  words,  you  would  delay  your  962  until 
such  time  as  you  are  able  to  show  reserves  for  both  962 
and  1070?  A  That  is  correct,  if  the  order  consolidating 
the  dockets  is  granted  by  the  Commission. 

Q  What  is  the  earliest  date  that  you  can  state 

123  here  that  you  will  come  forward  with  any  proof  in 
either  one  of  those  dockets?  A  I  won’t  state  a 


date. 
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•  •  •  • 

124  Q  Now,  primarily,  Mr.  Symonds,  I  am  interested 
in  three  towns  down  in  middle  Tennessee,  Columbia, 

Shelbyville  and  Murfreesboro,  who  are  prospective  cus¬ 
tomers  of  East  Tennessee  Natural  Gas  Company  at  the 
time  they  purchase  gas  from  you  for  delivery  on  the  Knox- 
ville-Chattanooga  route. 

Now,  in  the  event  that  that  line  for  any  reason  is  not 
constructed,  would  you  be  willing  to  make  available  gas 
to  Tennessee  Gas  Company  or  its  assigns  for  delivery  to 
those  communities  in  middle  Tennessee? 

•  •  •  • 

TEE  WITNESS:  We  will  be  glad  to  talk  to  you,  but 
we  will  not  do  so  until  962  and  1070  have  been  fully  and 
irrevocably  thrown  out.  After  that  we  will  talk  to 

125  anybody,  if  we  are  able  to  go  forward  with  any¬ 
thing  at  that  time. 

BY  MR.  BOMAR: 

Q  In  other  words,  you  have  got  to  get  rid  of  both  962 
and  1070  before  you  will  ever  consider  any  other  supply 
of  natural  gas  for  that  middle  Tennessee  area?  A  That 
is  correct. 

•  •  •  • 

BY  MR.  McGRATH: 

Q  Mr.  Symonds,  in  Docket  G-808,  you  were  authorized 
to  increase  your  capacity  to  60,000  Mcf — 600,000  Mcf  per 
day,  were  you  not?  A  That  is  right. 

•  •  •  • 

126  Q  Now,  when  you  got  the  increased  capacity  of 
60  million  cubic  feet  a  day  over  and  above  the  600 

million,  then  that  gas  was  all  put  under  contract,  was  it, 
the  whole  660  million  cubic  feet  a  day?  A  We  think 
East  Tennessee  and  Alabama  Tennessee  have  that  under 
contract,  yes. 

•  •  •  • 

Q  Now,  in  G-962,  you  made  an  application  which,  if 
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granted,  will  increase  your  capacity  to  approximately  a 
billion  cubic  feet  a  day?  A  That  is  right. 

127  Q  With  the  transportation  contract  made  with 
the  Manufacturers  Light  and  Heat,  would  that  be 

increased  by  11  million  cubic  feet  a  day  over  and  above 
the  original  billion?  A  No,  it  cuts  back  to  a  billion,  so 
that  the  total  deliveries,  including  that  which  we  trans¬ 
port  as  a  transportation  deal  still  comes  to  the  billion. 

Q  Then  with  that,  Manufacturers  Light  and  Heat,  of 
the  capacity  that  you  would  have  in  Docket  G-962,  you 
will  then  have  had  sales  exclusive  of  East  Tennessee  of 
770  million  cubic  feet  a  day,  I  think,  would  you  not?  A 
771,  including  60  to  East  Tennessee  and  Alabama  Ten¬ 
nessee. 

Q  Including  60.  Now,  when  you  say  East  Tennessee 
and  Alabama  Tennessee,  just  what  do  you  mean  by  that, 
including  60  you  say?  A  Including  60  million  for  those 
two  customers,  in  my  opinion.  Their  estimates  of  the 
build-up  of  their  demand  show  that  it  will  take  them  sev¬ 
eral  years,  I  believe  it  was  five,  to  reach  60  million,  and 
certainly  we  would  anticipate  to  build  even  with  them 
and  not  carry  idle  capacity. 

Q  In  962  I  think  your  presentation  was  that  initially 
the  Chattanooga-Knoxville  line  would  require  40  million 
cubic  feet  a  day,  is  that  right?  A  I  don’t  think  it 

128  was  even  that  high  initially.  It  would  grow  up  to 
that  in  a  year  or  two. 

Q  Now,  in  talking  about  diverting  gas  to  Oak  Ridge, 
are  you  including  diversion  from  Alabama  Tennessee  as 
well?  A  No,  because  we  have  proven  to  ourselves  this 
winter,  Mr.  McGrath,  that  we  can  run  this  system  at  least 
three  percent  overload.  We  have  delivered  in  the  month 
of  February  about  625  million  a  day,  and  I  think  we  can 
deliver  enough  overload  out  of  presently  authorized  facili¬ 
ties  to  supply  Alabama  Tennessee  and  also  60  million  to 
the  Oak  Ridge  Plant. 

Q  Well,  now,  60  million  when?  You  couldn’t  do  that 
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initially,  can  you?  A  By  the  time  they  are  ready,  we 
can.  I  am  going  to  have  700  million  plus  capacity  by  the 
end  of  this  year  under  presently  authorized  dockets. 

Q  Now,  do  not  your  other  contracts,  or  other  purchas¬ 
ers  have  prior  claim  to  gas  which  may  be  available  from 
any  of  your  facilities  generally  where  you  are  not  able 
to  make  deliveries  to  another  existing  customer  like  East 
Tennessee?  A  Our  obligation  to  Columbia  is  that  they 
will  share  ratably  in  any  gas  that  gets  as  far  north  as 
Kentucky,  but  if  this  gas  is  stopped  at  Oak  Ridge,  that 
would  be  a  deduction  before  there  would  be  any  excess 
available. 

Q  What  about  your  agreement  with  Consolidated?  A 
It  has  to  cross  the  Ohio  River  before  they  share  in 
it. 

129  Q  In  other  wmrds,  you  could  put  any  given 
amount  into  Oak  Ridge,  taking  it  away  from  any 
of  your  other  customers  down  there  and  the  customers  in 
the  Appalachian  area  would  have  no  recourse?  A  No, 
we  have  contracted  demand  quantities  with  our  other 
customers,  and  we  are  serving  those  full  contracted  de¬ 
mands  today.  The  additional  quantities,  except  for  this 
Columbia  transportation  deal,  have  been  held  up  in  962. 

Q  In  962  you  contemplated  an  additional  delivery  of 
40  million  cubic  feet  for  East  Tennessee  for  Chattanooga 
and  Knoxville  and  I  don’t  understand  where  you  are  go¬ 
ing  to  get  the  other  20  million  cubic  feet  to  take  up  to 
Oak  Ridge?  A  Well,  we  are  going  to  have  a  total  de¬ 
signed  capacity  by  the  end  of  this  year  of  something  over 
700,  and  if  vre  are  fortunate  with  pipe,  771,  and  in  order 
to  deliver  our  full  requirements  to  Columbia  if  we  get 
the  matter  of  delivery  point  straightened  out  in  962,  and 
certainly  we  will  have  a  three  percent  overload  on  700 
million,  which  would  give  us  20  million  feet  additional. 

Q  Would  you  not  consider,  Mr.  Svmonds,  if  the  cus¬ 
tomers  in  the  Appalachian  area  and  in  Kentucky  using 
gas  for  general  purposes  had  facilities  available  to  accept 
it  that  that  would  be  a  use  preferential  to  the  boiler  fuel 
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use  at  Oak  Ridge?  A  Fundamentally  I  think  it  is  a 
preferential  use  to  use  for  boiler  fuel,  but  it  isn’t 

130  for  me  to  argue  with  the  Atomic  Energy  Commis¬ 
sion.  They  ought  to  know  their  needs  better  than  I. 

Q  You  deprecate  the  use  for  boiler  fuel,  but  there 
might  be  a  distinction  in  this  case  which  might  warrant 
it,  is  that  what  you  say?  A  I  draw  a  distinction  in  this 
case,  if  they  want  it. 

Q  Now,  what  about  the  amount  of  gas  that  you  are 
obligated  to  sell  to  Louisville  out  of  the  962  facilities? 
A  20  million  feet  a  day,  and  they  have  been  served  all 
this  winter. 

Q  That  is  without  completing  your  962  facilities?  A 
They  didn’t  ask  for  any  more  in  962. 

Q  What  about  the  towns  dowrn  in  Mississippi,  Holly 
Springs,  Portland  and  those  places?  Will  they  get  gas 
as  early  as  they  would  otherwise  if  you  put  on  the  Oak 
Ridge  plant?  A  It  is  all  in  there.  They  will  get  on; 
just  as  fast  as  they  are  ready  to  go,  we  will  be  ready  to 
serve  them. 

Q  Well,  of  course  to  the  extent  that  it  is  necessary  to 
get  out  and  get  an  additional  60  million  cubic  feet  a  day 
to  make  up  the  amounts  required  in  G-962  and  G-1070, 
your  customers  will  be  delayed  to  that  extent  in  getting 
their  service?  A  We  might  be  delayed  in  getting 

131  the  authorization,  but  unless  we  are  a  lot  slower 
than  I  think  we  are,  unless  this  Commission  delays 

us  in  giving  us  the  requested  authority  longer  than  we 
think,  we  will  not  be  held  up  in  any  physical  delivery  of 
gas,  because  we  can  go  right  on  building  this  year,  and 
should  we  have  proper  approval  and  should  we  be  able 
to  do  this  job  at  all,  we  will  be  able  to  do  it  well  in  advance 
of  the  time  when  we  would  have  to  slow  down  construc¬ 
tion. 

Q  Well,  so  far  as  filing  your  application  for  a  certifi¬ 
cate  is  concerned,  you  have  had  since  September  29.  Now, 
to  get  this  additional  gas,  you  say  you  are  not  in  a  posi¬ 
tion  to  show  that  you  have  it. 
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Now,  you  will  take  just  that  much  longer  to  get  an  addi¬ 
tional  60  million  cubic  feet  a  day  under  firm  contract, 
won’t  you?  A  That  is  the  reason  we  haven’t  been  here 
before,  one  of  the  reasons. 

Q  And  that  in  itself  will  delay  progress  in  962  and 
G-1070?  A  As  to  regulatory  authority,  yes;  as  to  physi¬ 
cal  construction,  no. 

133  MR.  MAY:  The  motion  said  planned  construc¬ 
tion,  did  it  not? 

THE  WITNESS :  Let  me  see  the  motion. 

•  •  •  • 

THE  WITNESS:  Mr.  McGrath,  reading  the  para¬ 
graph  to  which  you  refer  to  the  motion  which  I  did  sign, 
the  applicant  would  be  willing  to  accept  a  certificated  con¬ 
ditioned  in  the  manner  suggested  which  in  its  opinion 
would  fully  protect  the  public  interests,  and  which  at  the 
same  time  enable  applicant  in  an  orderly  and  economical 
manner  to  plan  its  construction  and  to  give  assurance  to 
its  construction  labor  of  continuity  of  working  conditions. 

I  have  tried  to  explain  what  I  meant  by  that,  and  I 
still  believe  it  is  the  right  statement  to  make. 

BY  MR.  McGRATH : 

134  Q  I  understood  your  statement  heretofore  that 
your  crews  would  continue  to  work  and  that  there 

wouldn’t  be  any  delay  from  a  construction  standpoint  in 
connection  with  G-962,  that  you  could  go  right  ahead  and 
build  the  line.  The  only  delay  would  result  possibly  from 
the  action  of  the  regulatory  bodies?  A  Yes,  but  it  isn’t 
fair  to  a  man  to  say,  ‘‘Here  is  a  year’s  work,”  when  by 
due  diligence  or  additional  authority  from  this  Commission 
I  could  give  them  three  years’  work.  That  is  what  I  was 
referring  to. 

•  •  •  • 

Q  When  will  the  total  delivery  aggregating  660  mil¬ 
lion  cubic  feet  a  day  be  made,  when  will  your  capacity  be 
up  to  that  point?  A  If  a  certificate  is  issued  in  this 
docket,  I  would  say  by  August.  If  it  is  not,  we  will  de- 
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liver  60  million  additional  to  Colnmbia  as  far  north  as 
Means,  if  they  can  take  it,  by  October. 

•  •  •  • 

135  Q  When  do  you  expect  to  complete  construction 
of  facilities  to  deliver  the  771  million  cubic  feet  a 

day?  A  I  have  got  a  gambling  chance  to  finish  them  by 
the  end  of  the  year,  and  certainly  I  think  by  the  middle 
of  next  year. 

Q  And  what  effect  if  any  would  the  allowance  or  dis¬ 
allowance  of  this  application  have  on  that  situation?  A 
Well,  if  this  line  isn’t  built,  or  the  facilities  authorized 
in  G-889  aren’t  built,  I  have  got  60  million  of  idle  ca¬ 
pacity. 

Q  I  don’t  think  that  answers  my  question  as  clearly 
as  I  would  like  to  have  it.  A  I  can  deliver  it  all,  but  if 
the  facilities  of  the  East  Tennessee  Company  in  this 
docket,  or  in  the  preceding  docket,  are  not  built,  I  have  got 
60  million  feet  of  capacity  built  into  my  line  with  no 
customer. 

MR.  KURTZ:  Preceding  docket,  which  do  you  mean, 
Mr.  Symonds? 

ME.  MAY:  889. 

THE  WITNESS:  889  or  1065  are  the  two  East  Ten¬ 
nessee  dockets.  In  other  words,  if  they  don’t  build  this 
one,  they  might  build  the  Chattanooga  line  and  still 

136  be  able  to  take  delivery  of  this  gas. 

•  •  •  • 

BY  MR.  LITTLE : 

Q  Mr.  Symonds,  I  understood  you  just  to  say  that 
your  work  this  summer  will  bring  you  to  a  point  where 
you  will  have  some  60,000  Mcf  per  day  of  capacity  for 
East  Tennessee  Natural  Gas  Company  A  At  least. 

Q  And  if  we  do  not  receive  a  certificate  in  this  case, 
or  conversely  don’t  build  our  facilities  in  G-889,  then  you 
will  be  in  the  position  of  having  60,000  capacity  reserved 
for  us,  but  we  will  not  be  in  a  position  to  take  it.  A  Yes, 
and  I  would  deliver  it  as  an  interim  delivery,  probably 
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to  Columbia  if  they  have  facilities  at  Means,  Kentucky, 
to  take  it. 

Q  And  of  course  even  though  you  would  undertake  to 
continue  and  protect  our  rights  in  that  60,000  capacity  that 
you  were  making  interim  delivery  to  Columbia,  it 

137  would  complicate  the  question  of  just  when  we 
might  get  it  back  when  we  were  ready,  might  it  not? 

A  I  don’t  think  so,  Mr.  Little,  because  we  have  the  trans¬ 
portation  deal,  presuming  this  delivery  point  question  is 
straightened  out,  authorization  for  111  feet  of  transpor¬ 
tation  to  Columbia,  and  if  you  came  on  the  line  within 
a  reasonable  period  after  that,  we  think  we  would  be 
there,  would  have  built  still  more  facilities  and  be  able 
to  deliver  the  whole  111  to  Columbia  and  60  million  to 
the  Tennessee  market. 

Q  In  other  words,  then,  if  we  are  able  to  take  our 
60,000  this  summer  or  early  fall,  you  would  probably  start 
delivering  that  to  Columbia  as  a  part  of  your  transporta¬ 
tion  contract  to  deliver  110,000  to  manufacturers?  A  No, 
we  would  not.  We  would  deliver  it  as  an  interim  excess 
delivery,  because  we  could  not  validate  and  put  the  trans¬ 
portation  contract  in  effect,  because  of  the  terms  of  the 
deal,  until  we  were  able  to  deliver  it  all,  and  we  would 
make  a  month-to-month  interim  delivery  to  them  until  we 
had  111  million  feet  of  capacity  built  into  the  line,  at 
which  time,  if  they  w’ere  able  to  take  it  at  the  authorized 
delivery  point,  we  would  then  put  that  contract  into  ef¬ 
fect,  and  the  60  million  would  be  free. 

Q  Is  it  your  considered  opinion,  Mr.  Symonds,  that  in 
the  event  the  Commission  should  authorize  the 

138  transfer  of  the  southern  delivery  point,  as  author¬ 
ized  in  Docket  889  to  the  northern  delivery  point 

at  or  about  Greenbrier,  for  which  the  certificate  is  being 
sought  in  this  Docket  G-1065,  that  you  would  be  able  so  to 
co-ordinate  vour  efforts  at  construction,  and  otherwise, 
that  no  prejudice  would  result  in  point  of  quantity  or 
time  of  delivery  to  persons  proposed  to  be  served  by  East 
Tennessee  under  its  certificate  in  Docket  889? 
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•  •  *  * 

THE  WITNESS:  If  this  certificate  in  1065  is  granted, 
and  we  are  denied  a  certificate  in  962  and  1070,  we  will  not 
have  any  gas  to  sell  Chattanooga.  If  those  other  dockets 
are  granted  so  that  we  do  not  have  a  gap  in  our  construc¬ 
tion,  then  the  answer  to  your  question  is  yes,  there  would 
be  no  delay  in  quantity  or  quality. 

BY  MR.  LITTLE: 

Q  And  of  course  you  are  preparing  in  good  faith  and 
with  the  utmost  diligence  to  undertake  to  meet  the  re¬ 
quirements  of  the  Commission  in  its  order  of  last  Sep¬ 
tember  in  your  Docket  G-962?  A  We  are  not  only  pre¬ 
paring  to  meet  it  in  962,  but  also  in  1070,  if  it  should  be 
consolidated  with  962. 

Q  And  you  would  treat  1070  in  the  event  of  consoli¬ 
dation  as  being  on  a  parity  with  the  remaining  fa- 
139  cilities  in  G-962?  A  That  is  right. 

Q  And  you  are  expecting  to  ask  a  hearing  in 
that  proceeding  just  so  soon  as  you  can  get  fixed  definite 
contracts  for  additional  reserves  so  that  you  feel  that  you 
will  be  in  a  position  to  meet  what  you  deem  to  be  the  re¬ 
quirements  of  the  Commission  under  its  September  order 
in  962  ?  A  That  is  correct. 

Q  And  in  the  event  you  obtain  the  necessary  authoriza¬ 
tions,  your  remaining  facilities  in  962  and  your  proposed 
facilities  in  1070,  would  be  built  simultaneously  under  a 
balanced  construction  program?  A  Yes,  they  would  have 
to  be. 

Q  As  a  matter  of  fact,  of  course,  when  you  have  sev¬ 
eral  authorizations  and  haven’t  completed  construction, 
you  really  in  construction  pay  very  little  attention  to  the 
docket  number.  It  is  more  a  question  then  of  how  it  is 
feasible  to  build  rather  than  whether  this  thing  is  under 
a  particular  certificate  authorized,  or  whether  it  is  under 
a  different  particular  certificate  authorized.  A  Well,  so 
long  as  we  treat,  we  have  felt  that  we  should  do  the  most 
economical  job  -we  can  so  long  as  we  treat  the  resulting 
capacities  in  the  spirit  of  the  docket  under  which  those 
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capacities,  the  authority  to  serve  were  granted.  In  other 
words,  we  haven’t  worried  whether  we  built  part  of  701 
ahead  of  808,  or  whether  we  built  part  of  808  ahead 

140  of  701.  We  built  them  simultaneously  in  order  to 
arrive  at  the  ability  to  serve  600  million  feet  a  day 

in  the  earliest  possible  moment,  and  with  the  greatest  ex¬ 
pedition.  In  fact,  I  think  it  is  a  matter  of  record  that  the 
last  piece  of  construction  w’hich  was  completed  in  1948 
was  a  piece  of  701,  not  a  piece  of  808. 

Q  And  the  very  practical  phases  of  such  program 
would  probably  result  in  your  having  some  additional 
capacity  as  far  as  Greenbrier,  and  as  far  as  Lobelville 
without  necessarily  having  capacity  at  the  ultimate  north¬ 
ern  terminus?  A  That  might  be  reasonable,  but  I  cer¬ 
tainly  don ’t  think  it  will  be  fair  to  our  northern  customers 
if  we  didn’t  at  least  try  to  keep  it  rateable  in  fact  as  well 
as  in  letter.  We  w'ould  try  to  keep  it  rateable  across  the 
board,  and  I  believe  we  could  do  so  without  anyone  being 
hurt. 

•  •  •  • 

BY  MB.  FLANINGAM: 

Q  Mr.  Svmonds,  as  I  understand  your  testimony,  you 
presently  have  authorized  facilities  which  are  yet  to  be 
constructed  that  will  give  you  a  full  construction  program 
for  the  coming  construction  season,  that  is  of  this  cal¬ 
endar  year,  isn’t  that  what  you  have  stated  in  sub- 

141  stance?  A  I  have  said  that  if  the  delivery  point 
on  the  Columbia  contract  is  straightened  out,  that 

is  the  case,  and  certainly  as  a  physical  matter  we  have  a 
lot  of  construction  to  do  prior  to  that,  and  we  think  the 
straightening  out  of  that  delivery  point  would  come  in 
962-B  without  a  separate  opinion. 

Q  Excluding  that  question  of  that  delivery  point —  A 
We  have  got  a  year’s  work  set  out  for  us. 

Q  So  in  reality,  it  might  be  said  that  you  have  all  of 
this  year  in  which  to  come  forward  and  present  your  ad¬ 
ditional  testimony  in  G-962,  and  also  your  showing  in  1070, 
and  seek  the  authorization  in  those  two  dockets,  and  so 
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doing  would  not  delay  your  construction  program  as  a 
practical  matter.  A  That  is  correct.  It  is  our  inten¬ 
tion,  however,  because  we  think  it  is  the  spirit  that  we 
will  come  forward  as  soon  as  we  are  able,  but  the  state¬ 
ment  you  have  made  is  correct. 

Q  The  Commission  in  the  September  1948  order  to 
which  reference  has  been  made  in  Docket  G-962,  did  indi¬ 
cate  that  if  your  further  showing  was  satisfactory,  that 
it  contemplated  issuing  forthwith  a  certificate,  did  it  not? 
A  That  is  what  it  said. 

Q  And  when  your  company  in  Docket  G-962  in  Oc¬ 
tober  1948  filed  a  motion  to  advance  the  hearing  of  the 
matter  with  respect  to  a  part  of  those  facilities,  the 

142  matter  was  immediately  set  for  hearing,  was  it 
not?  A  That  is  correct. 

Q  And  included  a  certificate  issued  on  December  7, 
1948,  for  the  so-called  G-962-A  facilities,  exclusive  of  that 
extension  into  Ohio?  A  That  is  right.  If  the  same  ac¬ 
tion  that  came  forward  in  962-B,  we  would  be  very  happy. 

Q  On  December  17,  1948,  you  filed  a  motion  in  G-962 
for  a  continuance  of  the  January  5, 1949,  hearing  that  had 
been  scheduled  in  G-962,  did  you  not,  Mr.  Symonds?  A 
We  di  d. 

Q  And  on  December  23,  1948,  the  Commission  post¬ 
poned  that  hearing  to  be  fixed  upon  15  days’  notice,  isn’t 
that  correct?  A  That  is  right.  I  remember  these,  be¬ 
cause  they  are  recent. 

Q  And  isn’t  it  true  that  the  Commission  in  that  order 
stated  that  this  will  permit  future  developments  to  war¬ 
rant  reconvening  the  hearing  prior  to  April  1949,  the  date 
that  you  had  requested  in  your  motion?  A  That  is  right. 

Q  The  only  reason  I  think  it  is  appropriate  to  call 
attention  to  these  matters  in  the  record  is  that  there  has 
been  some  reference  made  to  delays  in  obtaining  regula¬ 
tory  authorization,  and  I  wanted  to  call  attention 

143  to  these  facts  that  certainly  with  respect  to  plead¬ 
ings  filed  by  you  the  Commission  has  acted  very 

promptly,  has  it  not,  Mr.  Symonds?  A  I  think  they 
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have.  What  I  am  going  to  say,  though,  is  that  I  am  not 
complaining,  I  am  merely  saying  there  might  be  an  indefi¬ 
nite  delay  if  it  was  turned  down,  and  that  is  why  I  keep 
saying  that  is  the  kind  of  delay  I  am  referring  to. 

Q  In  the  motion  that  I  referred  to  asking  for  the 
continuance  until  January  5,  1949,  hearing,  you  asked  that 
the  hearing  be  postponed  to  early  in  April,  1949,  did  you 
not,  Mr.  Symonds?  A  We  did. 

Q  You  stated  in  that  motion,  I  believe,  that  your  nego¬ 
tiations  for  additional  gas  purchase  contracts  are  well  ad¬ 
vanced?  A  We  have  concluded  a  lot  of  contracts  al¬ 
ready.  I  might  say  the  reason  that  I  don’t  know’  when  I 
am  going  to  go  forward  on  this  docket  on  any  particular 
date  is  the  minute  that  a  date  is  set,  we  are  under  pres¬ 
sure  from  the  producers  to  give  concessions  to  get  con¬ 
tracts  closed,  and  by  adding  1070,  or  the  willingness  to 
consolidate  1070  with  962-B,  w’e  have  to  get  a  few’  more 
contracts. 

Q  In  your  motion  of  December  1948  in  going  for  a 
continuance  to  early  in  April  1949,  the  filing  of  that 
motion  was  based  upon  your  situation  at  that  time  that 
you  expected  to  be  able  to  go  forward  at  a  hearing 
144  in  April  1949,  the  balance  of  G-962?  A  We  did, 
and  we  might  still  be  able  to  do  it.  It  is  just  a 
question  of  what  is  going  to  happen  next  week  or  so.  It 
it  just  a  question  of  getting  gas  contracts  signed,  getting 
the  geology  and  the  reserve  picture  build  up  in  accord¬ 
ance  with  the  requirements  of  the  Commission  as  laid 
dow~n  in  the  September  order,  and  w’hen  those  things  are 
done,  we  will  be  here  with  our  request  to  go  forward  in 
that  docket. 

Q  My  question,  Mr.  Symonds,  was  that  the  basis  of 
your  request  and  the  motion  for  a  continuance  from 
January  1,  1949,  until  early  in  April  1949,  was  that  you 
expected  to  be  prepared  to  go  forward  at  the  further 
hearing  in  G-962  early  in  April  1949,  w’hen  you  filed  that 
motion  in  December.  A  In  December  we  expected  to  be 


179 


able  to  go  forward.  I  am  not  going  to  change  that,  nor 
am  I  going  to  say  that  I  will  go  forward  right  now,  as 
of  March  8. 

Q  Well,  do  I  understand  you  to  say  that  your  situa¬ 
tion  is  not  changed  from  that  in  December  when  you  filed 
this  motion  for  continuance,  which  led  you  to  believe  that 
you  would  be  prepared  to  go  forward  at  a  hearing  in 
G-962-B  in  April  1949?  A  Our  situation  hasn’t  changed, 
except  in  one  particular,  and  that  is  I  have  got  to  figure 
up  60  million  feet  more  of  contracts  to  service  the  1070 
docket  if  it  is  consolidated.  If  you  will  let  me  go 

145  forth  with  962  without  1070,  I  might  file  a  motion 
to  go  forward  quickly,  but  I  would  prefer  to  get  it 

all  in  one  basket  and  go  forward  together,  and  present 
a  more  than  adequate  showing. 

Q  As  I  understand  it,  your  company  is  filing  a  motion 
to  sever  1070  from  the  instant  proceeding,  consolidate  it 
with  962,  and  that  both  matters  be  set  for  hearing  at  a 
time  certain  in  the  near  future?  A  To  be  set  for  a  time 
certain  upon  application  by  us.  I  w^ould  hope  it  would 
be  in  the  near  future. 

Q  I  understood  you  to  state  on  direct  that  you  ex¬ 
pected  to  be  able  to  go  forward  in  these  two  dockets  in 
the  spring  of  1949,  is  that  a  correct  statement?  A  That 
is  a  correct  statement. 

Q  There  has  been  reference  made  to  requesting  the 
Commission  to  authorize  the  transfer  of  the  delivery 
points  of  the  gas  which  was  provided  for  the  East  Ten¬ 
nessee  Company  to  service  the  G-889  project.  You  are 
familiar  with  that?  A  Yes. 

Q  Do  X  understand  that  your  company  is  joining  in 
that  request,  so  to  speak?  A  Yes. 

Q  And  will  join  in  it,  you  are  joining  in  it?  A 
Well,  we  would  like  to  cooperate  with  East  Tennessee.  To 
that  end,  we  will  join  with  them.  At  the  same  time,  it  is 
their  initiative  that  they  take  gas  now  set  up  for 

146  Chattanooga  and  Knoxville  and  give  it  to  this  gov¬ 
ernment  agency  which  they  consider  to  be  a  more 
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important  immediate  use,  and  to  that  end  we  are  cooper¬ 
ating  with  them  in  their  choice. 

Q  But  there  is  a  question  of  authorization  to  your 
company  to  make  a  delivery  of  gas  to  the  East  Tennessee 
Company  at  or  near  Greenbrier,  Tennessee,  and  not  at  or 
near  Lobelville,  Tennessee,  which  is  the  present  state  of 
the  authorization.  A  We  will  join  in  that  question. 

Q  I  understood  you  to  state  that  you  had  delivered  as 
much  as  625,000  Mcf  per  day  during  the  past  month  of 
February,  is  that  correct?  A  That  is  right. 

Q  That  represents  the  maximum  daily  delivery  which 
your  company  has  made  to  date?  A  I  think  we  had  one 
635  day,  but  we  couldn’t  quite  keep  it  up. 

Q  Mr.  Symonds,  would  you  state  for  the  record  briefly 
the  status  by  dockets  of  your  construction  program?  In 
other  words,  have  all  the  facilities  authorized  in  G-808 
been  completed  and  placed  in  operation  ?  A  No. 

Q  There  was  a  total  capacity —  A  The  capacity  has 
been  met.  The  dockets  are  all  mixed  up  as  necessary 
147  from  a  station  standpoint.  Station  Zero  has  not 
been  constructed,  although  it  is  scheduled  that  work 
will  start  this  month  and  wdll  be  completed  this  year.  On 
the  other  hand,  the  work  on  the  engines  in  Station  7, 
authorized  in  G-989,  has  been  completed  at  Greenville  as  a 
temporary  move  to  offset  the  Mystic  River  Bridge  which 
has  not  yet  had  actual  physical  construction  started.  A 
great  deal  of  work  has  been  done — 

Q  When  would  you  expect  to  construct  that?  A  1 
don  ?t  knew.  The  bids,  frankly  are  very  high.  I  am  trying 
to  work  them  down.  I  don’t  want  to  be  under  any  great 
pressure  in  getting  any  bids  back  in  line  again. 

Q  The  balance  of  G-989  exclusive  of  the  compressor 
additions  in  Station  7,  andtheG-962-A  facilities  remain 
to  be  constructed?  A  Yes,  I  am  not  sure — we  have  got 
twTo  engines  in  12  authorized  in  989. 

MR.  MAY :  We  have  been  submitting  monthly  reports 
to  the  Commission  on  construction  progress. 
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THE  WITNESS :  We  have  been  working  on  additional 
horsepower.  We  are  stacking  pipe  for  the  last  60  days, 
and  will  put  three  spreads  in  the  field  between  now  and 
the  first  of  April.  We  have  done  that  deliberately  to  keep 
down  construction  costs.  We  expect  by  June  to  be  as 
far  along  as  if  we  had  been  work  all  winter  on  the 
physical  construction. 

BY  MB.  FLANINGAM : 

148  Q  And  your  present  authorized  capacity  is  771,- 
000  Mcf  per  day?  A  That  is  correct. 

Q  And  it  is  your  expectation  to  complete  that  by  the 
end  of  this  year?  A  I  said  it  was  my  hope  by  the  end 
of  this  year,  that  was  my  expectation  by  the  middle  of  next 
year. 

•  •  •  • 

BY  MR.  KURTZ: 

Q  Mr.  Symonds,  I  am  a  little  confused  here,  speaking 
of  capacity  as  of  today.  A  771  million. 

Q  771,  and  that  includes  the  60,000  to  East  Tennessee? 
A  It  includes  60,000  made  available  in  Docket  G-989, 
which  would  serve  East  Tennessee  and  Alabama-Ten- 
nessee.  There  is  also  I  think  some  20  million  or  25  million 
for  the  county  seat  towns  and  small  customers,  which  is  a 
sporadic  load  and  has  not  yet  all  been  connected. 

149  Q  When  you  speak  of  going  forward  in  Docket 
No.  G-962,  what  markets  do  you  have  in  mind  serv¬ 
ing,  Boston?  A  The  962  docket  before  the  Commission, 
that  portion  covered  by  the  first  amendment  thereto,  takes 
us  as  far  as  Buffalo,  and  serves  a  total  of  190  million 
feet  north  of  the  Ohio  River.  The  docket  as  originally 
filed  contemplated  Boston,  but  because  of  its  age,  it 
would  be  my  intention  to  file  a  new  docket,  I  believe,  and 
be  governed  by  counsel  on  this,  for  the  facilities  from 
Buffalo  to  Albany  and  Boston. 

I  am  going  to  get  one  step  done  before  I  take  the  next. 

Q  In  other  words,  when  you  speak  of  Docket  No.  962, 
then  as  I  understand  it  the  construction  of  the  line  to 
Buffalo  in  which  you  have  entered  into  contracts  for  the 
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sale  of  190  million  per  day —  A  North  of  the  Ohio 
River. 

Q  — north  of  the  Ohio  River.  A  Now,  excuse  me, 
that  has  been  changed  because  there  is  an  extra  61  to 
be  hauled  for  Columbia  to  Brinker  Storage,  which  means 
a  total  delivery  under  that  docket,  as  it  will  be  reheard, 
of  251. 

Q  But  the  additional  volume  over  your  771  capacity 
would  be  190?  A  No,  we  also  make  additional  deliveries  to 
Hope  in  West  Virginia,  to  Columbia  in  both  West  Virginia 
and  Kentucky,  and  we  have  some  additional  capa- 

150  ity  for  smaller  towns  so  that  the  total  capacity  in 
Docket  G-962  is  one  billion  feet,  or  a  total  of  229 

million  feet  over  and  above  the  presently  authorized  ca¬ 
pacity. 

Q  Then  on  top  of  that  you  would  have  this  additional 
volume  in  G-1070  of  60  million  per  day?  A  That  is  cor¬ 
rect,  or  a  total  of  289  million  feet  of  sales  to  support 
with  adequate  reserves  in  that  docket. 

Q  So  that  as  we  understand  your  position,  Mr.  Sy- 
monds,  assume  that  for  some  reason  authorization  was 
not  received  in  Docket  No.  G-962,  would  you  still  desire 
to  furnish  the  additional  60,000  Mcf  a  day  to  East  Ten¬ 
nessee?  A  If  962  isn’t  granted,  I  think  it  would  throw 
the  whole  business  out,  and  we  would  have  to  start  right 
back  from  scratch  again  and  see  what  facilities  we  would 
justify,  re-engineer  the  line  to  put  that  in  in  lieu  of 
certain  962  facilities,  we  would  have  to  cancel  or  renego¬ 
tiate  contracts  with  the  present  holders  thereof,  and  it 
would  be  quite  a  complicated  proceeding.  I  don’t  like  to 
contemplate  it,  and  therefore  I  want  to  contemplate  going 
forward  as  one  docket  to  prove  it  up  simultaneously. 

Q  Well —  A  I  haven ’t  considered  the  other  alternative. 

Q  Let’s  put  it  the  other  way,  if  for  some  reason  G- 
1070  was  not  approved,  would  you  still  w’ant  to  go  for¬ 
ward  with  the  facilities  and  render  the  service  pro- 

151  posed  in  Docket  No.  G-962?  A  I  would  go  for¬ 
ward  with  the  facilities  in  962,  but  I  would  also 
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consider  it  my  obligation  to  refile  and  to  press  for  the 
facilities  authorized  in  G-1070,  or  some  substitute  facili¬ 
ties  equal  to  make  that  delivery  capacity  available. 

•  •  •  • 

153  Q  Mr.  Symonds,  we  will  withdraw  that  question. 
Was  it  just  a  question  of  gas  supply  which  is  the 

reason  you  don’t  want  to  go  forward  now  with  Docket 
G-1070?  A  No,  there  are  two  things.  First,  if  we  go 
forward  with  Docket  G-1070  before  962,  we  are  guilty 
of  putting  new  commitments  ahead  of  old  contracts.  Fur¬ 
thermore,  we  would,  as  a  physical  thing,  have  to  re-engi¬ 
neer  all  of  our  testimony  in  962,  throw  it  out,  put  1070 
in  first,  and  then  bring  back  all  of  our  exhibits.  It  would 
take  a  great  deal  of  time,  and  I  am  hopeful  we  can  beat 
it  by  going  the  other  route. 

Q  Just  so  we  understand  it  here,  you  say  that  you 
don’t  like  to  put  new  commitments  ahead.  You  have  an 
adequate  supply  at  this  time,  as  I  understand  your  testi¬ 
mony,  to  meet  the  requirements  in  1070,  but  it  would  re¬ 
quire  a  redesigning  of  your  facilities  to  deliver  the  gas, 
is  that  correct?  A  Yes,  we  would  have  to  take  and  take 
all  the  engineering  in  962,  drop  out  that  portion  not 

154  yet  approved,  put  in  such  additional  loops  and 
horsepower  to  deliver  60  million  feet  as  far  as 

Greenbriar,  and  then,  when  we  came  back  with  962,  we 
would  have  to  submit  the  rest  of  the  docket,  plus  an  addi¬ 
tional  on  top  of  it,  which  would  make  for  muddying  up 
and  destroying  the  effectiveness  of  the  greater  part  of 
a  7,000  page  record,  and  we  think  that  would  take  a  lot 
more  time  than  the  procedure  we  suggested. 

Q  In  other  words,  as  I  gather,  it  is  a  procedural  mat¬ 
ter  that  you  think  would  be  clarified  if  G-1070  was  not 
part  of  this  case  ?  A  I  think  it  was,  and  furthermore,  we 
don’t  believe  that  we  can  honestly  and  sincerely  put  1070 
ahead  of  the  contracts  we  have  made,  and  the  commit¬ 
ments,  which  are  moral  commitments  as  well,  we  made 
in  962.  We  are  prepared  to  put  them  on  a  parity,  but 
we  don ’t  feel  we  should  put  them  ahead. 
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Q  In  other  words,  the  reason  is  that  moral  commit¬ 
ment?  A  And  the  physical  paper  work  that  would  go 
with  it. 

MR.  MAY:  And  contracts  with  the  companies? 

THE  WITNESS :  Well,  it  is  a  moral  commitment  and 
a  contract  commitment.  Of  course  the  contract  commit¬ 
ment  can  be  abrogated  by  this  Commission  by  denying  a 
certificate. 

•  •  •  • 

155  PRESIDING  EXAMINER:  Any  redirect? 

MR.  SPEARS:  I  would  like  to  ask  one  further 

question. 

BY  MR.  SPEARS : 

Q  Mr.  Symonds,  to  sum  up  what  you  have  said  here 
as  far  as  Chattanooga  is  concerned,  as  I  understand  you, 
assuming  that  your  962  and  1070  are  approved,  when  you 
come  forward  with  the  necessary  testimony  on  them,  you 
think  that  you  will  be  ready  to  supply  Chattanooga  or  Oak 
Ridge  as  fast  as  they  can  build  the  line  to  take  it?  A  I 
reallv  do. 

m 

Q  And  it  doesn’t  make  any  real  difference  as  to  which 
one  would  be  built  first  under  those  circumstances.  Would 
that  be  true  or  not?  A  That  is  correct. 

Q  In  other  words,  if  Oak  Ridge  should  be  built,  and 
this  transfer  should  be  made,  and  for  any  reason  you 
were  turned  down  on  962  and  1070,  you  won’t  promise 
when  or  if  Chattanooga  could  get  any  gas  from  you?  A 
If  we  are  turned  down,  I  sure  can ’t. 

•  •  •  • 

159  Q  Did  you  make  those  contracts  in  962  before 
you  filed  your  application?  A  I  made  them  after 

we  filed  962,  but  I  made  them  before  we  filed  1070. 

•  •  *  • 

160  BY  MR.  McGRATH: 

Q  Mr.  Symonds,  if  you  should  establish  this 
service  to  Oak  Ridge,  and  did  not  obtain  a  certificate  in 
G-1070,  you  would  not  be  able  to  meet  your  full  require- 
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ments,  present  firm  requirements  from  the  gas  supply  that 
would  then  be  available  and  the  facilities?  A  We 
wouldn’t  be  able  to  serve  Chattanooga  and  Knoxville.  We 
would  meet  everything  else. 

Q  Or  it  would  have  to  be  prorated  to  the  extent  60 
million  was  not  available?  A  If  this  docket  goes  for¬ 
ward,  Mr.  McGrath,  and  we  transfer  the  Chattanooga  con¬ 
tract  to  Oak  Ridge,  we  will  then  meet  every  obligation 
that  has  presently  been  authorized  by  this  Commission. 

Q  Except —  A  Chattanooga. 

Q  And  you  will  have  to  get  a  certificate  in  G-1070  in 
order  to  have  gas  to  serve  Chattanooga  and  Knoxville? 
A  That  is  correct. 

•  •  •  • 

161  PRESIDING  EXAMINER:  All  right,  the  wit¬ 
ness  is  excused. 

MR.  LITTLE :  If  Your  Honor  please,  I  desire  to  make 
a  very  short  statement  for  the  record.  It  is  the  desire  of 
East  Tennessee  to  cooperate  with  Tennessee  Gas  Trans¬ 
mission  Company  because  we  realize  that  each  company 
has  its  own  problems.  The  witness  has  made  statements 
indicating  that  he  conceived  that  customers  proposed  to 
be  served  by  962-B  facilities  have  prior  contractual  rights. 
Frankly  we  do  not  agree  with  that  construction  placed  by 
the  witness.  We  do  not  think  it  is  a  matter  of  importance 
in  this  particular  docket  at  this  time,  and  think  it  would 
be  imposing  on  Your  Honor  and  upon  the  Commission  to 
go  into  what  at  this  moment  is  at  least  a  collateral  issue, 
and  if  the  witness  is  able  to  do  what  I  know  he  genuinely 
desires  to  do — that  is,  to  get  his  certificate  in  962  and  1070 
— if  he  is  able  to  accomplish  it,  then  the  matter  I  am 
making  a  reservation  with  respect  to  would  become  aca¬ 
demic. 

For  that  reason  I  have  no  desire  to  cross  examine  this 
witness  about  those  matters,  or  to  introduce  evidence  bear¬ 
ing  upon  them,  but  I  can’t  stand  here  and  permit  the  wit¬ 
ness  to  make  the  statement  without  making  this  reserva- 
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tion  for  the  record  in  the  event  it  should  become  pertinent 
in  the  future. 

•  •  #  • 

162  MR.  COATES:  May  I  make  a  statement?  I  am 
counsel  for  Tennessee,  and  I  have — 

PRESIDING  EXAMINER:  You  are  now  talking  about 
Tennessee  Gas  Transmission,  in  view  of  the  fact  we  have 
got  another  Tennessee  prepresented  here. 

MR.  COATES:  I  have  given  this  matter  of  whether  or 
not  these  contractual  obligations  were  prior  a  good  deal 
of  study  and  consideration,  and  have  advised  the  com¬ 
pany  that  they  could  not,  'without  possibly  very  serious 
liability  to  themselves,  voluntarily  serve  a  subsequent  con¬ 
tract  and  ignore  their  obligations  under  a  prior  contract, 
that  being  true  both  of  gas  supply  contracts  and  gas  sales 
contracts. 

PRESIDING  EXAMINER:  The  statement  will  be 
noted. 

•  •  •  • 

163  MR.  KURTZ:  The  purpose  of  having  Mr.  Sv- 
monds  here,  as  I  understand  it,  was  to  say  he 

would  not  go  forward  with  1070. 

PRESIDING  EXAMINER:  That  is  the  idea,  and  a 
good  deal  of  this  testimony  is  primarily  a  matter  for  the 
use  of  the  Commission  in  disposing  of  the  motion  to 
sever  and  to  consolidate  with  G-962  rather  than  for  this 
proceeding  here,  but  I  have  felt  that  it  would  save  time 
to  get  it  on  the  record  this  way  rather  than  suggesting 
some  other  approach  to  the  Commission. 

•  •  •  * 


284  F.  M.  Cantrell 

was  called  as  a  witness  and,  having  been  first  duly 
sworn,  was  examined  and  testified  as  follows: 

•  •  •  • 

488  Q  Mr.  Cantrell,  at  the  time  you  testified  before, 
I  believe  you  testified  that  you  were  the  Secretary 
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and  Treasurer  of  East  Tennessee  Natural  Gas  Company. 

I  believe  you  have  a  new  honor  and  distinction  as  Chair¬ 
man  of  the  Board  as  well?  Is  that  true?  A  That  is 
correct. 

•  •  *  • 

504  Q  Mr.  Cantrell,  were  you  and  were  your  asso¬ 
ciates  in  East  Tennessee,  and  that  corporation,  able 

to  obtain  steel  for  the  proposed  22-inch  line  in  Docket  1065 
save  by  action  under  Public  Law  395,  80th  Con- 

505  gress?  A  No,  sir. 

Q  And  application  was  made  to  the  Department 
of  Commerce,  pursuant  to  Public  Law  395  of  the  80th 
Congress,  for  voluntary  allocation  of  steel?  A  Yes,  sir. 

Q  I  call  your  attention  to  the  book  of  Exhibits  identi¬ 
fied  as  Exhibit  1,  and  particularly  to  Item  J.  I  ask  you 
if  the  item  J  does  contain  a  true  a  correct  copy  showing 
the  allocation  of  steel  that  was  made  under  Public  Law 
395,  80th  Congress.  A  Yes,  sir. 

Q  That  allocation,  shown  by  the  copy  referred  to,  was 
approved  January  28,  1949,  was  it  not?  A  Yes,  sir. 

Q  After  the  approval  of  that  voluntary  plan,  did  East 
Tennessee  Natural  Gas  Company  place  its  order  for  steel 
and  steel  transmission  pipe,  pursuant  to  that  plan?  A 
Yes,  sir. 

Q  With  whom  were  they  placed,  please?  A  Youngs¬ 
town  Sheet  &  Tube  Company  of  Youngstown,  Ohio,  and 
National  Tube  Company  of  Pittsburgh. 

#  #  *  * 

516  Q  Mr.  Cantrell,  you  heard  the  testimony  of  Mr. 
Kernan  who  previously  testified  on  direct  examina¬ 
tion,  did  you  not?  A  Yes. 

Q  You  will  recall  that  Mr.  Kernan  adverted  to  the  con¬ 
tingency,  or  possibility,  that  the  markets  extending  from 
Oak  Ridge  down  through  Knoxville  and  thence  to  Chatta¬ 
nooga  might  conceivably  be  served  by  a  line  run- 

517  ning  from  the  end  of  the  proposed  facilities  at  Oak 
Ridge  down  to  Chatanooga,  did  you  not?  A  Yes, 


sir. 
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Q  Does  the  East  Tennessee  Natural  Gas  Company  have 
any  plan  at  the  present  time  for  making  any  such  change? 
A  No,  sir. 

Q  Does  East  Tennessee  Natural  Gas  Company  pres¬ 
ently  propose  to  continue  with  its  plans  to  construct  the 
facilities  previously  authorized  in  Docket  No.  G-889  which 
generally  have  been  described  as  the  line  from  Lobelville 
to  Chattanooga  and  to  Knoxville?  A  That  is  correct. 

•  •  •  • 

519  Q  Mr.  Cantrell,  has  East  Tennessee  Natural  Gas 
Company  endeavored  to  obtain  the  steel  required 

for  the  construction  of  its  project  in  Docket  889?  A  Yes, 
sir,  we  have. 

Q  Have  you  made  much  or  little  effort?  A  Made 
considerable  effort. 

Q  Did  you  also  try  to  obtain  a  voluntary  allocation  for 
steel  for  that  project  under  Public  Law  395?  A  Yes, 
sir.  We  started  to  ask  for  all  the  steel,  and  then  with¬ 
drew  it  back  down  to  the  Atomic  Commission  needs.  We 
learned  what  the  law  was  for. 

Q  In  other  words,  were  you  advised  that  the  project 
in  889  would  not  come  under  the  provisions  of  the  law 
and  that  you  could  not  obtain  a  favorable  ruling  on  889 
under  Public  Law  395?  A  Yes,  sir.  And  also  that  it 
would  enter  into  our  getting  an  allocation  for  the  Oak 
Kidge  job. 

Q  In  other  words,  was  it  indicated  that  if  you  ask  for 
steel  for  889  as  well  as  for  1065,  it  might  result  in  your 
getting  no  steel  for  either  project?  A  We  kind  of  felt 
that  way. 

Q  To  date  have  you  been  able  to  get  your  steel  for 
your  project  in  G-889?  A  Not  exactly  buttoned 

520  up,  but  we  think  we  have  enough  steel  to  come  from 
Lobelville  to  Chattanooga. 

Q  From  whom  would  you  obtain  that  steel  and  what 
agreement,  if  any,  do  you  have  for  it?  A  We  have 
agreed — 
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MR.  McGRATH:  I  would  like  to  inquire  whether  or 
not  the  agreement  is  in  writing. 

MR.  LITTLE:  I  object  to  counsel  bringing  in  ques¬ 
tions  of  that  sort  until  I  ask  the  witness. 

PRESIDING  EXAMINER:  I  think  the  witness  said 
that  it  was  not  buttoned  up.  I  am  going  to  permit  the 
witness  to  answer  the  question.  I  don’t  know  yet  how 
material  it  is. 

•  •  •  • 

776  Q  Mr.  Cantrell,  should  the  application  in  G-1065 
be  approved  and  the  line  constructed  to  Oak  Ridge, 
do  I  understand  that  before  you  could  undertake 

777  service  to  any  communities  along  the  line  that  you 
would  need  to  enter  into  an  additional  contract  with 

Tennessee  Gas  Transmission  Company  for  a  supply  of  gas 
for  service  to  communities  along  the  projected  Greenbriar- 
Oak  Ridge  line?  A  In  my  judgment  we  would. 

•  •  •  • 

309  Francis  Kernan 

was  called  as  a  witness,  and  after  being  first  duly 
sworn,  was  examined,  and  testified  as  follows : 

Direct  Examination 

BY  MR.  LITTLE : 

•  #  •  • 

Q  In  what  business  are  you  engaged,  Mr.  Kernan?  A 
I  am  a  partner  of  White,  Weld  &  Company,  Investment 
Bankers. 

Q  And  what  position  do  you  occupy  with  that  firm? 
A  I  am  a  general  partner. 

Q  Have  you  entered  into  any  arrangements  with 

310  East  Tennessee  with  respect  to  its  financing?  A 
Yes. 

•  *  •  • 

Q  Do  you  regard  the  project  for  which  a  certificate 
is  sought  here  economically  feasible  in  the  sense  that  it 


190 


can  be  financed  in  the  manner  indicated  by  the  agency 
agreement  which  has  been  marked  Exhibit  2  for  identifi¬ 
cation?  A  Well,  I  think  that  requires  a  little  bit  more 
background  of  questioning  on  the  whole  thing.  I  don’t 
know  whether  Mr.  McGrath  is  going  to  object  to 

325  my  answer,  but  I  will  start  and  let  him  object  if  he 
wants  to. 

Q  Well,  being  conscious  yourself  of  the  elements  which 
enter  into  financial  feasibility,  I  will  ask  you  just  to 
make  a  statement  on  that,  developing  such  elements  as 
you  think  are  pertinent  to  that  subject.  A  The  fact  that 
the  company  now  has  a  license  to  construct  a  line  from 
Lobelville  to  Chattanooga  to  Knoxville  is  a  very  impor¬ 
tant  consideration  in  reaching  the  conclusion  that  this 
project  can  be  financed.  I  am  talking  about  the  project 
now  No.  1065,  because  it  shows  that  the  Commission  is 
willing  to  make  available  to  East  Tennessee  the  market 
encompassed  by  that  license.  With  a  license  permitting 
this  company  to  serve  the  territory  Greenbrier  to  Oak 
Ridge,  and  the  license  I  have  referred  to  which  I  believe 
is  889 — is  that  the  right  number? 

Q  That  is  right. 

PRESIDING  EXAMINER:  What  you  speak  of  as  a 
license  I  presume  is  the  certificate  of  public  convenience 
and  necessity  issued  in  that  other  proceeding? 

THE  WITNESS :  That  is  correct. 

PRESIDING  EXAMINER :  All  right. 

THE  WITNESS :  With  those  two  certificates,  with  the 
arrangements  for  which  the  company  has  been  able  to 
make,  and  with  respect  to  which  I  have  been  particularly 
satisfied  by  receiving  written  assurance  from  Ten- 

326  nessee  Gas  Transmission  that  gas  will  be  available 
in  the  amount  of  60  to  65  million  feet  for  the  Oak 

Ridge  project,  and  that  Tennessee  will  be  willing  to  sub¬ 
stitute  as  soon  as  available  from  their  962  proceedings 
that  same  amount  of  gas  for  your  889  project — 

BY  MR.  LITTLE : 

Q  (Interposing)  Have  you  taken  the  matter  of  that 
present  proposed  substitution  and  subsequent  replacements 
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up  to  Tennessee  Gas  Transmission  Company  and  familiar¬ 
ized  yourself  with  its  plans  in  that  regard?  A  I  have. 

Q  And  what  commitment,  if  any,  or  representations,  if 
any,  have  been  made  to  you  by  Tennessee  Gas  Transmis¬ 
sion  Company  and  by  what  person  in  its  behalf?  A  Gar¬ 
diner  Symonds,  President  of  Tennessee  Gas  Transmission 
has  told  my  firm  in  writing  that  he  is  writing — 

MR.  McGRATH  (Interposing) :  Just  a  minute — told 
your  firm  in  writing? 

BY  MR.  LITTLE : 

Q  Mr.  Kernan,  can  you  supply  a  copy  of  that  letter 
for  the  record  in  this  case?  A  Yes,  I  can.  It  is  in  my 
office,  Mr.  Little.  I  have  not  got  it  here,  but  I  can  sup¬ 
ply  it,  of  course. 

Q  Well,  will  you  please  supply  it,  and  when  it  is  sup¬ 
plied  we  will  offer  it  as  an  exhibit. 

328  MR.  McGRATH:  That  is  with  the  understand¬ 
ing  that  the  witness  may  be  made  available  if  we 
w’ant  further  cross  examination  in  the  light  of  that  letter, 
I  presume? 

PRESIDING  EXAMINER:  I  presume  there  is  no  ob¬ 
jection  to  that? 

Cross  Examination 

•  •  •  # 

346  BY  MR.  LITTLE : 

Q  During  the  recess,  have  you  been  able  to  ob¬ 
tain  from  the  files  available  to  you  a  copy  of  the  commu¬ 
nication  from  Mr.  Gardiner  Symonds,  president  of  Ten¬ 
nessee  Gas  Transmission  Company,  to  which  you  pre¬ 
viously  referred  in  your  testimony?  A  I  have  an  exact 
copy  of  the  telegram,  except  that  the  date  does  not  show. 
The  date  was  March  1,  and  the  telegram  was  addressed 
to  me,  Frank  Kernan,  care  of  White,  Weld  and  Company, 
New  York  City. 

Q  Otherwise  the  copy  I  now  hand  you  is  a  true  and 
correct  copy  of  the  communication  to  which  you  referred 
in  your  previous  testimony?  A  That  is  correct. 
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•  •  •  • 

348  Q  Mr.  Kernan,  the  telegram  in  question  was  ad¬ 
dressed  to  you,  Francis  Kernan,  care  of  White 

Weld  and  Company,  New  York  City?  A  That  is  cor¬ 
rect 

Q  And  bore  date  of  March  1,  1949?  A  That  is  right. 

Q  And  is  as  follows,  to  wit : 

“Re:  East  Tennessee’s  service  to  Oak  Ridge  as  rep¬ 
resentatives  of  our  company  told  the  Federal  Power  Com¬ 
mission  and  the  officials  of  East  Tennessee  Natural  Gas 
Company  on  February  9,  1949,  we  will  be  unable  to  go 
forward  with  the  hearing  in  Docket  G-1070  until  Docket 
G-962  has  been  completed.  We  have  been  advised  that 
Docket  G-1070  has  been  consolidated  with  Docket  G-1065 
and  set  for  hearing  on  March  9,  1949.  At  that  time  we 
will  restate  our  position  that  Tennessee  Gas  is  not  pre¬ 
pared  to  go  forward  with  this  docket  but  that  we  are 
willing  to  cooperate  in  East  Tennessee’s  hearing 

349  G-1065  in  order  to  deliver  gas  which  we  contem¬ 
plated  delivering  to  East  Tennessee  at  Lobelville 

in  Docket  G-889  to  East  Tennessee  at  Greenbrier  on  com¬ 
pletion  of  their  Oak  Ridge  line  which  is  now  scheduled  for 
October  1949.  We  will  further  replace  the  gas  for  the 
Chattanooga-Knoxville  project  ratably  out  of  facilities 
which  we  hope  will  be  authorized  in  Docket  G-962-B. 
Pipe  deliveries  now  contemplate  that  construction  suffi¬ 
cient  to  meet  this  obligation  will  be  completed  in  time  to 
make  ratable  deliveries  during  the  construction  season  of 
1951  and  to  be  in  a  position  to  deliver  the  contract  quanti¬ 
ties  by  the  fall  of  1951.  It  is  entirely  possible  however 
that  the  present  improvement  in  pipe  deliveries  may  make 
it  possible  to  deliver  same  portion  of  the  gas  for  the 
facilities  authorized  in  Docket  G-889  by  the  fall  of  1950 
but  the  facilities  are  not  yet  authorized  and  definite  pipe 
schedules  are  not  yet  available.  Any  attempt  to  obtain 
this  gas  other  than  as  a  ratable  proportion  of  the  facilities 
which  we  hope  to  have  authorized  in  Docket  G-962-B  will 
result  in  hearings  before  and  an  allocation  order  by  the 
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Federal  Power  Commission.  In  Dockets  G-962-B  and  G- 
1070  we  have  applied  for  sufficient  capacity  to  meet  the 
above  service:  Namely,  Chattanooga-Knoxville  and  sixty 
million  cubic  feet  to  Oak  Ridge  all  within  the 
350  territory  outlined  in  our  contract.  Service  to  Oak 
Ridge  above  sixty  million  cubic  feet  will  require 
further  allocation  orders  or  application  for  facilities  in 
addition  to  and  after  G-962-B  and  G-1070  have  been  com¬ 
pleted. 

‘ 4  Tennessee  Gas  Transmission  Co. 

Gardiner  Symonds,  President.” 

•  *  •  • 

BY  MR.  McGRATH : 

729  Q  *  *  #  If  East  Tennessee  were  in  a  position  to 
go  ahead  today  with  its  G-889  project,  would  you 
recommend  that  it  also  go  ahead  with  its  G-1065  project? 
A  There  are  a  lot  of  ifs,  ands  and  buts  about  that. 
It  hasn’t  got  enough  gas  to  supply  both  projects  this 
minute. 

•  •  •  • 

867  J.  French  Robinson 

was  called  as  a  witness  and,  having  been  first  duly 
sworn,  was  examined  and  testified  as  follows : 

Direct  Examination 
BY  MR.  McGRATH : 

Q  State  your  full  name  and  address,  Mr.  Robinson. 
A  J.  French  Robinson,  1405  East  Sixth  Street, 

868  Cleveland,  Ohio. 

Q  What  is  your  business  connection?  A  I  am 
president  of  the  East  Ohio  Gas  Company. 

Q  Do  you  hold  any  position  with  the  Consolidated 
Natural  Gas  Company?  A  I  am  a  director  of  the  Con¬ 
solidated  Natural  Gas  Company  and  a  member  of  the 
Executive  Committee. 

Q  What  is  the  East  Ohio  Gas  Company  for  the  pur- 
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pose  of  this  record?  A  The  East  Ohio  Gas  Company  is 
a  distributing  company  that  distributes  gas  solely  within 
the  state  of  Ohio. 

•  •  •  • 

883  Q  Mr.  Robinson,  how  long  have  you  been  in 
your  present  position  with  East  Ohio  Gas  Company? 

A  Since  1940. 

Q  And  how  long  have  you  been  with  the  Consolidated 
Gas  Company?  A  With  the  Consolidated  or  its  prede¬ 
cessor,  Standard  Oil  of  New  Jersey,  since  1921. 

Q  And  how  long  have  you  been  dealing  with  the  ques¬ 
tion  of  making  estimates  of  your  gas  requirements  both 
for  the  East  Ohio  and  for  the  Consolidated  Corn- 

884  pany,  and  its  predecessor  companies?  A  Since 
1940  for  East  Ohio,  and  for  Consolidated.  Prior 

tc  that  time  I  made  estimates  for  the  Peoples  Natural  Gas 
Company,  the  New  York  State  Natural  Gas  Corporation, 
which  companies  I  then  vras  affiliated  with. 

Q  Are  those  companies  part  of  the  Consolidated  Sys¬ 
tem?  A  They  are. 

Q  What  other  companies  constitute  the  Consolidated 
System?  A  Hope  Natural  Gas,  which  operates  in  West 
Virginia;  the  River  Gas  Company,  which  operates  in  and 
around  Marietta,  Ohio. 

Q  As  a  member  of  the  Board  of  Directors  of  the  Con¬ 
solidated  Company,  have  you  heretofore  participated  in 
the  making  of  estimates  of  gas  requirements  for  the  sub¬ 
sidiaries  of  the  parent  company,  and  testified  as  to  those 
requirements  in  other  dockets  before  the  Federal  Power 
Commission  ?  A  I  have. 

Q  And  didn’t  you  testify  in  that  respect  concerning 
the  requirements  of  the  Consolidated  System  and  its  sev¬ 
eral  entities  in  Docket  G-962?  A  I  did. 

Q  And  that  was  the  docket  in  which  Tennessee  Gas 
Transmission  Company  was  an  applicant  for  a  certificate 
to  increase  its  capacity,  delivery  capacity?  A 

885  That  is  right. 

Q  Do  you  presently  have  a  contract,  your  com- 
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pany  or  other  companies  in  your  system,  have  a  con¬ 
tract,  or  contracts,  with  the  Tennessee  Gas  Company  for 
the  purchase  by  you  and  delivery  to  you  of  gas  from  that 
company?  A  We  have. 

Q  And  will  you  tell  us  what  the  amount  of  average 
daily  delivery  is  as  contemplated  by  those  contracts?  A 
The  Hope  Natural  Gas  Company  has  a  contract  with  Ten¬ 
nessee  Gas  Transmission  for  delivery  of  25  million  cubic 
feet  per  day,  beginning  as  soon  as  their  facilities  are  com¬ 
pleted.  East  Ohio  Gas  Company,  35  million  cubic  feet 
per  day;  the  Peoples  Natural  Gas  Company,  25  million 
cubic  feet  per  day,  and  the  New  York  State  Natural  Gas 
Corporation,  15  million  cubic  feet  per  day. 

Q  I  didn’t  total  that.  What  does  that  total?  A  One 
hundred  million  cubic  feet. 

MR.  LITTLE:  May  I  ask  a  question  for  clarification? 

PRESIDING  EXAMINER :  Yes. 

MR.  LITTLE:  Do  those  companies  themselves  have 
contracts  with  Tennessee  Gas  Transmission  Company? 

THE  WITNESS:  Yes;  individual  contracts. 

•  •  •  • 

886  MR.  LITTLE:  May  I  ask  a  question  for  clari¬ 
fication  at  this  point?  Is  that  service  to  be  out  of 
the  so-called  Buffalo  line  which  is  part  of  962  B  facilities? 

THE  WITNESS :  That  contract  was  entered  into  orig¬ 
inally  to  service  from  the  Boston  line.  The  contracts  are 
still  in  existence.  However,  the  application  by  Tennessee 
Gas  and  Transmission  has  terminated  the  Boston  line  at 
Buffalo.  The  New  York  State  Natural  was  to  take  their 
gas  off  the  Tennessee  system,  at  a  point  east  of  the  now¬ 
terminating  point  near  Buffalo.  However,  the  contract 
still  calls  for  100  million. 

MR.  MAY :  The  facilities  involved  in  962  B  cover  a 
line  up  to  Buffalo,  and  85  million  a  day  to  Consolidated 
companies?  Is  that  your  understanding,  Mr.  Robinson? 

THE  WITNESS :  I  think  that  is  what  the  facilities  on 
the  application  call  for.  However,  that  is  contrary  to  the 
contracts,  and  we  were  speaking  of  contracts. 
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MR.  LITTLE :  Then,  again,  if  I  may  ask  for  clarifica¬ 
tion,  the  contracts  totaling  100,000  Mcf  about  which  you 
have  just  testified  are  for  delivery  from  a  future  pro¬ 
jected  line  of  Tennessee  Gas  Transmission  Company 

887  that  would  run  from  Buffalo  to  Boston.  Is  that 
right? 

THE  WITNESS:  No,  sir.  The  amount  of  gas  would 
be  taken  off  a  line  that  would  go  north,  in  a  northeast 
direction  south  and  west  of  Cincinnati,  and  would  cross 
the  State  of  Ohio,  crossing  the  facilities  of  East  Ohio 
near  the  Ohio-Pennsylvania  State  line.  A  spur  was 
planned  to  go  over  into  Pennsylvania.  This  particular  line 
and  application  now  is  to  stop  at  Buffalo.  That  does  not 
reach  the  point  where  the  delivery  in  the  contract  was  to 
be  made  to  the  New  York  State  Natural,  which  delivery 
point  is  between  Boston  and  Buffalo. 

MR.  LITTLE:  If  Your  Honor  please,  I  think  it  be¬ 
comes  very  clear  that  so  far  as  these  contracts  are  con¬ 
cerned,  they  are  contracts  for  future  delivery  of  gas  out 
of  the  facilities  which  have  not  been  authorized  by  the 
Commission;  in  fact,  apparently  as  to  some  of  it  not  even 
an  application  is  pending  before  the  Commission.  I  object 
to  any  testimony  about  any  of  those  contracts  as  being 
conjectural. 

PRESIDING  EXAMINER:  I  think  that  applies  only 
to  the  15,000  to  the  New  York  State  Natural. 

MR.  LITTLE :  Certainly  none  of  this  is  to  be  delivered 
from  the  facilities  of  Tennessee  Gas  Transmission  either 
presently  constructed  or  presently  authorized,  as  far  as 
this  100,000  demand  is  concerned.  Is  that  not  correct? 

MR.  MAY :  85,000.  With  regard  to  the  facilities 

888  involved  in  Docket  No.  G-962  B,  there  is  a  pending 
proceeding  before  the  Federal  Power  Commission 

which  has  not  yet  been  concluded.  It  is  contingent  upon 
our  making  a  gas  supply  showing.  The  Commission  has 
held  that  public  convenience  and  necessity  require  us  to 
serve  these  customers,  and  they  will  issue  a  certificate  for 
that  if  we  make  a  showing  on  gas  supplies.  We  under- 
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stand  that  the  only  issue  open  is  the  showing  of  the  gas 
supply,  but  thus  far,  we  have  not  been  certificated  to 
serve  these  companies. 

MR.  LITTLE:  Then  am  I  correct  in  my  statement 
that  proof  on  these  particular  contracts  and  needs  under¬ 
lying  these  contracts  previously  has  been  adduced  in  962? 

MR.  McGRATH :  Yes. 

MR.  MAY :  That  is  correct.  A  very  full  showing  was 
made  in  962  with  respect  to  the  contracts  and  the  re¬ 
quirements  of  Mr.  Robinson’s  Company,  Consolidated 
System. 

MR.  LITTLE:  Under  order  previously  entered  by  the 
Commission,  none  of  this  gas  may  be  served  until  the 
Commission  has  acted  on  962,  and  has  granted  a  certifi¬ 
cate  in  962.  Is  that  not  correct? 

MR.  MAY :  That  is  our  understanding.  We  certainly 
can’t  serve  them  until  we  are  certificated  for  the  balance 
of  the  962  facilities. 

•  *  •  • 

893  BY  MR.  McGRATH : 

Q  During  the  year  1948,  Mr.  Robinson,  what 
were  the  deliveries  from  Tennessee  Gas  Transmission? 

•  •  •  • 

896  THE  WITNESS :  46,680,000  M  cubic  feet. 

MR.  LITTLE:  What  year  was  that,  please? 

THE  WITNESS:  1948. 

MR.  LITTLE :  Your  peak  day  in  ’48  ? 

THE  WITNESS :  No,  sir ;  annual  delivery. 

BY  MR.  McGRATH : 

Q  How  does  that  correspond  with  the  estimates  as 
shown  for  1948  in  Exhibit  87,  docket  G-962? 

MR.  McGRATH:  Mr.  Examiner,  while  it  shows  up  in 
the  Exhibit,  I  think  it  is  a  good  thing  to  have  the  com¬ 
parison  show  in  the  record  at  this  time  for  the  benefit  of 
everybody  so  they  can  get  it  without  too  much  delay. 

THE  WITNESS:  I  don’t  have  with  me  the  Exhibit 
you  called  for,  but  I  do  have  Exhibit  12,  which  is  in 
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Docket  859,  and  I  am  sure  it  is  the  same  thing  as  the  one 
you  asked  for.  We  estimated  that  we  would  get  from 
Tennessee  49,010,000  M  cubic  feet. 

MR.  MAY :  That  is  your  own  estimate  ? 

THE  WITNESS :  That  is  correct ;  that  was. 

BY  MR.  McGRATH : 

Q  During  any  part  of  1948,  did  you  experience  short¬ 
ages  and  were  you  required  to  put  into  effect  curtail- 

897  ments  of  service1?  A  We  had  shortages  in  Jan¬ 
uary,  February  and  March  of  1948.  We  had  no  other 

shortages. 

Q  There  were  no  shortages  during  this  past  winter? 
A  No. 

Q  And  to  what  do  you  attribute  that  fact?  A  A  very 
much  milder  w*inter  than  normal. 

Q  Now,  with  respect  to  the  deliveries  under  your  con¬ 
tract  for  85  million,  or  100  million,  whichever  it  is,  can 
you  tell  us  when  that  was  scheduled  for  delivery?  A  I 
believe  25  million  of  it  was  scheduled  for  delivery  in  late 
’49  or  early  ’50  to  the  Hope  Natural  Gas  Company,  and 
that  the  35  million  to  East  Ohio,  and  25  million  to  Peoples 
was  sometime  in  1951,  and  the  15  million  to  New  York 
State  in  1952. 

Q  Where  w^as  delivery  to  Hope  Natural  Gas  Company 
to  be  made?  A  Southern  West  Virginia,  the  present  con¬ 
nection. 

Q  Now,  were  the  estimates  that  you  gave  in  Docket 
G-962  given  in  the  light  of  any  restrictions  on  house 
heating  sales?  A  Yes.  In  962 — I  am  a  little  confused 
as  between  859  and  962.  Will  you  straighten  me  out  on 
that? 

•  •  •  • 

898  MR.  MAY :  859  is  Texas  Gas  Transmission 
Company;  962  is  Tennessee  Gas  Transmission. 

THE  WITNESS:  That  is  right. 

BY  MR.  McGRATH : 

Q  You  did  testify  in  the  Tennessee  Gas  Transmission 
application?  A  That  is  right. 


199 


Q  And  my  question  was  whether  or  not  when  those 
estimates  were  made — and  I  believe  it  was  as  of  April 
or  May,  1948 — whether  you  were  then  operating  under 
house-heating  restrictions.  A  Yes,  we  were,  and  still 
are. 

ME.  FLANINGAM:  May  I  ask  a  question  for  clari¬ 
fication? 

PRESIDING  EXAMINER :  You  may. 

MR.  FLANINGAM:  Mr.  Robinson,  did  your  estimates, 
as  prepared,  contemplate  that  the  restrictions  would  be  in 
effect  in  the  future,  the  future  period  covered  by  the 
estimates? 

THE  WITNESS :  The  data  in  Exhibit  12  in  Docket  859 
purported  to  show  what  we  thought  we  could  meet  in  the 
way  of  demands.  The  data  embodied  in  Exhibit  No.  70 
in  Docket  859  purported  to  show  what  the  demands  in  the 
territory  were. 

•  #  •  • 

BY  MR.  McGRATH : 

899  Q  Just  so  the  record  is  clear,  is  it  not  a  fact 
that  the  material  that  you  placed  in  Exhibit  12, 
which  you  have  just  referred  to,  was  exactly  the  same  as 
you  had  previously  put  into  the  Tennessee  case  two,  three 
or  four  months  previous?  A  That  is  correct,  sir. 

•  •  *  • 

Q  You  also  have  a  contract  for  certain  quantities  of 
gas  with  the  Texas  Eastern  and  the  Texas  Gas  Trans¬ 
mission  Company,  have  you  not?  A  Yes.  East  Ohio  Gas 
Company  has  a  contract  with  Texas  Gas  for  110  Million 
cubic  feet  per  day,  and  a  companion  contract  with  Texas 
Eastern  to  transport  that  gas  from  southwestern  Ohio  to 
our  present  connection  with  Tennessee  Gas  and  Trans¬ 
mission. 

MR.  COOPER :  You  mean  Texas  Eastern. 

THE  WITNESS :  Texas  Eastern.  I  am  sorry. 
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BY  MB.  McGRATH: 

Q  The  contract  you  have  with  Texas  Eastern, 

900  one  of  your  contracts,  was  for  75  million  cubic  feet 
a  day?  A  Yes,  sir.  We  have  a  contract  with 

Texas  Eastern  for  75  million  cubic  feet  per  day. 

Q  And  when  was  that  scheduled  to  be  delivered?  A 
It  was  originally  scheduled  to  be  delivered  in  the  fall 
of  1948. 

Q  Now,  has  the  Federal  Power  Commission  taken  some 
action  that  would  result  in  reducing  that  amount  if  that 
action  is  finally  sustained?  A  They  have. 

Q  And  what  is  the  effect  of  that?  A  It  will  reduce 
the  75  million  by  all  of  it,  100  per  cent,  in  certain  cases. 
The  Consolidated  group  of  companies  are  entitled  to  25 
million  cubic  feet  only  after  two  other  companies  have 
been  thoroughly  satisfied.  That  is  to  say  that  we  get 
third  place  on  any  of  the  gas  out  of  the  75  million  cubic 
feet 

MB.  LITTLE:  May  I  ask  a  question  for  clarification? 
Whcih  particular  docket  are  we  trying  at  the  moment 
to  which  the  witness  is  referring? 

MB.  McGBATH :  That  is  Docket  No.  G-1003. 

•  •  •  • 

901  BY  MB.  McGBATH: 

Q  In  the  light  of  that  decision,  can  you  tell  us 
if  there  is  some  other  source  where  you  might  get  that 
gas  to  make  up  that  deficiency?  A  Not  that  I 

902  know’  at  the  present,  sir. 

MB.  FLANINGAM:  May  I  ask  a  question? 

MB.  McGBATH:  Yes. 

MB.  FLANINGAM:  You  do  have  other  sources  of 
supply,  do  you  not,  besides  the  Texas  Eastern  and  Texas 
Gas,  and  the  Tennessee  Gas,  to  which  reference  has  been 
made? 

THE  WITNESS:  I  understood  the  question  was  ‘‘ad¬ 
ditional  supply”.  I  assure  you  we  are  taking  all  the  gas 
we  can  get,  and  I  understood  it  to  be  “additional  supply 
from  all  other  sources”. 
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BY  MB.  McGKATH : 

Q  That  brings  up  the  question  about  local  production. 
Can  you  give  us  some  information  as  to  what  your  experi¬ 
ence  has  been  the  last  four  or  five  years  as  to  what  you 
can  get  locally  up  there? 

•  •  •  • 

THE  WITNESS:  Up  until  1940,  the  Appala- 

903  chian  area,  for  the  most  part,  was  able  to  supply 
the  requirements  of  the  area.  That  is  particularly 

true,  or  was  particularly  true,  of  Consolidated  group  of 
companies.  Since  that  time  we  have  noticed  and  observed 
a  gradual  decline  over  the  supply  of  gas  available  in  the 
territory.  For  instance,  in  1943,  the  Consolidated  group 
of  companies  either  produced  or  purchased  in  the  Appala- 
cian  area  131.3  billion  cubic  feet  of  gas.  That  decline  up 
until  1945  from  that  source  amounted  to  105.9  billion  cubic 
feet  of  gas.  Due  to  some  local  pools  coming  in,  such  as 
Conton  field  in  Ohio,  extensive  developments  in  Wyoming 
County,  West  Virginia,  that  rose  back  up  and  in  1947  it 
was  up  to  128.3  billion  feet.  In  1948,  however,  it  has 
declined  again  to  123.1  billion  cubic  feet.  Our  best  esti¬ 
mate  at  the  present  time  is  that  it  will  decline  further 
and  we  will  obtain  from  that  source  about  111.3  billion 
cubic  feet  in  1949. 

BY  MR.  McGRATH : 

Q  Now,  Mr.  Robinson,  Mr.  Flaningam  indicated  a  line 
of  thought  there  that  I  would  like  to  explore  for  just  a 
moment. 

Have  you  told  us  up  to  the  present  the  total  quantity 
of  gas  that  you  have  under  contract  from  other  pipeline 
companies?  You  mentioned  Texas  Gas-Texas  Eastern. 
Have  you  given  the  total  quantities  under  contract  with 
them?  A  I  don ’t  recall  the  Ohio.  The  Hope  Nat- 

904  ural  Gas  Company  has  under  contract  from  Ten¬ 
nessee  Gas  and  Transmission  200  million  cubic  feet 

per  day.  The  East  Ohio,  Peoples  and  New  York  State 
have  under  contract  from  Texas  Eastern  125  million  cubic 
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feet  firm,  plus  an  undetermined  amount  which  is  a  part 
of  the  75  million  that  might  vary  from  25  to  60  million 
cubic  feet  per  day.  I  don’t  know. 

We  also  have  under  contract  from  the  Panhandle  Pipe 
Line  Company  a  firm  contract  for  50  million  cubic  feet 
per  day.  We  have  a  contract  with  the  Panhandle  Pipe 
Line  Company  for  an  additional  25  million  cubic  feet  per 
day,  divided  into  two  parts — 12*4  million  on  condition  of 
the  completion  of  the  so-called  B  facilities  on  the  Pan¬ 
handle  system;  the  second  on  the  completion  of  the  C 
facilities  of  the  Panhandle. 

We  also  have,  which  we  have  previously  referred  to,  the 
85  million  or  100  million  contract  -with  Tennessee  Gas  & 
Transmission,  and  the  110  million  cubic  feet  per  day  con¬ 
tract  with  Texas  Gas-Texas  Eastern. 

Q  What  are  the  general  purposes  for  'which  this  gas  is 
used  on  the  Consolidated  system?  A  We  sell  gas  for 
household  purposes.  We  sell  gas  for  commercial  pur¬ 
poses.  We  sell  gas  for  industrial  purposes. 

Q  What  is  the  general  character  of  the  industrial  use 
of  gas  in  your  area?  A  The  price  of  the  gas  which  we 
sell  for  industrial  purposes,  for  the  most  part,  par- 
905  ticularly  in  East  Ohio  system,  commands  a  price  of 
37.5  cents,  which  I  think  is  indicative  of  the  uses 
to  which  it  is  put.  Most  of  it  is  annealing  and  high-grade 
uses  of  manufacturing  processes. 

Q  Bo  you  sell  any  gas  in  appreciable  quantities  for 
boiler  fuel?  A  We  have  no  gas  whatever  that  is  sold 
for  so-called  boiler  use  of  gas.  Of  course,  when  you  heat 
a  home,  it  is  boiler  use,  but  no  large  installation  of  boiler. 

Q  In  other  words,  no  industrial  boiler  use?  A  That 
is  right,  except  heating  some  building.  It  is  a  boiler  use, 
but  not  the  so-called  steam-generating  purposes  for  use. 

Q  Under  your  present  plans,  Mr.  Robinson,  and  with 
the  prospect  for  gas  you  will  have  in  the  winter  of  1949- 
50,  will  it  be  necessary  to  restrict  house  heating  sales? 
A  Yes.  We  have  house  heating  sales  restricted  now,  and 
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until  we  at  least  know  what  disposition  is  made  of  the 
Texas  Gas  contract  of  110  million  cubic  feet,  we  are  not 
in  a  position  to  take  on  any  appreciable  amount  of  addi¬ 
tional  house  heating  business. 

Q  Could  you  sell  more  gas  if  it  were  available  for 
commercial  and  industrial  purposes  such  as  you  de¬ 
scribed?  A  Yes. 

Q  What  is  your  present  house-heating  saturation?  A 
About  40  per  cent. 

906  Q  And  what  do  you  anticipate  it  might  go  to  if 
gas  were  available?  A  65  to  70. 

Q  And  how  soon  might  that  saturation  be  reached  if 
gas  were  available?  A  I  think  shortly  thereafter.  We 
had  an  indication  of  how  rapid  that  would  be  absorbed. 
We  obtained  permission  from  the  Ohio  Public  Utilities 
Commission  about  the  middle  of  February  for  permission 
to  take  on  30,000  additional  house  heating  customers.  Ten 
thousand  of  those  were  proportioned  to  new  buildings, 
20,000  to  conversions.  That  has  all  been  oversubscribed 
at  the  present  time. 

Q  If  and  when  you  obtain  deliveries  of  the  total  quan¬ 
tities  now  under  contract,  will  that  be  sufficient  gas  to 
take  care  of  the  needs  of  your  company?  A  No,  sir. 
We  will  have  to  require  additional  supply  of  gas  than  we 
have  under  contract  at  the  present  time. 

Q  Do  you  store  gas  in  the  Appalachian  area?  A  Yes. 

Q  Store  it  in  the  summer  for  winter  use?  A  That 
is  right. 

Q  Do  you  have  storage  capacities  available  now  in 
which  to  put  gas  ?  A  Yes. 

Q  Is  your  company  in  the  market  to  buy  more 

907  gas  if  it  were  available  at  the  present  time?  A 
Yes,  sir. 

Q  And  would  be  willing  to  negotiate  with  the  Tennes¬ 
see  Gas  &  Transmission  Company  for  additional  supply, 
if  it  could  be  had?  A  We  have  already  attempted  to 
negotiate  with  them,  and  I  am  sure  that  if  they  had  any 
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gas,  additional  gas  supply,  they  would  have  given  it  to  us. 
So  that  negotiation  has  already  been  done. 

•  •  •  * 

908  Cross  Examination 
BY  MB.  LITTLE: 

Q  Mr.  Robinson,  in  the  present  application  the  East 
Tennessee  Gas  Company  is  seeking  a  certificate  of  conveni¬ 
ence  and  necessity  to  construct  facilities  to  serve  the 
Atomic  Energy  Commission  for  use  at  Oak  Ridge  in  the 
State  of  Tennessee.  Are  you  generally  familiar  with  that 
fact?  A  I  just  know  of  it  from  reading  periodicals.  I 
know  nothing  of  the  detail  whatever,  sir. 

Q  It  has  been  testified  in  this  record  by  Mr.  Williams, 
a  responsible  officer  of  the  Atomic  Energy  Commission, 
that  the  Atomic  Energy  Commission  itself  has  found  it 
desirable  in  the  national  security  and  defense  to  have  an 
alternate  fuel  supply  for  use  at  Oak  Ridge,  and  has  fur¬ 
ther  found  that  it  was  desirable  in  the  national  defense 
and  security  to  have  natural  gas.  Are  you  familiar  with 
that  fact?  A  No,  sir. 

Q  Assuming  those  facts  to  be  true,  does  your 

909  company  oppose  the  granting  of  this  certificate  to 
furnish  that  service?  A  We  have  never  opposed 

any  certificates. 

Q  So  you  are  not  opposing  the  granting  of  the  certifi¬ 
cate  in  Docket  1065?  A  No. 

•  •  •  # 

914  BY  MR.  FLANINGAM: 

Q  Upon  the  basis  of  the  evidence  presented  in 
this  record,  the  Commission  should  find  that  the  service 
of  natural  gas  to  the  Atomic  Energy  Commission  should 
be  in  the  interest  of  national  security  and  defense,  do  I 
understand,  Mr.  Robinson,  that  you  would  be  unopposed 
to  that  service  being  authorized  for  that  purpose?  A  I 
can  answer  that  this  way:  That  up  to  the  present  time 
our  group  of  companies  have  never  attempted  to  take  any 
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gas  from  anybody  else,  and  I  know  of  no  reason  to  change 
that  policy. 

ME.  FLANINGAM:  Will  yon  read  the  question? 
(Lines  12  through  17,  this  page,  read.) 

THE  WITNESS :  I  think  I  answered  it. 

MR.  FLANINGAM:  I  submit  the  answer  is  not 

915  responsive  directly. 

BY  MR.  FLANINGAM: 

Q  And  on  the  basis  I  stated,  do  I  understand  that  you 
would  not  be  opposed  to  an  authorization  being  granted 
to  serve  natural  gas  to  the  Atomic  Energy  Commission 
in  the  interest  of  national  defense?  I  think  the  question 
can  be  answered  yes  or  no. 

PRESIDING  EXAMINER:  If  you  wish  to  explain 
whether  under  any  other  circumstances  you  would  oppose 
it,  you  may  do  so. 

THE  WITNESS :  My  answer  is  no. 

•  •  •  • 

916  Thereupon, 

John  W.  Partridge 

was  called  as  a  witness,  and  after  having  been  duly  sworn 
and  examined,  testified  as  follows : 


918  Direct  Examination 

BY  MR.  McGRATH: 

Q  Mr.  Partridge,  will  you  state  your  full  name  and 
address?  A  John  W.  Partridge;  120  East  41st  Street, 
New  York  City. 

Q  What  is  your  present  position?  A  I  am  assistant 
to  the  Vice  President  in  charge  of  operations  of  Columbia 
Engineering  Corporation. 

Q  Will  you  give  us  a  brief  description  of  the  Columbia 
Engineering  Corporation,  and  particularly  with  reference 
to  the  relationship  to  the  Columbia  Gas  System,  Inc.? 
A  Columbia  Engineering  Corporation  is  the  service  com- 
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pany  of  Columbia  Gas  System,  Inc.  Very  briefly,  the 
function  of  Columbia  Engineering  Corporation  is  to  co¬ 
ordinate  operations  of  the  various  operating  companies  of 
Columbia  Gas  System,  Inc. 

Q  How  many  companies  are  there  in  the  Colum- 

919  bia  Gas  System,  Inc.  ?  A  Eighteen. 

Q  Are  they  operated  as  an  integrated  system 
insofar  as  operations  are  concerned,  gas  dispatching  and 
that  sort  of  thing?  A  Yes,  sir. 

Q  Now,  what  are  your  functions,  generally  speaking, 
with  the  Columbia  Engineering  Company,  and  especially 
in  relation  to  the  operations  of  the  Columbia  Gas  System, 
Inc.?  A  Among  my  other  duties,  I  am  responsible  for 
the  preparation  of  estimates  of  supply  and  requirements. 
I  assist  in  gas  procurement.  I  am  directly  responsible  for 
gas  dispatching  through  our  system. 

•  •  •  • 

Q  Were  you  present  during  the  course  of  the  hearings 
in  Docket  G-962  and  G-859?  A  Yes,  sir. 

Q  Or  854?  A  Yes. 

Q  And  did  you  also  assist  in  preparing  Exhibits  99 
and  100  that  are  used  in  those  dockets?  A  Yes,  sir. 

Q  And  are  you  familiar  with  the  present  gas 

920  requirements  of  the  Columbia  System?  A  Yes, 
sir. 

Q  Now,  will  you  just  tell  us  briefly  what  was  shown 
to  be  the  amounts  of  gas  under  contract  with  the  various 
supplying  pipelines  in  Exhibits  99  and  100  at  the  time 
that  that  Exhibit  was  presented? 

•  •  •  • 

921  A  If  I  understand  you  correctly,  you  asked  what 
contracts  we  had  with  pipeline  companies  at  the  time  of 
G-962? 

A  Yes,  sir,  and  as  shown  in  Exhibits  99  and  100,  or 
one  or  the  other.  A  We  had  contracts  with  Tennessee 
Gas  Transmission  Company  aggregating  500  million  cubic 
feet  per  day;  we  had  a  contract  with  Texas  Eastern 
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amounting  to  150  million  cubic  feet  per  day,  and  I  believe 
at  that  time  we  had  a  contract  with  Panhandle  Eastern 
for  50  million  cubic  feet  per  day. 

Q  Was  that  a  firm  contract  with  Panhandle  Eastern 
for  50  million  cubic  feet  per  day?  A  To  the  best  of  my 
knowledge  at  that  time  it  was. 

Q  Has  there  been  some  modification  of  that  by 

922  reason  of  an  order  of  the  Commission?  A  Yes, 
sir.  An  order  of  the  Commission  has  reduced  that 

contract  to  25  million  cubic  feet  per  day. 

Q  In  other  words,  the  contract  for  25  million  cubic 
feet  per  day  was  cancelable,  or  after  five  years  the  con¬ 
tract  expired,  or  something  of  that  sort?  A  There  was 
a  question,  and  at  the  time  of  the  G-962  hearing,  we  felt 
that  it  was  a  good  contract  and  that  we  would  receive  that 
gas  for  sometime  in  the  future.  But  the  Commission  in 
another  docket  decided  otherwise,  and  we  are  presently 
not  receiving  that  second  25  million. 

MR.  LITTLE :  What  was  that  other  docket,  if  you  re¬ 
call,  please? 

THE  WITNESS:  I  don’t  recall.  Perhaps  Mr.  Bald¬ 
ridge  knows  that. 

MR.  BALDRIDGE:  That  was  G-1023,  G-620— 

MR.  LITTLE :  Again,  please,  what  were  the  numbers  ? 
MR.  BALDRIDGE :  Three  numbers — G-1023,  G-620, 
and  G-1035. 

MR.  LITTLE :  Thank  you. 

BY  MR.  McGRATH : 

Q  Now,  was  there  some  modification  of  that  arrange¬ 
ment  with  Tennessee  by  reason  of  action  taken  by  the 
Commission  in  Docket  G-962  which  resulted  in  a  trans¬ 
portation  contract  between  Tennessee  and  the  Manufac¬ 
turers  Light  &  Heat  Company? 

•  •  •  • 

923  THE  WITNESS :  At  the  time  of  the  original 
hearing  in  Docket  G-962,  our  Manufacturers  Light 

&  Heat  Company  had  assigned  our  Chicago  contract  to 
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Tennessee  in  the  amount  of  100  million  cubic  feet  per  day. 
At  the  same  time  we  had  contracts  with  Tennessee,  one 
with  our  United  Fuel  Gas  Company,  which  called  for  de¬ 
livery  of  100  million  cubic  feet  per  day,  and  a  second  con¬ 
tract  with  our  Manufacturers  Light  &  Heat  Company, 
which  called  for  the  sale  of  50  million  cubic  feet  per  day. 

After  that  hearing  concluded,  the  assignment  between 
Tennessee  and  Manufacturers  was  reassigned  back  to 
Manufacturers,  and  a  new  agreement  was  entered  into  be¬ 
tween  Manufacturers  and  Tennessee  by  which — 

•  •  •  • 

924  Q  You  testified  when  you  filed  the  Exhibits  in 

962  that  you  had  contracts  for  500,000  Mcf  per  day 

with  Tennessee?  A  Yes,  sir. 

Q  Now,  did  this  transportation  arrangement  change 
the  amount  that  would  come  to  the  Columbia  System  from 
500  million  a  day  to  some  other  figure?  A  No,  sir. 

Q  It  was  the  same  amount?  A  Yes,  sir. 

•  •  •  • 

925  Q  Mr.  Partridge,  under  the  Tennessee  contract, 

what  are  your  average  daily  receipts  at  this  time — 

the  Tennessee  contracts  ?  A  About  355  million  cubic  feet 
per  day. 

Q  And  is  that  in  conformity  with  the  schedule  of  de¬ 
liveries  under  the  contract,  the  representations  made  to 
your  company?  A  Yes,  sir. 

Q  With  Texas  Eastern  you  have  a  contract  for  100 
million  per  day.  Is  that  what  you  said?  A  We  have 
two  contracts. 

PRESIDING  EXAMINER :  150  ? 

MR.  McGRATH:  150. 

BY  MR.  McGRATH : 

Q  How  much  of  that  are  you  getting  on  a  daily  basis 
now?  A  About  150  million. 

MR.  LITTLE:  Does  that  include  the  two  contracts 
you  mentioned? 
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THE  WITNESS:  No.  I  thought  Mr.  McGrath  re¬ 
ferred  to  the  contracts  that  we  had  at  the  time  of  G-962. 
BY  MB.  McGBATH: 

Q  Was  it  the  contract  for  150  plus  some  other  amount? 
A  Yes,  sir.  We  now  have  a  contract  which,  in  ef- 

926  feet,  says  that  Texas  Eastern  is  going  to  transport 
100  million  cubic  feet  of  gas  which  is  to  be  delivered 

to  Texas  Eastern  by  Texas  Gas  Transmission  Company 
for  us. 

Q  And  that  delivery  is  involved  in  the  hearing  in 
Docket  No.  859?  A  Yes,  sir. 

Q  And  hasn’t  been  disposed  of  by  the  Commission  at 
the  present  time?  A  No,  sir. 

Q  What  are  your  average  daily  receipts  from  Pan¬ 
handle?  A  About  25  million  cubic  feet  per  day. 

Q  In  Exhibit  99,  page  15,  you  showed  an  anticipated 
receipt  of  some  87 y2  billion  cubic  feet  from  Tennessee  for 
the  year  1948.  Have  you  received  that  much?  A  In 
1948  we  actually  received  from  Tennessee  93  billion  210 
million  cubic  feet. 

Q  Above  your  estimate  of  what  you  would  obtain  from 
them  in  that  year  when  the  estimate  was  given  in  Ex¬ 
hibit  99?  A  Yes,  sir. 

Q  That  same  Exhibit  99  shows  that  the  Panhandle 
Eastern  would  be  delivering  to  you  in  the  year  1948  and 
the  subsequent  years  18,500,000  Mcf  per  year,  does  it  not? 
A  Not  exactly.  In  1948  it  showed  that  they  would  de¬ 
liver  15  billion  975  million,  approximately.  In  the  later 
years  after  that,  18  billion  250  million. 

927  Q  That  would  be  reduced  to  9  billion  250  mil¬ 
lion?  A  About  that. 

Q  And  in  that  same  Exhibit  you  showed  certain  gas 
which  would  have  to  be  obtained  from  other  sources  not 
contracted  for.  That  is  true,  is  it  not?  A  Yes,  sir. 

Q  Have  there  been  any  contracts  entered  into  with 
pipeline  companies  that  would  change  the  figures  that  you 
indicated  on  that  Exhibit  as  being  expected  from  other 
sources?  A  Yes,  sir. 
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Q  That  would  be  the  Texas  Gas  contract?  A  Texas 
Gas-Texas  Eastern  that  I  referred  to. 

Q  And  to  the  extent  that  these  figures  show  as  neces¬ 
sary  from  other  sources  were  not  taken  care  of  by  this 
gas  that  you  would  get  from  Texas  Gas-Texas  Eastern, 
you  would  be  short  of  your  requirements  for  the  years 
shown  in  the  Exhibit.  Is  that  correct?  A  That  is  cor¬ 
rect,  sir. 

Q  You  haven’t  been  able  to  get  gas  from  any  other 
sources  to  supplant  or  to  take  care  of  those  deficiencies 
which  you  showed  on  those  Exhibits?  A  We  haven’t 
made  any  other  contracts. 

Q  And  so  far  as  the  need  for  gas  is  concerned,  has  it 
changed  in  any  respect  since  the  Exhibit  and  the  testimony 
concerning  requirements  were  put  in  in  Docket 
928  G-854  and  962?  A  No,  sir.  The  need  is  just  as 

urgent  as  it  was  at  that  time. 

Q  Has  there  been  any  greater  need  by  reason  of  addi¬ 
tional  demands,  or  unanticipated  increases  in  require¬ 
ments?  A  Yes,  I  think  you  might  say  there  has  been. 
We  have  been  approached  by  several  prospective  whole¬ 
sale  customers  who  would  like  service  from  us  since  then. 

Q  When  you  say  wholesale  customers,  you  mean  utili¬ 
ties  selling  communities  ?  A  Yes,  sir. 

Q  I  mean  you  don’t  mean  industrial  customers  that 
would  be  served  by  your  own  company.  A  No,  sir,  not 
when  I  am  referring  to  wholesalers. 

Q  I  don’t  want  you  to  give  the  information  if  you 
think  it  isn’t  good  business  practice,  but  could  you  tell 
us  what  utilities  they  are,  or  where  they  are  located,  who 
want  to  buy  additional  gas  from  you?  A  Yes.  One  is 
the  City  of  Richmond,  Virginia.  I  believe  another  is  Cen¬ 
tral  Hudson  Power  Company.  I  am  not  sure  whether 
that  is  the  correct  name.  They  serve  gas  in  Poughkeepsie 
and  Newburgh. 

Q  You  have  a  line  presently  built  in  that  area — the 
Home  Gas  Company?  A  We  have  a  line  that  is  approxi¬ 
mately  in  that  area. 
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MB.  LITTLE:  May  I  ask  a  question  for  clarifica¬ 
tion? 

929  Do  you  serve  those  last  two  communities  which 
you  named  without  yourselves  having  an  applica¬ 
tion  and  obtaining  a  certificate  to  construct  additional 
facilities  to  take  them  on? 

THE  WITNESS:  Yes.  I  think  possibly  we  do.  I 
think  if  the  Commission  would  order  us  to  serve  them, 
and  if  they  would  build  the  facilities  to  our  system,  in 
that  case — 

MB.  LITTLE:  In  other  words,  there  will  have  to  be 
facilities  constructed  and  will  have  to  have  some  order  of 
the  Commission  to  make  the  interconnection  and  permit¬ 
ting  the  facilities  to  be  constructed,  then? 

THE  WITNESS:  Yes. 

BY  MB.  McGBATH: 

Q  Are  you  familiar  in  a  general  way  with  the  type 
of  service  that  would  be  rendered  by  those  local  utilities 
that  you  mentioned?  A  Yes,  sir. 

Q  What  is  it? 

•  *  •  • 

930  A  Yes,  sir.  In  general,  they  have  a  residential 
type  of  load.  I  believe  that  both  those  systems  that  I 
mentioned  have  some  industrial  load,  but  I  think  by  far 
the  great  majority  of  the  load  is  residential  and  commer¬ 
cial. 

•  •  •  • 

Q  At  the  time  that  Exhibit  99  was  put  in  and  testified 
to,  did  it  contemplate  then  existing  restrictions  on  the 
installation  of  house  heating  appliances  and  service?  A 
Yes,  sir. 

Q  And  have  those  restrictions  been  lifted  or  removed 
in  any  way?  A  No,  sir,  they  have  not.  They  haven’t, 
but  they  have  been  slightly  relaxed,  but  they  are  still  in 
effect. 

Q  Were  you  able  to  meet  all  of  your  requirements 
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for  existing  customers  during  the  past  winter?  A  Yes, 
sir. 

930- A  Q  To  w’hat  do  you  attribute  that?  A  To  the 

extremely  mild  weather. 

Q  If  we  had  a  repetition  of  the  weather  of  two 
years  ago,  a  year  ago  last  winter,  would  you  have  then 
experienced  similar  difficulties  with  your  present  facilities 
and  gas  supply?  A  We  would  have  had  curtailments. 

Q  Now,  on  the  Columbia  System,  Inc.,  what  is  the 
general  nature  and  the  type  of  business  that  you  serve? 
A  Our  business  is  largely  residential.  We  have  consid¬ 
erable  commercial  load,  and  we  have  a  large  wholesale 
load. 

Q  What  is  the  nature  of  your  industrial  load,  gener¬ 
ally?  A  Generally  speaking,  it  is  processing  steel;  glass 
plants  take  up  a  large  part  of  our  load.  Plants  of  that 
type. 

Q  That  is,  where  gas  is  considered  especially  adapted 
because  of  the  high  temperature  and  close  control,  and 
atmospheric  qualities,  and  so  forth?  A  That  is  it. 

•  •  •  • 

931  BY  ME.  McGRATH: 

Q  Do  you  sell  any  gas  for  industrial  boiler  fuel? 
A  We  sell  no  gas  for  industrial  boiler  fuel. 

Q  In  other  words,  the  only  gas  that  is  sold  for  boiler 
fuel,  that  would  be  sold  for  domestic  and  commercial  heat¬ 
ing?  A  Yes,  sir. 

Q  With  the  increase  in  your  requirements  for  gas,  do 
you  anticipate  a  continuing  need  for  the  purchase  of  nat¬ 
ural  gas  from  outside  the  Appalachian  area? 

932  A  Very  definitely. 

Q  And  what  is  the  only  presently  knowm  source 
of  gas  for  that  purpose  as  far  as  you  know?  A  Well, 
the  only  present  pipe  lines  are  Tennessee,  Texas  Eastern, 
Texas  Gas  if  it’s  authorized,  Panhandle  Eastern,  Trans¬ 
continental.  That’s  about  all. 

Q  I  see.  Panhandle  Eastern  has  no  extra  gas  to  sell, 
however,  have  they?  A  They  have  so  advised  us. 
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Q  Is  it  or  is  it  not  a  fact  that  your  company — the  com¬ 
bination  of  companies  since  the  war  started — has  been 
buying  gas  from  the  Southwest  or  the  Gulf  Coast  region 
through  these  pipe  line  companies  that  you  now  have  con¬ 
tracts  with  that  extend  down  there  about  as  fast  as  you 
could  make  the  contracts  and  the  facilities  could  be  built 
to  put  them  inf  A  Yes,  sir. 

Q  And  is  your  company  in  the  market  to  buy  more 
gas  from  those  pipe  line  companies  at  this  timef  A  Yes, 
sir. 

Q  Do  you  store  gas  up  there  during  the  summertime 
for  winter  use?  A  Yes,  sir. 

Q  Are  you  increasing  your  storage  capacity?  A  Yes, 
sir. 

933  Q  Are  you  in  a  position  to  take  additional  quan¬ 
tities  of  gas  now  for  storage  purposes  if  it  were 

available  under  these  contracts?  A  You  say  “now.” 
I’m  not  quite  sure.  I  think  we  could  take  some  additional 
gas,  but  it  would  depend  upon  the  quantity.  We  might 
have  to  make  plans  for  additional  storage  facilities. 

Q  Well,  have  you  not  plans  for  additional  storage  fa¬ 
cilities  now?  A  Yes,  sir. 

Q  You  are  expanding  your  storage  facilities  right 
along?  A  Yes,  sir. 

Q  Perhaps  I  can  shorten  the  cross  examination  a  little 
bit  by  asking  you  if  it  is  not  a  fact  that  you  do  not  oppose 
gas  going  into  the  Atomic  Energy  plant  if  it  is  proven  to 
be  necessary  in  the  national  defense.  A  I  would  not. 

•  •  •  • 

Cross  Examination 

934  BY  MR.  LITTLE: 

•  •  •  • 

935  Q  Now,  if  the  Atomic  Energy  Commission  itself 
has  found  that  in  the  national  defense  and  security 

it  is  advisable  in  their  judgment  to  have  natural  gas  avail- 
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able  at  Oak  Ridge,  does  your  company  oppose  the  Atomic 
Energy  Commission  obtaining  that  gas?  A  No,  sir. 

Q  Your  company  has  filed  no  intervention  or  taken 
any  other  action  to  oppose  the  granting  of  the  certificate 
sought  in  this  present  docket  1065?  A  No,  sir. 

Q  It  does  not  propose  to  do  so,  does  it?  A  No,  sir. 

*  •  •  • 

964  Thereupon, — 

L.  C.  Adcock 

was  called  as  a  witness  and,  having  been  first  duly  sworn, 
was  examined  and  testified  as  follows:  [Testimony  to 
be  considered  as  part  of  case  presented  by  Mr.  McGrath.] 

Direct  Examination 

BY  MR.  DIXON:  [Counsel  for  Southern  Railway] 
Q  State  your  name  and  residence,  please.  A  My 
name  is  L.  C.  Adcock.  I  reside  in  Washington,  D.  C. 

Q  What  is  your  occupation?  A  I  am  Assistant 

965  to  the  Freight  Traffic  Manager  of  the  Southern 
Railway  System. 

Q  What  has  been  your  railroad  experience?  A  I 
have  been  engaged  in  rate  work  for  more  than  30  years. 
I  have  been  in  the  Freight  Traffic  Department  of  the 
Southern  Railway  since  1924.  I  have  held  my  present  po¬ 
sition  since  November  1942. 

Q  Have  you  testified  in  other  cases  on  behalf  of  the 
railroad?  A  I  have. 

Q  Before  the  Interstate  Commerce  Commission?  A 
Yes. 

Q  This  Commission?  A  Yes. 

Q  Courts?  A  Yes,  sir. 

Q  Do  you  have  an  exhibit  which  you  wish  to  present 
in  this  proceeding?  A  Ido. 

(The  document  referred  to  was  marked  for  iden- 

966  tification  as  Exhibit  No.  13.) 
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BY  MB.  DIXON : 

Q  Mr.  Adcock,  I  direct  your  attention  to  Exhibit  No. 
13  and  ask  ycu  to  tell  us  briefly  what  it  shows.  A  That 
exhibit  is  a  statement  showing  the  movement  of  coal  to 
Blair,  Tennessee  for  the  year  1948  via  Southern  Railway. 

Q  That  is  via  Southern  Railway  as  a  delivery  line? 
A  That  is  true. 

Q  Is  Blair  a  station  on  the  Southern  Railway?  A  It 
is.  It  is  the  station  that  serves  the  Oak  Ridge  plants  of 
the  Atomic  Energy  Commission. 

Q  And  it  is  the  station  which,  from  the  standpoint  of 
the  railroad,  is  involved  in  this  proceeding?  A  That  is 
so. 

Q  All  right.  Go  ahead  with  your  explanation.  A  The 
statement  show’s  the  present  rates — that  is  to  say,  they 
were  the  rates  at  the  time  the  exhibit  was  made.  There 
has  been  a  change  in  the  rates.  In  fact,  it  was  made  ef¬ 
fective  March  20th  on  Tennessee  intrastate  traffic. 

Q  That  is  to  say,  the  rates  on  coal  within  the  State  of 
Tennessee  were  increased  effective  March  20th,  which  was 
yesterday?  A  They  were  increased  ten  per  cent  effective 
yesterday. 

967  Q  Now,  how  does  that  affect  the  showing  made 
in  the  exhibit?  A  That  would  make  the  total  rev¬ 
enue  $909,491  if  that  increase  were  applied. 

Q  Instead  of  what?  A  Instead  of  $828,251.13. 

Q  That  is  the  total  freight  revenue  on  the  movement 
of  coal  to  Blair,  Tennessee  during  the  year  1948?  A  No, 
Mr.  Dixon,  it  isn’t  exactly  what  you  said. 

Q  What  is  it?  A  That  exhibit  shows  the  tonnage  of 
coal  that  was  delivered  by  the  Southern  Railway  at  Blair, 
Tennessee  in  the  year  1948.  That  tonnage  has  been  re¬ 
rated  on  the  basis  of  the  rates  that  were  in  effect  last 
Saturday  wee’ll  say.  And  then  I  gave  the  corrected  figures 
to  show  what  the  total  would  be  if  it  were  rated  on  the 
rates  in  effect  today. 

Q  Now,  will  you  explain  what  is  meant  by  the  letters 
and  numerals  under  the  words  “Present  Rate”?  First 
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yon  have  * ‘  Basic/ ’  then  “X-162-B.”  A  Well,  the  rates 
shown  in  the  column  headed  “Basic”  are  those  published 
in  the  tariff,  and  the  next  column,  headed  X-162-B,  shows 
the  basic  rates  increased  in  accordance  with  the  order  of 
the  Interstate  Commerce  Commission  in  a  proceeding 
known  as  Ex  Parte  No.  162. 

The  third  column,  headed  X-166-C,  shows  some 

968  increases  authorized  by  the  Interstate  Commerce 
Commission  in  Docket  No.  Ex  Parte  No.  166  on 

interstate  traffic. 

The  Tennessee  Railroad  and  Public  Utilities  Commis¬ 
sion  did  not  authorize  a  corresponding  increase  on  intra¬ 
state  traffic  until  March  11th,  and  that  increase  became 
effective  March  20th. 

Q  On  intrastate  traffic?  A  On  intrastate  traffic. 

Q  Do  you  have  anything  further  you  wish  to  say  about 
the  exhibit?  A  I  don’t  think  so,  Mr.  Dixon. 

PRESIDING  EXAMINER:  May  I  interrupt  with  one 
question  on  that?  You  have  in  your  final  column  here,  of 
“Freight  Revenues,”  assumed  the  highest  rate  which 
would  be  the  last  rate  in  the  case  of  each  kind  of  traffic, 
intrastate  and  interstate? 

THE  WITNESS:  That  is  true,  Mr.  Examiner.  That 
is  the  applicable  rate  or  was  the  applicable  rate  at  the 
time  the  exhibit  was  made  up. 

PRESIDING  EXAMINER:  I  see.  And  you  have  not 
taken  into  consideration  any  possible  loss  of  tonnage  to 
trucks  or  other  means  of  locomotion  because  of  the  in¬ 
creased  rates? 

THE  WITNESS:  No,  I  have  not. 

PRESIDING  EXAMINER :  All  right. 

BY  MR.  DIXON: 

969  Q  Has  any  such  loss  come  to  your  attention? 
A  No,  not  recently.  Of  course,  there  is  some  coal 

that  has  been  trucked  for  years,  but  I  don’t  know  of  any 
impending  loss  as  a  result  of  this  increase. 

Q  My  question  was  intended  to  be  this:  Has  any  loss 
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come  to  your  attention  as  a  result  of  the  increases  au¬ 
thorized  by  the  I.  C.  C.  in  Ex  Parte  162,  166  or  168?  A 
Not  that  I  have  any  knowledge  of. 

MR.  DIXON:  Mr.  Examiner,  we  offer  Exhibit  13  and 
ask  that  it  be  received  in  evidence. 

•  •  •  • 

BY  MR.  DIXON : 

Q  Mr.  Adcock,  have  you  read  the  testimony  in  this 
case  of  Mr.  Walter  J.  Williams,  Director  of  Production 
for  the  Atomic  Energy  Commission,  concerning  difficulties 
in  obtaining  fuel  as  affected  by  car  shortages? 

The  said  testimony  on  direct  was  given  at  transcript 
page  58  and  on  cross  at  transcript  page  394.  A 
970  I  have  read  that  testimony,  Mr.  Dixon. 

Q  What  is  the  present  situation  with  respect  to 
the  export  of  coal?  A  Well,  the  export  movement  of 
coal  so  far  as  the  Southern  Railway  is  concerned  has  al¬ 
most  vanished.  There  *s  very  little  export  coal  by  the 
Southern  Railway  at  this  time.  I  might  say  that  most 
of  the  coal  that  is  exported  through  the  South  Atlantic 
ports  goes  through  Charleston,  and  it’s  handled  by  the 
Southern  Railway  because  that  line  has  the  only  coal¬ 
handling  facilities  on  the  South  Atlantic  Coast. 

Q  How  long  has  there  been  little  movement  of  export 
coal?  A  Well,  it  dropped  off  at  least  six  months  ago. 

Q  What  is  the  present  situation  with  respect  to  sup¬ 
ply  of  open  cars,  i.e.,  coal  cars?  A  There  is  a  surplus 
and  there  was  a  surplus  before  the  mines  closed  down  a 
few  days  ago. 

Q  How  long  has  there  been  a  surplus  ? 

MR.  FLANINGAM :  Mr.  Examiner,  may  I  ask  a  ques¬ 
tion  at  this  point? 

PRESIDING  EXAMINER :  I  presume  so. 

MR.  FLANINGAM:  Do  I  understand  you  are  testi¬ 
fying  generally  with  regard  to  these  matters  throughout 
the  United  States? 
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THE  WITNESS:  No,  just  rather  in  Southern  ter¬ 
ritory. 

971  MR.  FLANINGAM:  In  what  territory  specifi¬ 
cally. 

THE  WITNESS:  South  of  the  Ohio  and  Potomac 
Rivers.  East  of  the  Mississippi. 

MR.  FLANINGAM :  Thank  you. 

BY  MR.  DIXON : 

Q  You  are  testifying  wfith  respect  to  the  territory 
within  which  the  Southern  Railway  System  operates,  are 
you  not?  A  That’s  right. 

MR.  DIXON:  Will  you  read  the  last  question? 

(The  reporter  read  the  question  referred  to  as  fol¬ 
lows:  “How  long  has  there  been  a  surplus?”) 

BY  MR.  DIXON : 

Q  That  is,  of  coal  cars.  A  I  couldn’t  say  definitely, 
but  probably  for  the  last  two  or  three  months. 

Q  It  isn’t  brought  about  by  the  present  closing  of  the 
mines?  A  That’s  true. 

MR.  DIXON :  That’s  all  on  direct. 

Cross  Examination 

•  •  •  • 

974  BY  MR.  DENSON : 

Q  Mr.  Adcock,  this  surplus  of  coal  cars  that 
took  place  within  the  last  two  months,  have  you  had  such 
a  surplus  at  any  time  before  in  the  last  four  years?  A 
Probably  not.  I  think  it’s  due  primarily  to  a  mild  winter. 

Q  And  prior  to  that  time  you  had  ample  need  for  all 
the  coal  cars  you  could  muster?  A  I  didn’t  get  that 
question. 

Q  I  say  prior  to  that  time,  prior  to  this  last  two 
months,  you  had  use  for  all  the  coal  cars  you  could  get 
your  hands  on?  Is  that  not  right?  A  We  had  no  great 
surplus  during  that  period.  I  might  add  here  I  referred 
a  while  ago  to  the  export  movement  and  for  the  record  it 
might  be  worth  stating  that  since  February  1945  Southern 
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Railway  handled  97,356  cars  of  coal  through  Charleston 
for  export,  and,  as  I  said,  that  movement  has  dropped  off. 

Q  And  if  that  movement  were  to  begin  again  next 
week,  you  would  still  have  a  shortage  of  coal  cars?  Is 
that  not  right  ?  A  I  don ’t  think  so  now. 

Q  Well,  have  you  acquired  more  cars?  A  We 
have. 

975  Q  How  many?  A  Well,  in  October  1947  South¬ 
ern  Railway  had  11,924  hopper  cars.  In  January 
1949  Southern  owned  13,154  hoppers.  That’s  1230  cars 
right  there. 

Q  Well,  how  many  of  them  went  out  of  service  during 
the  same  period?  A  That’s  a  net  gain. 

Q  That  is  net  after  you  have  taken  into  consideration 
those  that  went  out  of  service?  A  That’s  right.  Those 
are  cars  in  service. 

Q  And  in  spite  of  the  additions  that  you  had  there, 
you  just  developed  a  shortage  or  rather  a  surplus  of  cars 
within  the  last  two  months?  Is  that  right?  A  Possibly 
it  was  earlier  than  that.  I  don’t  know. 

Q  Well,  not  much,  was  it?  A  Not  too  much. 

•  •  •  • 

977  BY  MR.  FLANINGAM : 

•  *  •  • 

Q  Now,  you  say  that  the  last  couple  of  months  you 
developed  a  surplus  of  cars  which  you  attribute  to  the 
mild  winter  weather  of  this  past  winter.  Isn’t  that  cor¬ 
rect?  A  That’s  part  of  the  reason  for  it.  The  other 
reason  is  that  the  export  movement  has  dropped  off. 

Q  So  that  if  we  had  what  you  might  call  a  normal 
winter  with  the  usually  rather  cold  weather  prevailing 
which  is  normal  in  the  area  in  which  you  operate,  this  so- 
called  surplus  would  not  actually  exist,  would  it,  Mr. 
Adcock?  A  I  don’t  know  what  would  be  the  condition 
under  such  weather  conditions  as  you  have  outlined. 

•  •  •  • 
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978  PRESIDING  EXAMINER:  This  surplus  didn’t 
appear  at  any  time  when  the  Lake  shipments  of  coal 

were  open,  did  it? 

THE  WITNESS:  No,  Mr.  Examiner.  I  might  add 
that  the  Southern  Railway  doesn’t  handle  much  Lake  coal. 

PRESIDING  EXAMINER:  But  you  do  have  some 
cars  from  northern  roads  available,  do  you,  during  the 
off  season? 

THE  WITNESS :  Well,  we  might  if  we  needed  them — 
could  get  some  from  some  of  the  northern  lines.  But  gen¬ 
erally  the  coal-carrying  lines  get  their  own  cars  back,  and 
we  can’t  load  them  even  if  they  are  loaded  into  our  ter¬ 
ritory.  There’s  generally  a  car  service  order  in  force 
which  requires  the  cars  of  such  lines  as  the  Chesapeake 
&  Ohio,  Norfolk  and  Western,  Pennsylvania,  and  Louis¬ 
ville  and  Nashville  Railroad,  to  be  returned  to  those  lines 
without  being  loaded  on  the  line  where  they  are  made 
empty. 

Now,  such  a  restrictive  order  as  that  was  in  effect 
until  sometime  ago,  and  it  has  now  been  lifted,  at  least 
for  the  time  being,  so  that  there  is  no  restriction  on  the 
movement  of  coal  cars. 

PRESIDING  EXAMINER:  And  you’d  say  that  that 
has  been  lifted  because  of  the  mild  winter  plus  the  fact 
that  there  was  a  closed  season  in  the  Lake  trade? 

THE  WITNESS:  Well,  there’s  a  closed  season  every 
'winter  in  the  Lake  trade. 

PRESIDING  EXAMINER:  I  know.  But  that 

979  would  be  one  of  the  reasons  for  the  less  demand  for 
the  cars  of  the  northern  roads,  would  it  not? 

THE  WITNESS:  Probably  that  would  help.  There 
has  been  a  lot  of  new  cars  put  in  service.  The  Associa¬ 
tion  of  American  Railroads  report  indicates  that  in  1947, 
20,138  new  coal  hoppers  were  put  in  service,  and,  in  1948, 
39,349  hoppers  were  put  in  service.  And  as  of  February 
1,  1949  the  carriers  had  on  order  37,509  new  coal  cars. 

PRESIDING  EXAMINER:  Well,  of  those  figures  of 
the  20,000  and  39,000,  you  don’t  know  how  many  were  re- 
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placements?  How  many  cars  were  retired  during  1947 
and  1948, 1  presume? 

THE  WITNESS:  No,  I  do  not,  Mr.  Examiner. 

PRESIDING  EXAMINER :  All  right. 

BY  MR.  LITTLE : 

Q  The  amount  retired  was  substantial,  however,  wasn’t 
it?  A  Their  retirements  have  been  a  little  higher  than 
they  would  normally  be  because  so  many  cars  were  run 
during  the  war  when  they  would  normally  have  been  re¬ 
tired  had  there  been  others  to  replace  them. 

•  •  •  • 

BY  MR.  FLANINGAM : 

Q  Mr.  Adcock,  are  you  familiar  with  the  fact  that  the 
Office  of  Industry  Cooperation  of  the  Department  of  Com¬ 
merce  has  worked  out  a  voluntary  plan  of  allocation  of 
steel  products  to  provide  for  additional  freight  cars 
982  and,  as  I  understand,  coal  cars,  because  there  is 
such  a  shortage  of  cars  and  because  of  the  shortage 
of  steel?  Are  you  familiar  with  that?  A  I  know  that 
steel  has  been  allocated.  We  have  been  trying  to  get  steel 
ever  since  the  war  ended  to  build  coal  cars,  but  everybody 
else  wanted  it  and  we  had  to  take  what  we  could  get. 

•  •  •  • 

Redirect  Examination 

BY  MR.  DIXON: 

Q  Mr.  Adcock,  those  allocations  of  steel  were  made 
at  a  time  when  the  situation  was  much  more  serious 
trafficwise  than  it  is  today?  Isn’t  that  a  fact?  A  I 
think  that  is  so. 

MR.  DIXON :  That ’s  all  I  have. 

MR.  FLANINGAM :  Mr.  Examiner,  one  more  question. 

PRESIDING  EXAMINER:  All  right. 

Recross  Examination 
BY  MR.  FLANINGAM : 

Q  Will  you  state  when  those  allocations  were  made, 
Mr.  Adcock?  A  I  don’t  know. 
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•  •  #  * 

983  Thereupon, — 

F.  F.  Estes 

was  called  as  a  witness  and,  having  been  first  duly  sworn, 
was  examined  and  testified  as  follows : 

Direct  Examination 
BY  MR.  McGRATH : 

Q  Mr.  Estes,  will  you  give  your  full  name  and  address 
to  the  reporter?  A  F.  F.  Estes,  804  Southern  Building, 
Washington,  D.  C. 

Q  And  what  is  your  business  or  occupation?  A  I 
am  Traffic  Manager  of  the  National  Coal  Association. 

Q  How  long  have  you  held  that  position?  A  About 
15  years. 

Q  And  what  was  the  nature  of  your  employment  prior 
to  that  time?  A  I  was  Assistant  Traffic  Manager.  I 
have  been  in  traffic  work,  coal  work,  for  30  years. 

Q  What  is  the  general  nature  of  your  work  in 

984  connection  with  the  National  Coal  Association?  A 
Well,  handling  of  traffic  matters,  transportation 

matters,  keeping  reasonably  informed  and  keeping  the  mem¬ 
bers  of  the  Association  reasonably  informed  on  car  service 
matters  and  anything  along  transportation  lines  in  addi¬ 
tion  to  export  work.  I  am  Executive  Secretary  of  the  Coal 
Exporters  Association. 

Q  Were  you  also  connected  in  some  way  with  the  Office 
of  Defense  Transportation  during  the  war?  A  I  was  a 
member  of  the  Advisory  Committee  of  Colonel  Johnson’s 
staff,  an  honorary  job.  Sort  of  a  consulting  committee 
which  was  an  advisory  committee  to  the  ODT,  a  wartime 
position. 

Q  In  that  connection  did  you  meet  with  them  from 
time  to  time  passing  on  questions  involved  in  car  short¬ 
ages  and  that  sort  of  thing?  A  Well,  we  met  with  them. 
I  wouldn’t  say  “passing  on  questions.”  Of  course,  the 
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questions  were  passed  on  by  the  ODT  staff,  but  we  were 
consulted  and  advised  with  before  the  final  decisions  were 
made  by  the  Office  of  Defense  Transportation. 

Q  Will  you  give  us  a  brief  description  of  the  National 
Coal  Association  and  what  its  functions  are?  A  The 
National  Coal  Association  is  an  incorporated  trade  or¬ 
ganization  representing  in  a  national  way  the 
985  producers  of  bituminous  coal  throughout  the  United 
States.  Its  membership  embraces  about  70  per  cent 
of  the  commercially  mined  bituminous  coal  in  the  country. 

•  •  •  • 

987  Q  Now,  Mr.  Estes,  getting  back  to  Exhibit  14, 
will  you  tell  us  where  the  base  map  was  obtained 

and  what  its  source  is  ?  A  The  base  of  this  map,  Exhibit 
No.  14,  is  the  Southern  Railway  map  which  I  obtained 
from  the  Southern  Railway,  not  for  any  particular  reason 
but  simply  because  the  Southern  Railway  had  the  map. 
And  we  took  that  map  and  superimposed  on  it  what  might 
be  called  freight  rate  districts,  producing  coal  areas  con¬ 
tiguous  to  or  closely  adjacent  to  Oak  Ridge  and  Blair. 

Then  we  cut  the  map  down  to  make  it  a  size  that  might 
be  easily  handled.  These  districts  that  are  numbered  on 
the  map,  and  unfortunately  our  draftsmen  got  the  9  and 
10  districts  turned  around  so  we  had  to  make  the  correc¬ 
tion  for  which  I  apologize,  but  these  are  what  we 

988  call  in  traffic  parlance  the  freight  rate  districts  of 
coal  regions,  showing  of  course,  that  there  is  much 

coal  adjacent  to  Oak  Ridge  and  Blair.  As  a  matter  of 
fact,  it’s  right  in  the  heart  or  center  of  the  coal  producing 
area  where  there  are  good  coals,  and  in  a  relative  way, 
as  Mr.  Adcock  has  pointed  out,  very  reasonable  or  low 
rail  freight  rates. 

Q  Just  at  that  point,  Mr.  Estes,  you  mentioned  Blair. 
What  do  you  mean  by  Blair?  A  Well,  Blair  is  the 
Southern  Railway  delivery  for  the  Oak  Ridge  plant. 

•  •  •  • 
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Q  Where  is  Blair  with  reference  to  the  Atomic  Energy 
plant?  Do  you  know?  A  Well,  it’s  marked  on  the  map 
with  an  arrow  a  little  to  the  west  of  Knoxville.  The 
square  shown  in  red  on  the  map  indicates  the  location  of 
Oak  Ridge  and  Blair  which  we  considered  together 

989  because  the  coal  that  is  used  at  Oak  Ridge  is  deliv¬ 
ered — that  is,  part  of  the  coal  is  delivered  by  the 

Southern  Railway  at  Blair. 

Q  I  see.  And  you  have  noted  on  the  map  the  words 
‘‘Oak  Ridge-Blair”  to  indicate  the  position  there?  A 
That’s  true.  The  railroads  there  are  more  or  less  parallel, 
and  we  have  drawn  the  block  across  both  railroads  to 
show  both  the  L  &  N  and  Southern  and  designated  it  as 
‘  ‘  Oak  Ridge-Blair.  ’  ’ 

Q  Does  this  map  purport  to  show  all  of  the  railroad 
mileage,  both  Class  I  railroads  and  other  railroads  within 
the  area  that  is  depicted  on  the  map?  A  I  don’t  believe 
some  of  the  real  short  roads  were  shown.  I  think  this  is 
mostly  what  might  be  called  a  trunkline  map  with  some 
of  the  middle-sized  railroads,  but  there  are,  no  doubt, 
some  small  lumber  roads  or  something  of  that  kind  that 
are  left  off  the  map. 

Q  Now,  I  notice  that  over  to  the  left  hand  corner  you 
show  a  red-enclosed  block  numbered  4.  Why  was  that 
placed  on  the  map?  A  Well,  that  represents  the  Western 
Kentucky  coal  producing  area,  and  there  have  been  some 
tonnages  moved  from  West  Kentucky  into  Oak  Ridge  and 
Blair,  I  think  mostly  during  the  war  period. 

Q  Now,  what  is  the  general  character  of  the  coal  that 
is  mined  in  these  areas  that  you  have  enclosed  in 

990  red  lines?  A  Well,  of  course,  up  in  the  No.  2 
division  which  is  designated  as  the  Pocohontas-New 

River,  we  have  the  low  volatile.  I  think  with  that  one 
exception,  although  in  Southwest  Virginia  there  are  some 
Clinch  Valley,  one  and  two  coals  that  are  mostly  low 
volatile,  but  the  other  coals  shown  are  highgrade  steam 
quality  of  the  high  volatile  type. 
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Q  Is  there  any  further  comment  you  care  to  make  on 
this  particular  map  ?  A  I  believe  not 

Q  First  before  we  leave  it,  now  a  little  further  ex¬ 
planation  of  these  legends.  I  notice  that  No.  8,  for  in¬ 
stance,  bears  the  words  1 ‘ Kentucky-Tennessee  Railway.” 
Then  in  No.  10  you  name  three  railroads.  Just  what  sig¬ 
nificance  does  that  have  in  so  far  as  the  naming  of  the 
railroads  is  concerned?  A  Well,  that  had  to  be  done 
because  it’s  a  rather  unusual  type  of  rate-making,  but  in 
many  areas  serving  Knoxville — rather,  serving  Oak  Ridge- 
Blair — the  tariffs  published  point  to  point  rates  rathei 
than  rates  published  on  a  group  basis,  which  would  be 
true  of,  we’ll  say,  the  Harlan  District  which  would  be 
No.  6. 

Now,  Harlan,  moving  into  Oak  Ridge,  would  have  a 
group  rate.  In  other  words,  every  mine  within  the  cir¬ 
cumscribed  area  designated  No.  6  would  have  a 
991  group  rate.  Mines  would  all  take  the  same  rate  to 
Oak  Ridge.  But  down  in  Tennessee  and  these  other 
areas,  there  are  point  to  point  rates  made  in  the  tariff 
from  the  mine  to  the  point  of  destination. 

MR.  WHITAKER:  May  I  ask  a  question  there  to 
clarify  something  in  my  own  mind?  Is  the  station  of 
Blair  or  the  rail  head  of  Blair  within  the  A.  E.  C.  area 
or  outside  the  area? 

THE  WITNESS:  Oh,  I  think  it’s  in  the  area. 

MR.  FLANINGAM:  You  “think”  it  is?  Do  you  know, 
sir? 

THE  WITNESS:  No,  sir,  I  don’t  know.  I  know  that 
they  get  their  coal  through  Blair  is  all. 

MR.  WHITAKER:  You  don’t  know*  how  far  it  has  to 
be  trucked  or  otherwise  conveyed  from  where  the  railroad 
ends  to  where  they  store  it? 

THE  WITNESS:  No,  sir, I  do  not. 

BY  MR.  McGRATH : 

Q  Now,  do  I  understand,  Mr.  Estes,  that  each  one  of 
these  numbered  areas  has  a  separate  and  distinct  freight 
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rate  between  mines  in  such  areas  and  the  Oak  Eidge 
plant?  A  That’s  right. 

Q  All  right. 

ME.  McGEATH :  Now  we  have  another  map,  Mr. 
Examiner,  which  is  a  highway  map.  It’s  the  second  of 
two  maps  that  will  be  offered.  It  bears  the  designation 
“FPC  Docket  No.  1065”  over  in  the  right  hand 

992  corner.  May  we  have  that  marked  for  identifica¬ 
tion? 

(The  document  referred  to  was  marked  for  identifica¬ 
tion  as  Exhibit  No.  15.) 

BY  ME.  McGEATH : 

Q  Mr.  Estes,  will  you  tell  us  what  the  source  of  that 
map  is  as  the  basic  map?  A  This  is  a  Texaco  map  that 
has  been  obtained  showing  the  numerous  highways  and 
roads  through  the  area  and  using  that  as  a  basis  we  have 
superimposed  the  same  areas  show’n  on  Exhibit  14  de¬ 
signed  solely  to  show  that  there  are  good  roads  available 
in  this  area,  and,  in  addition  to  the  tonnage  Mr.  Adcock 
mentioned  as  moving  by  the  railroad — and  that  I  think 
was  only  the  Southern  Bailway  and  did  not  include  the 
L  &  N  tonnage — there  are  several  truck  mines  in  this 
area.  I  don’t  know  how  many.  They  come  and  go  like 
mushrooms,  but  they  still  seem  to  maintain  their  number. 

So  that  in  addition  to  the  rail  tonnage  there  is  a  siz¬ 
able  tonnage  of  trucked  coal  that  is  available  to  the  Oak 
Eidge-Blair  plants. 

Q  I  find  nothing  on  the  map  indicating  a  scale  of  dis¬ 
tances.  Is  it  possible  to  determine  from  this  map  the  dis¬ 
tances  between  Oak  Eidge  and  the  various  producing 
areas?  A  Well,  unfortunately  there  is  no  mileage 

993  legend  on  this  map.  Some  rough  idea  might  be 
obtained  if  we  take  Harlan  in  about  the  middle  of 

District  6  on  Exhibit  14.  It’s  also  on  Exhibit  15,  just 
about  the  middle  of  the  district.  Harlan  to  Blair  would 
be  about  100  miles. 

Q  Well,  I  notice  that  between  certain  towns  there  are 
the  figures  there  indicating  the  distances,  so  that  by  add- 
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ing  them  up  you  could  approximate  it?  A  You  could. 
That,  of  course,  would  give  you  highway  distances,  but 
not  necessarily  your  railroad  distances. 

Q  Now,  speaking  of  these  truck  mines,  are  they  mines 
that  are  ordinarily  organized  by  the  United  Mine  Work¬ 
ers?  A  Not  necessarily.  They  are  not  as  a  general  rule. 

Q  The  legend  on  there  and  the  districts  correspond 
exactly  with  those  shown  on  Exhibit  14,  do  they  not?  A 
Yes,  sir.  As  a  matter  of  fact,  when  you  asked  me  about 
districts  being  organized  by  the  union,  I  was  impressed 
with  the  questioning  of  Mr.  Adcock  regarding  the  closing 
down  of  mines  east  of  the  Mississippi  Eiver.  Of  course, 
last  Monday  when  the  orders  came  down  from  John  Lewis 
to  close  the  mines  down  east  of  the  river,  it  only  applied 
to  the  mines  that  were  controlled  by  the  United  Mine 
Workers. 

Take,  for  example,  the  State  of  Ohio,  which  is  east  of 
the  Mississippi  River,  'which  was  the  area  involved  in  the 
directive.  Ohio’s  non-union  production  is  about  28 
994  or  29  per  cent  of  the  production  of  the  state.  And 
we  have  many  non-union  mines  that  are  working 
today  and  have  worked  ever  since  last  Monday  as  "well  as 
prior  thereto. 

MR.  FLANIN GAM :  May  I  ask  a  question  ? 

MR.  McGRATH:  Yes. 

MR.  FLANINGAM:  Is  the  State  of  Ohio  showm  on 
Exhibits  to  which  you  have  been  testifying? 

THE  WITNESS:  No,  sir.  I  simply  pointed  that  out 
as  an  illustration.  The  same  thing  would  be  true  with 
respect  to  certain  West  Virginia  mines  and  Tennessee 
mines — non-union. 

BY  MR.  McGRATH : 

Q  How  about  West  Kentucky  mines?  A  Western 
Kentucky  mines  of  course;  many  non-union  mines  in  west 
Kentucky.  As  a  matter  of  fact,  I  think  the  preponderance 
of  their  production  is  non-union. 

Q  Do  you  have  any  further  comment  on  Exhibit  15? 
A  I  believe  not. 
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MB.  McGRATH:  Now  I  would  like  to  offer  for  the 
purpose  of  identification  an  exhibit  entitled  “Statement 
Showing  Reserves  of  Bituminous  Coal  in  the  State  of 
Tennessee.”  May  we  have  that  marked,  Mr.  Examiner? 

(The  document  referred  to  was  marked  for  iden- 

995  tification  as  Exhibit  No.  16.) 

BY  MR.  McGRATH : 

Q  Calling  your  attention  to  exhibit  marked  for  identi¬ 
fication  No.  16,  I  will  ask  you  whether  or  not  that  exhibit 
was  prepared  by  you  or  under  your  supervision.  A  Yes, 
sir,  it  was. 

Q  Will  you  tell  us  what  the  exhibit  purports  to  show? 
A  Well,  the  exhibit  shows  that  on  January  1,  1944, 
according  to  “Mineral  Resources  of  the  United  States,” 
reserves  of  bituminous  coal  in  the  State  of  Tennessee  to¬ 
talled  25,200,000,000  net  tons.  And  taking  off  the  pro¬ 
duction  since  that  date,  reserves  as  of  January  1,  1949  in 
excess  of  25,168,000,000  net  tons.  I  don’t  mean  to  infer 
by  the  exhibit  that  all  of  this  coal  is  recoverable,  but  the 
reserve  figures  are  so  outstanding  and  so  large  that  even 
allowing  for,  which  I  think  would  be  a  very  conservative 
figure,  70  per  cent  recovery,  you  would  still  have  enough 
coal  to  last  for  hundreds  and  hundreds  of  years. 

Q  Well,  are  they  the  reserve  figures  usually  published 
by  the  Bureau  of  Mines  and  circulated  in  the  coal  trade 
as  indicating  the  remaining  reserves?  A  They  are. 

Q  Why  did  you  include  all  of  the  reserves  in  the 

996  State  of  Tennessee  in  this  exhibit?  A  Well,  I  felt 
that  the  State  of  Tennessee  was  practically — prac¬ 
tically  every  coal  producing  area  in  Tennessee  is  reason¬ 
ably  adjacent  to  the  Oak  Ridge-Blair  plants. 

Q  Looking  at  the  former  exhibit  No.  15,  I  neglected 
to  ask  you  whether  or  not  the  districts  that  you  have  out¬ 
lined  there  represent  all  the  coal  in  the  State  of  Ten¬ 
nessee.  A  That  is  right. 

Q  And  Exhibit  16  is  an  estimate  of  the  coal  reserves 
in  those  areas  which  are  shown  on  Exhibit  15  within  the 
confines  of  the  State  of  Tennessee.  A  Yes,  sir. 
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Q  That  would  be  9,  11,  10,  12  and  13?  Is  that  cor¬ 
rect?  A  Yes,  sir.  In  addition  to  the  truck  mines. 

Q  Well,  the  truck  mines  would  still  be  in  those  areas, 
would  they  not?  A  Yes. 

MR.  McGRATH:  My  next  exhibit,  Mr.  Examiner,  is  a 
statement  showing  reserves  of  bituminous  coal  in  the  State 
of  Kentucky.  May  we  have  that  marked  for  identification? 

(The  document  referred  to  was  marked  for  identifica¬ 
tion  as  Exhibit  No.  17.) 

BY  MR.  McGRATH : 

997  Q  Mr.  Estes,  calling  your  attention  to  Exhibit 
17,  will  you  state  whether  or  not  that  exhibit  was 
prepared  by  you  or  under  your  direction?  A  Yes,  sir, 
it  was. 

Q  Now,  will  you  proceed  to  explain  what  that  exhibit 
purports  to  show?  A  This  shows  similar  reserve  figures 
for  the  State  of  Kentucky  as  was  shown  for  Tennessee. 
Again  we  show  reserves  according  to  the  Bureau  of  Mines 
at  121  billion  net  tons  as  of  January  1,  1944,  and  have 
taken  off  the  production  subsequent  to  that  date,  showing 
a  net  reserve  figure  on  January  1  of  this  year  of  120,- 
626, 000, 000-plus  tons. 

This  also  shows  again  the  state  reserve  figures  which 
would  include  the  Eastern  Kentucky  or  Southeastern  Ken¬ 
tucky  production  districts  as  well  as  the  West  Kentucky 
district  identified  as  Region  No.  4  on  Exhibits  15  and  14, 
again  showing  the  present  reserves  of  good  coal  that  are 
located  close  to  the  Oak  Ridge  area. 

•  •  •  * 

1007  MR.  McGRATH:  Mr.  Examiner,  I  next  ask  to 
be  marked  for  identification  a  statement  entitled, 

1008  “Statement  Showing  Production  of  Coal  in  the 
Western  Kentucky  District  for  the  years  1947  and 

1948.,, 

(The  document  above  referred  to  was  marked  for  iden¬ 
tification  as  Exhibit  No.  18.) 
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BY  MR.  McGRATH : 

Q  Mr.  Estes,  calling  your  attention  to  Exhibit  No.  18, 
will  you  state  why  this  Exhibit  was  prepared  and  offered? 
A  Exhibit  No.  18  simply  shows  production  of  coal  in 
the  Western  Kentucky  District,  which  was  designated 
“Region  No.  4”  on  Exhibits  14  and  15,  to  show  the  pro¬ 
duction  in  that  area  of  bituminous  coal  for  the  years  1947 
and  1948,  calendar  years.  It  will  be  noted  that  the  figures 
for  the  year  1948  are  preliminary,  but  it  indicates  a  pro¬ 
duction  of  approximately  24  million  tons  in  the  year  1948 
— net  tons. 

Q  And  that  is  to  show  the  availability  of  coal  in  such 
quantities  from  that  area.  Is  that  the  purpose  of  it?  A 
That  is  the  purpose  of  it. 

Q  I  think  in  other  respects  the  Exhibit  is  self-explana¬ 
tory,  is  it?  A  I  think  so ;  yes,  sir. 

MR.  McGRATH:  I  would  like  to  have  marked  for  iden¬ 
tification,  Mr.  Examination,  a  statement  entitled,  “State¬ 
ment  Showing  Coal  Reserves  of  Wise,  Lee,  Dicken- 
1009  son  and  Russell  Counties,  Virginia,  as  of  January 
1, 1948.” 

(The  document  above  referred  to  was  marked  for  iden¬ 
tification  as  Exhibit  No.  19.) 

BY  MR.  McGRATH : 

Q  I  neglected  to  ask  you  with  respect  to  the  last  Ex¬ 
hibit,  and  I  ask  you  now  with  respect  to  both  Exhibits  18 
and  19  if  they  were  prepared  by  you?  A  Yes,  sir,  they 
were. 

Q  Taking  up  Exhibit  19,  will  you  tell  us  first  why  you 
have  shown  separately  the  reserves  in  these  four  Virginia 
Counties?  A  I  had  the  country  breakdown  for  these 
various  counties  in  Southwest  Virginia,  which  is  what  we 
normally  call  the  southwest  Virginia  coal-producing  area, 
and  which  is  shown  by  group  5  on  Exhibits  14  and  15. 

This  shows  the  reserves  in  that  area  combining  the  four 
counties,  as  being  in  excess  of  6  billion  net  tons  as  of 
January  1, 1948. 

Q  Is  it  the  purpose  of  this  Exhibit,  then,  to  show  that 
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there  is  this  coal  in  that  relatively  close  proximity  to  the 
Oak  Ridge  plant?  A  That  is  the  purpose,  combining 
these  reserves  in  the  southwest  Virginia  region  with 

1010  the  West  Kentucky  reserves,  and  the  Tennessee  re¬ 
serves,  which  show  a  tremendous  amount  of  recover¬ 
able  coal  that  is  available  to  that  plant. 

Q  Is  this  coal  of  the  character  that  can  be  used  in 
steam  generation  satisfactorily?  A  It  certainly  is;  yes, 
sir. 

MR.  McGRATH:  If  there  is  no  further  comment  on 
that  Exhibit,  I  next  ask  there  be  marked  an  exhibit  en¬ 
titled,  “Statement  Showing  the  Production  of  Coal  in 
Tons  of  2,000  Pounds  by  Counties  in  Southeastern  Ken¬ 
tucky,  and  Southwestern  Virginia,  and  for  the  State  of 
Tennessee  as  a  Whole  for  the  Years  1923  to  1947,  inclu- 
sive.,,  I  ask  that  that  be  given  a  number  for  identification. 

(The  document  above  referred  to  was  marked  for  iden¬ 
tification  as  Exhibit  No.  20.) 

BY  MR.  McGRATH : 

Q  Mr.  Estes,  calling  your  attention  to  Exhibit  No.  20, 
I  will  ask  you  whether  or  not  that  was  prepared  by  you 
or  under  your  direction.  A  It  was. 

Q  Will  you  proceed  to  explain  what  the  Exhibit  pur¬ 
ports  to  show?  A  The  Exhibit  shows,  starting  with  the 
year  1923,  and  going  through  the  year  1947,  the 

1011  production  of  bituminous  coal  by  counties  in  East¬ 
ern  Kentucky,  and  also  in  Lee  and  Wise  Counties 

of  Virginia,  and  the  State  of  Tennessee. 

For  the  year  1947  the  combined  production  of  the  East¬ 
ern  Kentucky  Counties  was  20,086,036  net  tons.  That 
total  is  not  shown  on  the  statement  but  is  arrived  at  by 
taking  the  1947  figure  for  Eastern  Kentucky  Counties  and 
totaling  across  the  sheet.  The  total  production  for  the 
two  counties  of  Lee  and  Wise  of  Virginia  was  5,567,061 
net  tons.  The  total  for  the  state  of  Tennessee  is  shown 
on  the  statement. 

Q  Now,  among  these  eastern  Kentucky  counties  are 
those  appearing  on  the  earlier  exhibits,  the  maps — the 
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districts?  A  Yes,  sir.  There  are,  of  course,  it  will  be 
noted  from  Exhibit  20,  that  the  large  production  in  East 
Kentucky  is  found  in  the  County  of  Harlan  and  the  County 
of  Bell,  both  of  which  are  closely  adjacent  to  the  Oak 
Ridge  plant,  and  which  ship  sizable  quantities  of  coal 
into  the  plant. 

Q  Now,  is  the  intended  to  show  the  productivity  of 
the  mines  and  their  ability  to  produce  coal  in  such  quan¬ 
tities?  A  Yes,  sir. 

Q  Do  you  have  any  further  comment  on  Exhibit  20? 
A  I  believe  not 

MR.  McGRATH:  The  next  Exhibit,  Mr.  Examiner,  is 
entitled,  ‘‘Electric  Utility  Stocks  and  Days’  supply 

1012  of  Coal  for  Production  of  Electrical  Energy,  United 
States  Total.”  May  we  have  that  marked  for  iden¬ 
tification? 

(The  document  above  referred  to  was  marked  for  iden¬ 
tification  as  Exhibit  No.  21.) 

BY  MR.  McGRATH : 

Q  I  will  ask  you  whether  or  not  Exhibit  21  was  pre¬ 
pared  by  you  or  under  your  direction.  A  It  was. 

Q  Will  you  proceed  to  explain  what  that  Exhibit  pur¬ 
ports  to  show?  A  Exhibit  21  shows  stocks  of  coal,  or 
days’  supply  of  coal,  as  well  as  the  tonnages,  held  by 
electric  utility  companies  on  the  first  of  each  month  for  the 
years  1946,  ’47,  ’48,  and  the  first  two  months  of  1949.  It 
will  be  noted  that  on  February  1,  1949,  they  had,  these 
utilities  plants,  using  the  average  for  the  United  States, 
97  days’  supply  of  stocks  on  hand,  which  is  better  than 
any  time  except  April  1,  1946,  during  the  whole  period 
shown  on  the  statement. 

Q  And  will  you  state  whether  or  not  the  coal  as  repre¬ 
sented  by  Exhibit  21  is  coal  used  for  the  generation  of 
steam  which,  in  turn,  generates  electricity?  A  That  is 
what  it  is  used  for. 

Q  Generally  known  as  steam  coal?  A  Yes. 

1013  While  this  is  the  average  for  the  country,  it  might 
vary  up  or  down  for  individual  plants. 
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PRESIDING  EXAMINER:  Yon  are  not  attempting 
to  say  that  this  is  the  maximum  which  any  plant  should 
have  simply  because  it  is  the  average. 

THE  WITNESS:  No,  sir. 

MR.  LITTLE :  Or  the  minimum. 

THE  WITNESS :  Nor  the  minimum. 

MR.  McGRATH:  Mr.  Examiner,  the  next  Exhibit  I 
have  to  offer  is  one  entitled,  “Electric  Utility  Stocks  and 
Days’  Supply  of  Coal  for  Production  of  Electric  Energy, 
State  of  Tennessee.  I  ask  to  have  it  marked  for  identifi¬ 
cation. 

(The  document  above  referred  to  was  marked  for  iden¬ 
tification  as  Exhibit  No.  22.) 

BY  MR.  McGRATH : 

Q  Mr.  Estes,  calling  your  attention  to  Exhibit  22, 
state  whether  or  not  that  was  prepared  by  you  or  under 
your  direction.  A  It  was. 

Q  Will  you  proceed  to  explain  what  that  Exhibit  is  ?  A 
Exhibit  22  shows  the  same  kind  of  information  as  shown 
by  Exhibit  21,  except  confined  to  the  State  of  Tennessee. 
It  will  be  noted  that  the  stocks  as  of  February  1  held 
by  the  utilities  in  the  State  of  Tennessee  are  much 
1014  larger  in  the  days’  supply  than  that  shown  for  the 
United  States  as  a  whole  on  Exhibit  21,  being  for 
the  State  of  Tennessee  152  days’  supply  as  of  February 
1, 1949. 

Q  I  notice  that  the  days’  supply  is  not  given  for  the 
first  11  months  of  1946.  Was  that  not  available?  A  No, 
sir.  They  had  over  365  days’  stock  on  hand,  and  we 
did  not  think  it  was  necessary  to  show  any  such  stocks 
as  that.  It  was  a  year’s  supply,  and  we  thought  it  was 
not  necessary  to  show  it. 

Q  Is  it  the  practice  of  the  Bureau  of  Mines  to  leave 
their  reports  blank  when  they  have  over  365  days’  supply? 
A  We  do.  When  I  say  “we”,  I  probably  extended  my¬ 
self  a  bit.  I  mean  the  Bureau  of  Mines. 

Q  So,  from  January  1,  1946  to  November  1,  1946,  in- 
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elusive,  the  utilities  in  Tennessee  had  an  average  of  more 
than  365  days’  of  coal  supply?  A  Yes,  sir. 

MR.  LITTLE:  May  I  ask  a  question  for  clarification? 
MR.  McGRATH :  Yes. 

MR.  LITTLE :  Does  that  refer  to  the  steam  generating 
plants  of  Tennessee  Valley  Authority,  or  to  steam  gener¬ 
ating  plants  of  persons  or  corporations  other  than  Ten¬ 
nessee  Valley  Authority? 

THE  WITNESS:  The  includes  all  the  electric 

1015  utilities’  steam  plants,  and  I  assume  it  includes — 
as  a  matter  of  fact,  I  am  certain  it  includes — the 

Tennessee  Valley  Authority,  the  steam  generating  plants 
of  the  TVA.  Yes,  sir. 

•  •  •  • 

MR.  FLANINGAM :  May  I  ask  a  question  ? 
PRESIDING  EXAMINER:  Yes. 

MR.  FLANINGAM:  State  whether  you  know  of  your 
knowledge  whether  the  data  in  this  Exhibit  includes  the 
days’  supply  of  coal  that  might  be  on  hand  at  the  Atomic 
Energy  Commission  plants  in  the  State  of  Tennessee. 
THE  WITNESS :  I  don ’t  believe  it  would. 

MR.  FLANIN GAM :  You  don ’t  know,  do  you  ? 

THE  WITNESS:  No,  sir. 

•  •  •  • 

BY  MR.  McGRATH : 

Q  Now,  I  notice  that  there  is  shown  quite  a  flue- 

1016  tuation  in  days’  supply  as  of  1947,  and  through  the 
year,  and  not  such  a  great  fluctuation  in  1948.  Can 

you  explain  why  that  is?  A  Of  course,  our  production 
in  1947  was  an  all-time  production  reached  of  630  million 
tons.  The  opportunity  was  not  present  to  build  up  stocks 
that  have  been  able  to  be  built  up  during  1948  when  our 
production  was  less  than  it  was  in  1947. 

Q  Does  the  question  of  availability  of  hydroelectric 
power  in  certain  summer  months  affect  the  stockpiles? 
A  It  would  in  the  State  of  Tennessee;  yes,  sir. 
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Q  What  is  your  judgment,  looking  at  this  Exhibit,  as 
to  whether  that  element  accounts  for  the  lower  stockpiles 
from  May  1  through  December  1,  1947?  A  It  would. 
When  the  hydro  power  is  available,  of  course,  it  reduces 
the  stocks  that  are  on  hand  for  steam  purposes.  That 
would  be  during  the  summer  months. 

BY  MR.  McGRATH: 

Q  Does  this  Exhibit  require  any  further  comment? 

PRESIDING  EXAMINER:  You  mean  whether  it  is 
available  or  not  available? 

Read  the  answer  back,  please. 

(Lines  14  through  16,  this  page,  read.) 

PRESIDING  EXAMINER:  It  wouldn’t  be  when  the 
hydro  was  not  available  ? 

THE  WITNESS :  No,  sir.  It  is  -when  the  hydro 
1017  is  available  that  they  would  not  need  the  coal  for 
steam  stocks,  I  mean  for  steam  purposes,  that  they 
would  during  other  months. 

MR.  FLANINGAM :  That  would  mean  that  they  could 
very  easily  build  up  their  stocks  during  that  time? 

THE  WITNESS:  If  they  wTanted  to;  yes,  sir. 

MR.  FLANINGAM:  Then  these  figures  don’t  really 
show  anything  as  to  what  the  availability  of  coal  may  or 
may  not  have  been  during  the  period? 

THE  WITNESS:  Those  figures  probably  do  not,  but 
there  was  certainly  plenty  of  coal  available,  and  their 
stocks  have  not  been — 

MR.  FLANINGAM:  You  answered  the  question:  the 
figures  on  this  Exhibit  22  don’t  really  indicate  anything 
with  respect  to  availability  or  non-availability  of  coal. 

THE  WITNESS :  No,  they  indicate  a  drop  during  the 
summer  months. 

MR.  DENSON :  May  I  ask  a  question  for  clarification? 

PRESIDING  EXAMINER:  Yes. 

MR.  DENSON:  Mr.  Estes,  on  Exhibit  No.  22  for  the 
month  of  March,  in  the  year  1947  it  gives  a  figure  of 
183,754  tons  of  coal  with  178  days’  supply;  in  1948  it  gives 
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186,974  tons  with  58  days’  supply.  How  do  you  account 
for  the  discrepancy  between  the  58  and  the  178? 

THE  WITNESS:  There  is  no  discrepancy.  There 
might  be  a  difference,  but  the  difference  is  accounted 

1018  for  by  reason  of  the  fact  that  the  days’  supply  is 
calculated  on  the  current  rate  of  consumption,  which 

would  be  less  in  the  period  of  availability  of  hydro  power 
than  it  would  be  in  another  period  when  the  hydro  power 
was  not  available. 

PRESIDING  EXAMINER:  This  is  figured,  then,  on 
the  average  days  ’  consumption  during  that  month,  and  not 
on  the  basis  of  a  relationship  of  the  stocks  to  the  maxi¬ 
mum  consumption  of  the  steam  plants  ? 

THE  WITNESS:  That  is  right. 

PRESIDING  EXAMINER :  That  makes  quite  a  differ¬ 
ence.  It  seems  to  me  it  would  be  much  more  useful  for 
our  purposes  if  we  had  it  related  to  the  maximum  use 
of  coal  by  the  plants. 

BY  MR.  McGRATH : 

Q  This  is  the  manner  in  which  the  Bureau  of  Mines, 
or  the  Federal  Power  Commission,  report  these  statistics 
under  the  heading  of  “Consumption  of  Fuel  for  Produc¬ 
tion  of  Electric  Energy”.  Is  that  not  true?  A  Yes,  sir. 

MR.  FLANINGAM:  May  I  ask  a  question  at  that 
point? 

PRESIDING  EXAMINER :  You  may. 

MR.  FLANINGAM :  Do  I  understand  that  this  Exhibit 
22  is  a  reproduction  of  the  Federal  Power  Commission 
report  verbatim? 

MR.  McGRATH:  That  isn’t  what  I  asked  him. 

MR.  FLANINGAM:  I  want  the  record  to  show  what 
this  really  is. 

1019  THE  WITNESS:  This  is  a  summary  of  the  re¬ 
ports  of  the  Federal  Power  Commission. 

BY  MR.  McGRATH : 

Q  Data  taken  from  the  Reports  of  the  Federal  Power 
Commission  under  this  title — is  that  what  you  are  saying? 
A  That  is  right. 
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ME.  LITTLE:  May  I  ask  a  question  for  clarification? 

Footnote  “D”  on  Exhibit  22  reads,  “Data  summarized 
from  monthly  Federal  Power  Commission  Reports,’ ’  so 
there  has  been  an  element  of  editorial  supervision  in  what 
data  you  took  and  the  manner  in  which  it  is  put  forth 
in  Exhibit  22? 

THE  WITNESS :  Yes,  sir. 

ME.  LITTLE :  That  is  all. 

MR.  McGRATH:  I  now  ask  that  there  he  marked  for 
identification  an  exhibit  entitled,  “Electric  Utility  Stocks 
and  Days’  Supply  of  Coal  for  Production  of  Electric 
Energy,  State  of  Ohio.” 

(The  document  above  referred  to  was  marked  for  iden¬ 
tification  as  Exhibit  No.  23.) 

BY  MR.  McGRATH : 

Q  Mr.  Estes,  I  will  ask  you  whether  or  not  Exhibit 
23  was  prepared  by  you  or  under  your  direction.  A  Yes, 
sir. 

1020  Q  Will  you  tell  us  why  you  prepared  such  an 
Exhibit  for  the  State  of  Ohio?  A  We  thought  it 
would  be  well  to  show  the  variation  in  stocks  and  days’ 
supply  of  such  stocks  for  a  state  like  the  State  of  Ohio, 
which  has  no  large  amount,  if  any,  of  hydro-electric  power. 
It  will  be  noted  from  the  Exhibit  that  there  is  not  the 
variation  in  the  days’  supply  of  stock  that  is  shown  on 
the  previous  Exhibit  for  the  State  of  Tennessee. 

Q  And  that  is  the  only  purpose  of  the  Exhibit.  Is  that 
correct?  A  That  is  correct. 

Q  In  other  respects,  it  was  based  upon  the  same  gen¬ 
eral  plans  that  Exhibit  22  was?  A  Yes,  sir,  except  it 
does  show  a  tremendously  large  stock  pile  in  the  hands 
of  utilities  even  in  the  State  of  Ohio. 

MR.  McGRATH :  I  would  like  to  have  marked  for  iden¬ 
tification  an  Exhibit  which  is  entitled,  “Major  Bituminous 
Coal  Strikes,  1941  to  Date.  ’  ’ 

(The  document  above  referred  to  was  marked  for  iden¬ 
tification  as  Exhibit  No.  24.) 
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BY  MR.  McGRATH : 

Q  Mr.  Estes,  calling  your  attention  to  Exhibit  24,  I 
ask  you  whether  or  not  this  was  prepared  by  you 

1021  or  under  your  supervision?  A  It  was. 

Q  And  will  you  state  the  purpose  of  the  Ex¬ 
hibit,  and  what  it  purports  to  show?  A  Without  mini¬ 
mizing  the  effect  of  the  present  coal  strike  on  the  general 
economy  or  the  industrial  life  of  the  country,  Exhibit  24 
shows  that,  notwithstanding  the  strikes  in  the  coal  indus¬ 
try  since  April  1,  1941,  at  no  time  have  the  electric  utility 
plants  had  less  than  60  days’  supply  of  coal  on  hand.  The 
longest  strike,  it  will  be  noted,  was  April  1,  1946,  which 
lasted  for  59  days.  But  regardless  of  any  strike  shown 
during  that  period,  the  utility  companies  have  managed 
to  maintain  quite  sizable  stockpiles. 

MR.  LITTLE:  May  I  ask  a  question  for  clarification? 

Your  Exhibit  24  does  not  purport  to  reflect  the  effect 
of  coal  strikes  upon  the  steel  industry  or  railroads,  or 
other  forms  of  industrv  in  the  United  States,  but  is  re- 
fleeted  only  with  respect  to  electric  utility  plants? 

THE  WITNESS:  Yes,  sir.  We  did  not  feel  that  steel 
plants  were  involved  in  this  proceeding,  or  we  probably 
would  have  made  out  similar  statements  for  them. 

•  •  •  • 

1022  MR.  WHITAKER:  I  want  to  ask  a  question 
strictly  for  clarification.  These  figures  in  the  right- 

hand  column — does  that  mean  the  days’  supply  at  the 
end  of  the  strike? 

THE  WITNESS:  Yes,  sir,  on  the  first  day  of  the 
month  nearest  the  date  of  the  beginning  of  the  strike. 

MR.  LITTLE:  It  does  not  reflect  what  the  condition 
of  the  stockpile  was  at  the  time  when  the  strike  was 
ended? 

THE  WITNESS:  Not  necessarily  at  the  date  follow¬ 
ing  the  termination  of  the  strike,  but  it  would  not  be 
greatly  different  if  you  could  get  the  figure — 

MR.  LITTLE :  If  I  understood  your  previous  answer, 
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the  figures  in  the  right-hand  column  reflect  the  amount 
of  coal  on  hand  at  the  beginning  of  the  strike? 

THE  WITNESS:  That  is  the  only  date  of  the  month 
on  which  we  have  figures  available,  which  is  the 

1023  first  of  the  month,  and  we  took  the  first  of  the 
month  nearest  the  beginning  of  the  strike. 

MR.  LITTLE :  That  is  all. 

MR.  McGRATH:  I  think  I  can  clear  that  up,  Mr. 
Examiner,  if  it  isn’t  perfectly  obvious. 

BY  MR.  McGRATH : 

Q  Taking  the  59-day  strike  that  you  spoke  of,  starting 
on  April  1,  on  that  day  there  was  an  equivalent  of  100 
days’  supply  at  the  electric  utilities’  plants,  is  that  right? 
A  That  is  right. 

Q  If  they  used  up  59  days’,  and  it  came  out  mathe¬ 
matically  that  way,  they  would  still  have  41  days  left 
at  the  end  of  that  month,  wouldn’t  they?  A  At  the  end 
of  the — 

Q  Fifty-ninth  day?  A  At  the  end  of  June,  the  59th 
day. 

Q  In  the  meantime,  based  upon  your  experience,  has 
it  been  possible  for  utilities  to  supplement  their  stockpiles 
from  truck  mines,  or  mines  not  on  strike?  A  Yes,  sir. 

Q  So  that  it  might  even  amount  to  more  than  41  days 
at  the  end  of  the  59-day  period?  A  It  might.  Further¬ 
more,  let  us  take  the  April  1,  1946  figure  of  100  days’ 
supply.  That  strike  was  for  a  period  of  59  days, 

1024  as  has  been  pointed  out.  Assuming  that  that  re¬ 
duced  their  stocks  to  41  days,  which  I  wouldn’t 

concede  on  account  of  the  fact  that  they  could  augment 
their  supply  from  non-union  mines,  by  November  1,  1946 
they  had  built  their  stocks  up  again  to  72  days. 

MR.  FLANINGAM:  May  I  ask  a  question? 

MR.  McGRATH :  Yes,  sir. 

MR.  FLANINGAM:  As  I  understand  it,  just  to  get 
this  clear,  this  right-hand  column  on  Exhibit  24  shows 
the  days  of  stocks  at  the  beginning  of  the  month  in  which 


240 


the  strike  occurs.  Isn’t  that  correct,  the  first  day  of  the 
month? 

THE  WITNESS:  Yes,  sir. 

MB.  FLANINGAM:  In  other  words,  for  example,  the 
next-to-the-last  figure  on  the  Exhibit,  on  March  1,  1948, 
there  was  60  days’  supply  of  coal  at  electric  utility  plants, 
and  with  the  strike  running  40  days,  plus  the  15  days 
elapsed  before  the  strike  commenced,  you  would  have  55 
days,  and,  on  the  basis  of  information  you  have  there, 
there  would  be  an  indicated  5-dav  supply  of  coal  at  the 
end  of  the  strike. 

THE  WITNESS :  Which  one  was  that? 

MR.  FLANINGAM:  Next-to-the-last  one  on  the  Ex¬ 
hibit. 

THE  WITNESS:  40  days? 

MR.  FLANINGAM :  Yes. 

THE  WITNESS :  40  from  60  would  be  20. 

MR.  FLANINGAM:  The  strike  did  not  commence 
until  March  15.  You  had  60  days’  supply  on  March 
1025  1st.  You  wouldn’t  have  40  days  to  subtract  from 
60.  It  would  be  40  plus  15,  and  that  would  leave 
five  or  six  days’  supply  as  available  at  the  end  of  the 
strike. 

THE  WITNESS:  I  don’t  see  how  you  arrive  at  the 
five  days  in  view  of  the  fact  that  you  had  15  days’  sup¬ 
ply  during  the  first  half  of  the  month. 

MR.  FLANINGAM :  I  assumed  that  the  60  days  might 
have  been  cut  down  a  little  between  March  1st  and  the 
time  the  strike  actually  commenced. 

You  have  no  information  as  to  actually  how  many  days’ 
supply  the  utilities  had  on  hand  on  March  15,  do  you? 

THE  WITNESS:  No,  sir,  we  don’t  have  that  figure. 

PRESIDING  EXAMINER:  Let  me  ask  one  question. 

I  want  to  find  out  whether  this  Exhibit  ties  in  with  the 
other  one  in  one  respect. 

Do  you  want  it  understood  that  this  right-hand  column, 
“Days’  supply”  is  based  on  the  average  use  for  the  30 
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days  prior  to  the  first  of  the  month  on  which  the  figure 
is  computed? 

THE  WITNESS:  The  current  use,  on  which  the  cur¬ 
rent  level  of  consumption  on  which — 

PRESIDING  EXAMINER:  How  is  that  current  level 
based  on  the  average  for  the  previous  month?  After  all, 
if  the  first  happened  to  come  on  a  Sunday,  it  might  make 
a  great  deal  of  difference  on  there  and  create  a  great  varia¬ 
ble  unless  it  is  an  average  for  a  week  or  a  month. 

1026  THE  WITNESS:  The  average  for  the  month 
previous. 

PRESIDING  EXAMINER:  To  the  first  of  the  month 
on  which  the  date  is  taken? 

THE  WITNESS:  That  is  correct. 

PRESIDING  EXAMINER :  Thank  you. 

MR.  KURTZ :  May  I  ask  a  question  ? 

MR.  McGRATH :  Go  ahead. 

MR.  KURTZ:  We  are  all  asking  questions  here  to 
understand  this. 

What  are  those  two  little  asterisks  down  here,  one  which 
says  “captive”,  and  two  say  “commercial”?  I  assume 
that  is  captive  mines? 

THE  WITNESS:  Those  are  captive  mines.  That  ap¬ 
plies  to  the  42,000,  and  the  40,000  shown  under  the  column 
headed  “Workers  Involved”,  showing  that  the  July  6, 
1948  strike  involved  40,000  workers  in  commercial  mines, 
and  42,000  workers  in  the  captive  mines. 

MR.  KURTZ :  I  notice  the  others  are  not  broken  down 
that  way.  Is  there  any  reason  for  that  ? 

THE  WITNESS:  No,  sir,  except  that  most  of  the 
strikes  involved  practically  all  the  members  of  the  United 
Mine  Workers. 

MR.  KURTZ:  Let’s  take  March  15,  1948,  for  example. 
You  say  that  you  take  the  date  nearest  the  first  of  the 
month  to  get  the  60  days’  supply.  If  you  will  look 

1027  over  on  Exhibit  22,  I  am  wondering  if  you  took 
March  1  or  April  1.  I  know  March  1  shows  58, 

and  April  1  shows  73. 
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MR.  McGRATH:  I  might  call  to  your  attention  that 
the  comparison  is  if  you  take  Exhibit  21,  because  that 
takes  the  country  as  a  whole,  and  so  does  24.  You  used 
just  Ohio.  I  was  about  to  call  attention  to  that  in  my 
next  question. 

•  •  •  • 

MR.  KURTZ:  21.  Are  Exhibits  24  and  21  the  com¬ 
parable  Exhibits  ? 

THE  WITNESS:  You  say  can  you  compare  the  two? 
Is  that  the  question? 

You  can  accept  all  of  the  information  shown  on  21  as 
not  shown  on  24  because  Exhibit  21  shows  the  first  of 
each  month  for  that  entire  period.  It  shows  the  stocks; 

whereas,  Exhibit  24  only  shows  certain  first-of-the- 
1028  month  stocks  which  came  within  a  period  of  a 
strike,  or  close  thereto. 

MR.  KURTZ :  I  see.  Now  I  understand  it. 

Thank  you,  Mr.  McGrath. 

BY  MR.  McGRATH : 

Q  Just  to  clear  that  up,  let’s  take  that  second-to-the- 
last  item  of  March  15,  1948,  and  because  it  is  the  15th, 
whether  the  days’  supply  related  to  the  first  day  of 
March  or  the  first  day  of  April  would  not  be  of  any 
significance  in  the  light  of  Exhibit  21,  would  it,  because 
both  March  1  and  April  1  of  1948  show  60  days’  supply — 
just  coincidental,  apparently?  A  That  is  right. 

Q  Now,  then,  on  May  1,  which  would  be  after  the  ter¬ 
mination  of  the  40-dav  strike  which  commenced  on  March 
15,  or  about  that  time,  there  was  a  57-day  supply,  and  on 
June  1,  a  70-day  supply,  as  shown  on  Exhibit  21.  A 
That  is  right. 

Q  So,  by  comparing  Exhibit  21  and  24,  you  find  what 
they  had  at  the  beginning  of  the  strike,  and  also  you  can 
readily  determine  what  they  had  at  or  about  the  time  of 
the  ending  of  the  strike,  from  Exhibit  21?  A  That  is 
right.  Of  course,  there  is  a  reduced  consumption  of  elec¬ 
tric  power  during  a  coal  mine  strike  always. 
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Q  What  we  are  dealing  with  now  is  supply  of 

1029  coal  on  hand.  A  That  is  right. 

Q  Now,  does  that  complete  your  explanation  of 
Exhibit — 

I  want  to  ask  one  other  question  about  Exhibit  24. 

Concerning  this  59-day  strike,  did  you  make  any  inves¬ 
tigation  back  earlier  than  1941  to  see  how  that  compared 
with  any  earlier  strikes  in  length  of  time?  A  No,  sir, 
I  did  not,  but  I  think  that  is  one  of  the  longest  strikes, 
if  not  the  longest,  that  we  ever  had. 

MR.  FLANINGAM :  I  want  to  ask  a  question. 

You  say  that,  of  course,  during  the  strike  there  is  a 
reduced  consumption  of  power. 

THE  WITNESS:  Yes,  sir. 

MR.  McGRATH :  He  said  of  coal  mines. 

THE  WITNESS:  I  said  any  coal  strike  causes  a 
reduction  in  the  uses  of  electric  power. 

MR.  FLANINGAM:  I  don’t  know  whether  I  quite  un¬ 
derstand  what  you  mean  by  that. 

THE  WITNESS:  In  the  first  place,  the  coal  mines 
themselves  buy  power  which  is  not  needed  during  the  strike 
period.  Some  of  the  railroads  are  electrified,  and  some 
of  their  power  comes  from  hydro  developed  power,  some 
from  steam  plants,  and  they  don’t  require  as  much  power 
during  the  period  of  coal  strikes  because  they  are  not 
hauling  coal. 

MR.  FLANINGAM :  They  have  to  lay  off  a  large 

1030  number  of  crews  and  train  crews  because  there  is 
no  coal  moving? 

THE  WITNESS:  They  had  laid  off  some  people;  yes, 
sir. 

MR.  FLANINGAM:  That  doesn’t  necessarily  mean 
that  during  a  strike,  that  the  operation  of  the  Atomic 
Energy  Commission’s  plants  would  require  any  less  power, 
does  it,  Mr.  Estes? 

THE  WITNESS :  I  don ’t  think  it  would. 

MR.  FLANINGAM :  You  wouldn ’t  know? 
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THE  WITNESS:  If  they  required  any  more,  I  am 
sure  that  they  could  get  it 

MR.  FLANINGAM:  I  asked  you  whether  you  knew 
whether  the  strike  would  cause  them  to  have  any  need 
for  less  power. 

THE  WITNESS:  I  wouldn’t  think  it  would  require 
them  to  have  need  for  any  less  power. 

MR.  FLANINGAM:  They  might  even  need  more 
power? 

THE  WITNESS:  Yes,  sir.  We  hope  they  do. 

•  •  •  • 

MR.  McGRATH :  I  would  like  to  have  marked  for  iden¬ 
tification  as  Exhibit  entitled,  “Average  Number  of  Men 
Employed  and  Output  Per  Man  Per  Day  and  Per  Year 
Bituminous  Coal  Mines  in  the  United  States  1935- 
1948.” 

1031  (The  document  above  referred  to  was  marked  for 
identification  as  Exhibit  No.  25.) 

BY  MR.  McGRATH : 

Q  Mr.  Estes,  tell  us  whether  this  Exhibit  was  pre¬ 
pared  by  you  or  under  your  direction.  A  Yes,  it  was. 

Q  Tell  us  what  it  purports  to  show.  A  I  think  the 
Exhibit  is  more  or  less  self-explanatory,  showing  for  the 
years  1935  through  1948,  except  the  output  per  man  per 
day  is  not  available  for  1948,  the  number  of  men  em¬ 
ployed  in  the  bituminous  coal  mines  and  the  output  net 
tons,  and  output  per  man  per  day  and  also  per  year. 

The  part  of  the  Exhibit  that  we  want  to  stress  is  the 
output  per  man  per  day  which,  for  the  country  as  a  whole, 
was  6.42  tons,  for  the  reason  that  in  a  later  exhibit  we  will 
show  the  displacement  of  manpower  should  coal  now  mov¬ 
ing  to  Oak  Ridge  and  Blair  be  displaced  by  the  use  of 
natural  gas. 

Q  Does  the  last  column  also  reflect  the  ability  of  the 
industry  to  produce  coal  in  large  amounts  wrhen  it  is 
needed?  A  Yes,  sir.  As  I  said  before,  1947  was  our 
record  year,  with  a  production  in  excess  of  630  million 
net  tons. 
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Q  Bo  you  think  that  fully  describes  Exhibit  25? 

1032  A  Yes,  I  think  so. 

MR.  McGRATH:  Will  you  give  us  an  identifica¬ 
tion  number  for  an  Exhibit  entitled,  “Statement  Showing- 
Output  Per  Man  Bay  Eastern  Kentucky,  Western  Ken¬ 
tucky,  Tennessee  and  Virginia  and  Man  Bays  Lost  by 
Bisplacement  of  Coal”,  Mr.  Examiner,  please? 

(The  document  above  referred  to  was  marked  for  iden¬ 
tification  as  Exhibit  No.  26.) 

BY  MR.  McGRATH : 

Q  Mr.  Estes,  I  will  ask  you  whether  or  not  Exhibit  26 
was  prepared  by  you  or  under  your  direction.  A  It  was. 

Q  Explain  what  it  purports  to  show.  A  Exhibit  26 
is  somewhat  similar  to  25,  except  it  is  confined  to  the  coal- 
producing  area  that  is  near  the  Atomic  Energy  plant; 
namely,  East  Kentucky,  Western  Kentucky,  Tennessee  and 
Virginia.  We  have  weighted  out  the  production  cf  coal 
per  man  per  day  in  the  three  states  to  show  what  the  ef¬ 
fect  would  be  on  mine  labor,  or  general  employment  sit¬ 
uation  would  be,  should  the  approximately  751,000 

1033  tons  of  coal  now  being  used  at  Oak  Ridge  would  be 
entirely  displaced  by  the  use  of  natural  gas. 

•  •  •  • 

BY  MR.  McGRATH : 

Q  I  notice  the  notation,  “54,300  Mcf  of  gas  equals 
751,000  tons  of  bituminous  coal  for  one  year”.  Where 
did  you  get  that  figure  of  54,300  Mcf  of  gas?  A  That 
was  my  understanding  of  what  they  would  use  in  this 
plant. 

Q  I  supplied  that  to  you,  didn’t  I?  A  You  supplied 
that. 

Q  And  you  took  the  54,300  Mcf  of  gas  and  converted 
it  into  equivalent,  coal  equivalent?  A  That  is  the  equiva¬ 
lent  shown  on  the  Btu  content. 

Q  That  is  using  bituminous  coal  of  13,200  Btu 

1034  per  pound?  A  That  is  correct. 

Q  Is  that  the  approximate  Btu  value  of  the  coal 
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mined  in  the  area  from  which  Oak  Eidge  gets  its  supply? 
A  It  would  be  a  very  conservative  figure. 

Q  So,  taking  the  assumed  average  daily  consumption 
of  natural  gas  at  Oak  Ridge  at  54,300  Mcf,  and  converting 
it  into  coal  displacement,  and  applying  the  output  per  man 
day,  you  reach  a  figure  of  130,836  man  days  which  would 
be  wiped  out — man  days  of  mining — by  the  displacement 
of  that  much  coal  at  the  Oak  Ridge  plant.  Is  that  the 
end  result  of  this?  A  That  is  right.  Of  course,  assum¬ 
ing  that  the  maximum  wras  not  displaced,  and  that  they 
continued  to  use  the  same  amount  of  Btu’s  as  they  are 
now  using  and  half  of  it  were  displaced  by  natural  gas,  it 
would  simply  be  a  mathematical  proposition  of  cutting 
130,000-odd  man  days  half  in  two. 

Q  We  were  going  on  the  assumption  that  they  are 
going  to  use  an  average  that  they  were  going  to  get  out 
of  this  pipeline. 

MR.  FLANINGAM :  May  I  ask  a  question  ? 

MR.  McGRATH :  Yes,  you  may. 

MR.  FLANINGAM:  When  you  refer  to  output  per 
man  day  on  Exhibit  26,  I  believe  you  have  the  same  thing 
on  25,  are  you  talking  about  the  days  worked  as  distin¬ 
guished  from,  shall  we  say,  the  calendar,  the  number  of 
days  in  a  calendar  year?  In  that  connection  I  have 
1035  particular  reference  to  Exhibit  25. 

THE  WITNESS :  That  covers  the  days  wTorked. 

MR.  FLANINGAM :  That  covers  only  the  days  worked? 

THE  WITNESS:  That  is  right. 

PRESIDING  EXAMINER:  Based  on  an  eight  or 
seven-hour  day? 

THE  WITNESS:  Based  on  an  eight-hour  day,  with 
travel  time  and  lunch.  Travel  time  is  roughly  about  an 
hour  for  the  country  as  a  whole,  but  it  is  an  eight-hour 
day. 

PRESIDING  EXAMINER:  You  mean  eight-hour  day 
within  a  mine  and  not  working  8  hours? 

THE  WITNESS:  Eight  hours,  from  portal  to  portal. 
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BY  MR.  McGRATH : 

Q  What  is  the  explanation  on  Exhibit  26  of  the  much 
higher  amount  per  man  day  for  West  Kentucky  than  for 
the  other?  A  For  the  reason  that  West  Kentucky  has 
a  greater  number  of  what  we  call  strip  or  open-pit  mines, 
where  the  coal  is  just  taken  right  out  off  the  surface, 
rather  than  deep  pit,  off  the  surface  after  the  overburden 
is  taken  off,  and  it  is  very  much  more — let  me  put  it  this 
way:  They  do  not  employ  the  manpower  that  they  do  in 
the  shaft  mines,  or  the  deep  mines,  so  to  speak. 

Q  A  steam  shovel  operation?  A  Steam  shovel  oper¬ 
ation. 

Q  Let  me  be  sure  that  I  understand  this  myself. 

1036  That  is,  for  each  man  employed  and  for  each  day 
that  a  man  is  employed  in  the  West  Kentucky 

mines,  that  he  produces  10.72  tons  of  coal?  A  That  is 
correct. 

PRESIDING  EXAMINER:  Of  course,  that  figure  for 
number  of  men  employed  is  not  only  the  men  in  the  mines, 
but  that  total  number  includes  your  timber  man  and  your 
track  man,  and  your  mechanical  forces — everybody  in 
the  mines? 

THE  WITNESS:  Both  above  and  below  the  ground; 
that  is  right. 

PRESIDING  EXAMINER:  Above  and  below? 

THE  WITNESS:  Yes. 

BY  MR.  McGRATH : 

Q  But  does  not  include  the  white-collar  men?  A  No, 
sir. 

MR.  McGRATH :  Taking  up  the  next  Exhibit,  entitled, 
“Bituminous  Coal  Exports  from  the  United  States  by 
Months  and  By  Countries,  1948  and  1947/  ’  I  would  like  to 
ask  that  that  be  given  a  number  for  identification. 

(The  document  above  referred  to  was  marked  for  iden¬ 
tification  as  Exhibit  No.  27.) 

BY  MR.  McGRATH : 

Q  I  will  ask  you  whether  or  not  Exhibit  No.  27 

1037  w’as  prepared  by  you  or  under  your  direction.  A  It 
was. 
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Q  And  was  this  prepared  and  presented  here  because 
of  some  discussion  which  arose  concerning  the  availability 
of  cars  or  lack  of  availability  because  of  exporting  of 
coal?  A  Yes,  sir. 

Q  Will  you  then  proceed  to  tell  us  what  the  Exhibit 
purports  to  show?  A  Just  as  the  year  1947  was  the 
greatest  production  year  on  record,  it  was  also  a  very 
large  year  for  bituminous  coal  exports  both  to  Europe  and 
Canada.  The  total  exports  in  1947,  not  including  Canada, 
was  42,907,000  net  tons.  In  addition  to  that  tonnage  we 
exported  26,621,000  tons  to  Canada. 

The  1948  figure,  it  will  be  noted,  dropped  over  half; 
so  far  as  exports  other  than  Canada  were  concerned, 
dropped  to  20,070,000  net  tons,  for  the  calendar  year,  to 
overseas  destinations. 

Q  I  notice  from  the  Exhibit  that  for  Canada  the  ex¬ 
ports  were  approximately  the  same  for  the  two  years. 
Does  that  represent  a  normal  export  of  coal  to  Canada’s 
markets?  A  It  does. 

Q  So,  for  the  purpose  of  considering  the  extent  to 
which  cars  might  have  been  diverted  by  reason  of  the 
exporting  of  coal,  you  would  exclude  Canada  from  con¬ 
sideration  because  they  have  to  have  cars  every 
1038  year.  Is  that  right?  A  Yes,  sir. 

Q  Now,  then,  excluding  Canada,  the  figures  for 
1948  will  be  less  than  half  what  they  were  for  ’47  in 
total?  A  Yes,  sir. 

Q  I  notice  here  it  says,  “All  figures  preliminary”. 
Just  what  is  the  significance  of  that?  At  the  bottom  of 
the  page.  A  That  should  be  “All  figures  for  1948  pre¬ 
liminary.” 

PRESIDING  EXAMINER:  Will  you  see  that  that  cor¬ 
rection  is  made? 

MR.  McGRATH :  Yes,  sir. 

BY  MR.  McGRATH : 

Q  I  notice  that  “(a)”  down  there.  It  says  something 
about  a  pension  strike  by  miners.  Where  does  that  come 
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in  ?  Does  that  show  some  place  where  the  exports  dropped 
a  little  bit?  A  That  was  April  1. 

Q  April  1,  1946,  wasn’t  it?  I  just  wonder  if  that  has 
any  business  in  there.  I  don’t  see  the  “(a)”  any  place. 

PRESIDING  EXAMINER :  The  “  (a)  ”  appears  at  the 
top  of  the  1948  column. 

THE  WITNESS:  Top  of  April. 

MR.  McGRATH :  I  see.  April  of  ’48. 

BY  MR.  McGRATH: 

Q  Is  that  intended  to  show  there  was  some  diminution 
in  the  amount  of  coal  shipped,  or  just  taking  a 

1039  crack  at  the  miners  ?  A  323,000  tons  in  that  month 
which  was  a  very  low  month. 

Q  I  see.  That  is  the  explanation  of  it?  A  Yes,  sir. 

Q  Is  there  anything  further  to  be  said  about  that 
Exhibit?  A  I  would  like  to  say  that  the  20,070,000  figure 
for  the  year  1948  which  would  indicate  an  average  of 
about  1,600,000  a  month,  is  not  obtaining  now  in  the  year 
1949.  We  are  not  shipping  overseas  in  this  present  year 
any  where  near  that  tonnage. 

Q  Do  you  have  some  connection  with  the  organization 
that  has  control  of  overseas  shipment  of  coal?  A  We 
don’t  control  it.  We  have  an  Association  of  Coal  Export¬ 
ers,  which  is  known  as  the  Coal  Exporters  Association  of 
the  United  States,  Inc.  I  am  Executive  Secretary  of  that 
association. 

Q  Was  there  not  at  sometime  a  close  measure  of  con¬ 
trol  over  the  exportation  of  coal  by  some  governmental 
agency?  A  The  Office  of  International  Trade  issued  li¬ 
censes,  and  also  had  to  get  permits,  railroad  permits,  to 
ship  the  coal  to  the  piers,  and  I  might  say  that  those 
transportation  permits  were  very  rigidly  policed, 

1040  so  there  was  no  abuse  to  my  knowledge  of  any  coal 
cars  involved  in  the  export  movement  of  coal. 

Q  What  I  would  like  to  know  now  is  whether  or  not 
that  rule  has  been  relaxed,  or  eliminated,  or  what  is  the 
situation?  A  It  has  been  relaxed.  Many  of  the  regula- 
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tions  have  been  eliminated  or  abolished.  We  still  have 
to  get  a  permit  out  of  the  Office  of  International  Trade 
for  each  vessel  of  coal  shipped,  but  it  is  rather  prefunc- 
tory,  the  handling  of  applications — we  have  no  difficulty 
at  all  in  getting  permits  today. 

Q  The  regulations  are  still  there,  but  there  is  no — 
A  One  of  the  regulations  is  still  there — the  Office  of  In¬ 
ternational  Trade  permit  is  the  only  involved.  They  are 
eliminating  the  transportation  permits  as  of  now,  April 
1st. 

Q  Why  is  that?  A  Because  there  is  not  enough  go¬ 
ing  overseas  and  not  enough  transportation  involved. 
That  is  the  transportation  facilities  involved,  to  justify 
continuing  those  regulations. 

•  •  •  • 

MR.  FLANINGAM :  May  I  ask  a  question  ? 

MR.  McGRATH :  Go  ahead. 

MR.  FLANINGAM:  These  regulations  that  you  re¬ 
ferred  to,  were  they  in  effect  because  there  was  a 
1041  lack  of  coal,  I  mean  these  regulations  regarding  the 
exports,  and  so  forth?  A  Yes,  sir,  both  for  lack 
of  coal  and  with  regard  to  policing  our  coal  to  see  that 
it  didn’t  go  where  it  shouldn’t  go  overseas. 

MR.  FLANINGAM:  What  do  you  mean  “should  not 
go  overseas.”  Are  you  concerned  with  that  coal,  about 
where  it  goes? 

THE  WITNESS:  The  government,  sir,  was;  yes,  sir. 

MR.  FLANINGAM :  You  go  ahead. 

THE  WITNESS:  Yes,  sir.  I  say  both  with  respect 
to  the  quality  of  coals  that  could  go  out  and  the  destina¬ 
tion,  or  the  end  use  of  that  coal. 

MR.  FLANINGAM:  Why  were  the  regulations  on 
quality?  Was  that  because  we  were  in  short  supply  on 
high-quality  coals  here,  and  needed  them  in  this  country? 

THE  WITNESS:  Of  certain  types  of  coals.  In  other 
words,  they  would  not  let  our  metallurgical  coals  go  over 
to  Europe  for  steel  purposes.  They  felt  that  it  wTas  a 
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type  of  coal  which  should  be  used  where  it  best  belonged. 

ME.  FLANINGAM :  And  you  spoke  of  transportation 
permits.  Have  those  been  necessary  because  of  the  short¬ 
age  of  cars,  and  so  forth?  Is  that  your  understanding? 

THE  WITNESS:  Of  course,  there  were  car  shortages 
during  1947  and  ’46,  and  it  was  both  for  that  purpose,  and 
also  to  see  that  the  piers  wouldn’t  be  clogged  up  with 
cars. 

•  •  •  • 

1042  MR.  McGRATH:  I  would  like  to  have  marked 
for  identification  an  exhibit  entitled,  “Summary  of 

Bituminous  Coal  Exports  from  the  United  States.” 

PRESIDING  EXAMINER:  That  is  the  one  entitled 
further,  “By  months,  August  1,  1946  to  December  31, 
1948”? 

MR.  McGRATH:  Yes,  sir.  I  asked  him  to  make  it 
commencing  August  1st,  because  that  is  when  the  witness 
for  the  Atomic  Energy  Commission  said  their  trouble 
started. 

(The  document  above  referred  to  was  marked  for  iden¬ 
tification  as  Exhibit  No.  28.) 

BY  MR.  McGRATH : 

Q  I  think  we  can  briefly  explain  this,  Mr.  Estes.  The 
figures  for  1947  and  ’48  are  merely  a  summary  of  the 
figures  shown  on  Exhibit  28  so  it  will  make  it  easy  for 
comparative  purposes?  I  mean  27.  The  figures  on  28 
are  the  same  as  those  on  27  by  months?  A  Except  that 
the  Canadian  exports  do  not  show  on  No.  28. 

Q  They  are  left  out?  A  Yes,  sir.  These  are  the 
overseas  exports. 

Q  I  see.  And  for  the  five  months  in  1946,  are  those 
figures  comparable  for  ’47  and  ’48,  and  show  on  the 

1043  Exhibit?  A  Yes,  sir. 

•  •  •  • 

1044  MR.  McGRATH :  Mr.  Examiner,  my  next  exhibit 
is  entitled  “Statement  Showing  Ownership  of  Die¬ 
sel  Locomotives  on  the  Southern  Railway  System  on  Jan¬ 
uary  1,  for  the  years  1943  through  1949,  and  Diesel  Loco- 
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motives  on  Order  January  1,  1949.”  I  would  like  it  given 
an  identification  number. 

(THE  DOCUMENT  REFERRED  TO  WAS  MARKED 
FOR  IDENTIFICATION  AS  EXHIBIT  NO.  29.) 
Thereupon, — 

•  •  •  • 

BY  MR.  McGRATH : 

Q  Mr.  Estes,  I  will  ask  you  whether  or  not  Exhibit  29 
was  prepared  by  you  or  under  your  direction.  A  It  was. 

Q  What  was  the  purpose  of  preparing  such  exhibit! 
A  The  purpose  of  the  exhibit  was  to  show  the  trend 
toward  the  conversion  or  rather  the  purchase  and  installa¬ 
tion  of  Diesel  locomotives  on  the  Southern  Railway  Sys¬ 
tem.  I  don’t  have  any  desire  to  criticize  the  Southern 
Railway  or  attempt  to  tell  them  how  to  run  their 
1045  business,  but  the  purpose  of  the  exhibit  was  to 
show  as  these  Diesel  locomotives  are  installed  on 
the  Southern  Railway,  which  ships  a  preponderance  of 
the  coal  into  the  Oak  Ridge  plant,  the  coal  displaced  by 
the  Dieesl  locomoitves,  which  is  the  fine  sized  coal,  is  all 
the  more  available  for  the  type  of  use  that  the  Oak  Ridge 
plant  uses  coal  for. 

Q  Well,  do  you  have  any  knowledge  of  the  present 
source  of  supply  for  coal  for  the  Southern  Railroad?  A 
The  source  of  supply — of  course,  the  Southern  Railroad  is 
around  through  practically  all  of  these  districts  that  are 
closely  adjacent  to  Oak  Ridge,  and  a  lot  of  that  Southern 
Railway  fuel  coal  has  come  from  those  districts  that  also 
ship  coal  into  Oak  Ridge. 

Q  And  have  you  found  that  the  Dieselization  of  engines 
by  the  Southern  Railway  has  tended  up  to  the  present 
time  to  displace  coal  mined  in  the  Tennessee  area?  A 
It  has. 

Q  Is  there  anything  further  that  you  care  to  com¬ 
ment  on  with  respect  to  Exhibit  29?  A  No,  sir,  except 
to  say  that  we  are  not  singling  out  the  Southern  Railway 
system  in  this  Dieselization  program.  It’s  somewhat  rep¬ 
resentative  of  many  of  the  other  large  railroads. 
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Q  All  of  which  results  in  displacement  of  coal,  I  take 
it,  in  the  eastern  part  of  the  country?  A  Yes,  sir. 

1046  I  worked  up  a  study  sometime  back  on  the  Dieseliza- 
tion  program  and  installation  of  1100  Diesel  loco¬ 
motives.  The  average  use  of  the  Diesel  locomotives  dis¬ 
places  about  ten  million  tons  of  coal. 

Q  That  is  for  the  country  as  a  whole?  A  That  would 
be  for  the  country  as  a  whole.  1100  Diesel  locomotives 
would  displace  about  ten  million  tons  of  coal. 

MR.  LITTLE :  How  many  Diesels  did  you  say? 

THE  WITNESS:  1100  Diesels  would  displace  about 
ten  million  tons  of  coal. 

BY  MR.  McGRATH : 

Q  Reference  this  morning — 

MR.  FLANINGAM :  Pardon  me.  That  is  on  an  annual 
basis  I  presume? 

THE  WITNESS :  That  is  on  an  annual  basis. 

BY  MR.  McGRATH : 

Q  Reference  was  made  this  morning  to  the  pending 
work  stoppage  by  the  mine  workers.  Do  you  have  any 
information  as  to  how  that  has  affected  or  may  affect  the 
stockpiles  of  coal  as  they  presently  exist?  A  The  pres¬ 
ent  work  stoppage? 

Q  Yes.  A  Well,  it  will  pull  them  down  some,  but 
of  course  if  you  had  an  average  stockpile  on  hand 

1047  of  91  days — let’s  say  92  days — and  you  had  a  12- 
dav  stoppage  of  work,  it  would  not  pull  it  down  to  80 

days,  because  the  mines  west  of  the  Mississippi  River 
are  producing  coal,  non-union  mines  and  some  of  the  truck 
mines,  and  the  mines  that  have  their  own  company  unions. 

Q  How  do  the  present  stocks  of  coal  above  ground 
compare  with  those  of  a  year  ago,  for  instance?  A  Well, 
they  are  much  higher  than  they  were  a  year  ago. 

Q  How  are  they  with  respect  to  the  stockpiles  of  coal 
during  the  war  period  and  immediately  thereafter?  A 
Much  higher.  Speaking  now  of  all  stockpiles,  not  simply 
utility  stocks. 

Q  Yes.  A  Yes,  sir.  All  stockpiles. 
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Q  Well,  is  it  fair  to  say  coal  is  in  greater  abundance 
now  than  it  has  been  for  some  time?  I  mean  coal  mined 
and  above  ground?  A  Yes,  sir,  I  think  it  is.  I  think 
we  have  about  a  70-day  supply  on  hand,  might  be  a  little 
less  than  70,  might  be  about  68.  That’s  the  last  report  we 
had.  About  a  68-day  supply.  That  would  include  utilities 
and  all  the  other  industries  that  stock  coal — railroads. 

Q  In  your  work  have  you  come  into  contact  with  the 
problems  growing  out  of  a  shortage  of  coal  cars? 

1048  A  Yes,  sir. 

•  •  •  • 

Q  Do  they  have  facilities  for  storing  coal  at  the  tipples 
of  the  mines?  A  No,  sir,  not  as  a  general  proposition. 
Very  rare  exception  they  store  any  coal  at  the  tip. 

Q  What  is  done  with  the  coal  when  it  is  brought  to  the 
mine  tipple  generally?  A  Well,  it’s  shipped  out.  Of 
course,  there’s  some  loaded  cars,  coal  cars,  that  are  held, 
we’ll  say,  from  today  till  tomorrow,  or  maybe  longer  pe¬ 
riods,  but  as  a  general  proposition  that  coal  is  billed  out 
to  a  classification  yard  of  the  railroads  and  then  consigned 
to  its  ultimate  destination. 

Q  Well,  the  coal  as  mined  is  loaded  in  the  cars?  A 
That’s  right. 

Q  And  where  there  is  a  shortage  for  the  trans- 

1049  portation  of  coal  initially  it  begins  to  be  detected 
at  the  mines,  does  it  not?  A  The  car  shortage? 

Q  Yes.  A  Yes,  sir. 

Q  Now,  in  the  course  of  your  work  do  you  get  reports 
on  whether  the  mines  are  being  amply  supplied  with  cars 
or  whether  there  is  a  deficiency  in  car  supply?  A  We  get 
these  reports. 

Q  And  how  often  do  you  get  them?  A  Every  week, 
some  of  them.  Some  of  them  every  month.  Depending 
upon  the  type  of  report. 

Q  And  is  it  part  of  the  duties  of  the  Association  to 
keep  the  membership  advised  as  to  where  there  may  be 
shortages  as  compared  with  other  places  where  there  may 
be  a  surplus  of  coal  cars?  A  To  some  extent,  yes,  sir. 
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Q  And  because  of  that  fact  and  other  related  facts,  are 
you  familiar  with  the  car  shortages  and  the  car  situation 
at  mines  from  time  to  time?  A  Yes,  sir. 

Q  And  currently?  A  Yes,  sir. 

Q  Now,  what  is  the  situation  now  with  respect  to  avail¬ 
ability  of  coal  cars  at  mines  for  loading  coal?  A 

1050  Well,  you  say  “now.”  Of  course,  we  have  so  many 
cars  now,  if  you  mean  today  we  wouldn’t  know 

what  to  do  with  all  of  them.  But  let’s  take  a  period  prior 
to  the  stoppage  of  work  at  the  eastern  mines.  I  again 
qualify  that  by  saying  that  all  eastern  mines  are  not  shut 
down.  Take  March  5th.  We  had  a  surplus  of  hopper  cars 
amounting  to  36,971  units  for  the  country  as  a  whole. 

On  that  same  date  there  was  a  surplus  of  gondola  cars 
of  1,176.  A  month  prior  to  that,  or  February  5th,  we  had 
a  hopper  surplus  of  29,772  and  a  gondola  surplus  of  1,469. 

Q  Now,  when  you  speak  of  this  date  in  March,  March 
5th  I  think  you  said,  that  was  before  the  work  stoppage 
commenced?  A  The  work  stoppage  was  on  the  14th — 
March  14  th. 

Q  So  that  according  to  those  figures  the  surplus  of  cars 
has  increased  over  the  previous  report  you  had.  Is  that 
right?  A  The  hopper  surplus  had  increased.  The  gon¬ 
dola  surplus  has  decreased. 

Q  Now,  you  used  those  two  terms.  Are  gondola  cars 
used  for  coal  as  well  as  the  hopper  cars?  A  The  gondola 
cars  are  used  for  coal,  but  not  to  the  extent  that  the  hopper 
cars  are.  The  hopper  car  is  preponderantly  a  coal  car 
whereas  the  gondola  cars  are  used  in  steel  service  and 
many  other  services  where  that  type  of  car  is 

1051  adaptable. 

Q  In  your  work  in  connection  with  the  Advisory 
Board  for  the  ODT,  or  the  Office  of  Defense  Transporta¬ 
tion,  did  you  have  occasion  to  acquire  any  information 
about  the  supplying  of  cars  for  the  Oak  Ridge  plant?  A 
Well,  I  was  in  Colonel  Johnson’s  office  one  morning,  and 
a  flock  of  telegrams  came  in  there  from  the  Atomic  Energy 
area  of  Oak  Ridge. 
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Q  Can  you  fix  about  the  time  there?  A  I  believe  it 
was  1946. 

MR.  DENSON:  What  was  that,  sir?  I  didn’t  hear. 

THE  WITNESS:  I  say  I  was  in  Director  Johnson’s 
office  one  morning  when  some  telegrams  came  in  asking 
that  the  Oak  Ridge  plant  be  given  priority  with  respect  to 
open-top  equipment — not  the  Oak  Ridge  plant  but  that  the 
supplier  of  Oak  Ridge  coal  be  given  cars — priority  cars — 
in  preference  to  that  plant — rather,  for  use  to  ship  to  Oak 
Ridge.  In  other  words,  to  take  them  away  from  other 
people  who  were  also  in  need  of  cars. 

It  developed  that  the  reason  for  that  was  that  the 
Oak  Ridge  had  a  contract  with  this  certain  supplier  which 
I  think  was  a  very  favorable  contract,  and  they  wanted  to 
get  their  coal  as  cheaply  as  they  could,  and  apparently 
were  not  willing  to  go  out  in  the  open  market  like  other 
buyers  had  to  do  and  buy  coal  from  other  sources  of 
supply. 

1052  MR.  FLANINGAM:  May  I  interject?  You  have 
personal  knowledge  of  that  statement  that  you  are 
now  making? 

THE  WITNESS:  I  saw  the  telegrams,  yes. 

MR.  FLANINGAM:  Well,  do  you  have  the  telegram 
with  vou? 

THE  WITNESS:  No,  sir. 

MR.  LITTLE :  May  I  ask  a  question  ?  From  whom  was 
the  telegram?  Whose  telegram  was  it? 

THE  WITNESS:  Three  or  four  telegrams. 

MR.  LITTLE:  From  whom? 

THE  WITNESS:  A  supplier  of  coal,  a  railroad,  and 
the  Atomic  Energy  Plant  itself  I  believe. 

BY  MR.  McGRATH : 

Q  That  was  trying  to  get  some  relief  from  the  ODT 
for  the  shipment  of  coal  to  Oak  Ridge  or  some  help?  A 
Not  trying  to  get  relief.  They  were  trying  to  take  cars 
away  from  the  other  people  and  give  them  to  Oak  Ridge 
under  the  priority  system,  because  the  Atomic  Energy 
plant,  of  course,  needed  coal. 
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Now,  I  want  to  make  it  perfectly  clear  here  that  so  far 
as  I  am  concerned,  and  the  industry  that  I  represent,  we 
are  most  anxious  that  anything  as  important  as  the  Atomic 
Energy  plant  get  their  coal,  and  if  there  is  any  time  they 
can’t  get  their  coal  and  they  will  talk  with  us,  I  mean  our 
associations,  we  will  certainly  use  every  effort  that  we 
possibly  can  to  see  that  they  get  coal.  But  we  didn’t 

1053  feel  that  it  wTas  just  exactly  fair  for  the  Atomic 
Energy  plant  to  get  cars  taken  away  from  other 

people  to  be  furnished  to  their  supplier  because  they  had 
a  favorable  contract  wtih  a  supplier,  when  at  the  same 
time  they  could  have  gone  out  and  purchased  coal  like 
other  steam  coal  users  had  to  do,  even  though  it  cost  them 
a  little  more  money. 

So  it  was  not  a  question  of  getting  coal  as  much  as  it 
was  trying  to  save  a  little  dough — money,  rather. 

•  •  •  • 

Q  I  think  that  you  were  telling  us  about  an  incident  in 
the  ODT  office  with  respect  to  these  telegrams.  Will  you 
just  confine  yourself  to  that  now  and  let  us  get  that  story 
straight?  What  was  done  as  a  result  of  that?  Was 

1054  there  any  action  taken  by  ODT  that  you  know  of? 
A  They  "were  turned  down. 

Q  That  is,  in  other  words,  they  weren’t  allowed  to  take 
cars  away  from  some  other  shippers  at  that  time?  A  No, 
sir,  because  it  was  felt  that  they  could  obtain  the  coal 
from  other  sources  if  they  paid  a  little  more  money  for  it. 

Q  Now,  was  there  any  knowledge,  information,  pre¬ 
sented  at  that  time  as  to  the  stocks  on  hand  at  Oak 
Ridge?  A  No,  sir. 

MR.  McGRATH:  You  may  cross  examine. 

•  •  •  • 

1057  Cross  Examination 

BY  MR.  DENSON : 

Q  Mr.  Estes,  approximately  what  was  the  date  that 
you  saw  the  telegrams  in  the  office  of  the  ODT?  A  I 
think  it  was  sometime  during  the  spring  of  1946. 
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Q  And  you  say  there  were  several.  Approximately 
how  many,  please,  sir?  A  Telegrams? 

Q  That’s  right.  A  I  think  there  were  about  three  im- 
portunings  there. 

Q  Three  -what,  sir?  I  didn’t  hear  you.  A  Importun- 
ings  on  behalf  of  different  people  to  the  Office  of  Defense 
Transportation. 

Q  Well,  did  they  come  on  the  same  day  or  over  a  period 
of  time?  A  They  were  all  there  at  the  same  time  I  was 
there.  I  was  only  there  for  about  an  hour,  and  they  were 
all  there  before  the  ODT  at  the  time. 

Q  Were  you  connected  -with  the  ODT  at  that  time?  A 
I  was  not,  only  as  a  member  of  an  advisory  committee  of 
about  12  to  the  ODT. 

Q  And  was  that  advisory  committee  having  a  meet¬ 
ing  at  the  time?  A  They  were  there  in  Colonel  John¬ 
son’s  office.  I  don’t  believe  it  was  a  scheduled  meet- 
105S  ing.  It  may  have  been.  But  anyway,  we  were  about 
eight  or  ten  of  us  there,  yes,  sir. 

Q  And —  A  We  were  talking  about  general  car  sup¬ 
ply  matters  not  particularly  this  one  case  though. 

Q  And  these  telegrams  vrere  passed  out  among  the 
various  members  present?  Is  that  right?  A  No,  they 
were  read.  The  text  of  them  was  read. 

Q  Well,  it  was  read  to  the  assembled  group?  Is  that 
correct?  A  That’s  right. 

Q  And  the  assembled  group  made  a  decision  that  the 
Atomic  Energy  Commission  should  not  be  permitted  to 
have  cars?  A  No,  sir,  the  group  did  not  make  the  de¬ 
cision.  The  Office  of  Defense  Transportation  made  the 
decision. 

Q  Well,  did  the  group  give  any  advice  as  to  the  denial 
of  the  request?  A  They  didn’t  have  to.  It  was  almost 
summarily  denied  by  Colonel  Johnson. 

Q  Did  anybody  express  any  opinion  as  to  the  necessity 
for  giving  the  cars  to  the  Atomic  Energy  Commission?  A 
The  necessity,  apparent  necessity,  was  expressed  in  the 
telegrams. 
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Q  Did  anybody  in  the  group  concur  in  that?  A  No, 
sir. 

•  *  #  # 

Q  Now,  you  made  a  statement  there  that  the  Atomic 
Energy  Commission  had  a  favorable  contract.  What  do 
you  mean  by  that  statement?  A  Well,  I  mean  they  had 
a  contract  which  a  lot  of  other  people  had,  which  was 
lower  than  the  maximum  prices  that  were  allowed  to 

1060  be  charged  under  the  OP  A.  We  have  no  objection 
to  your  trying  to  get  all  the  coal  you  could  on  your 

contract,  but  at  the  same  time,  as  a  taxpayer,  answering 
Mr.  Flanin gam’s  question,  as  a  taxpayer,  if  I  had  been 
the  man  that  the  cars  were  to  be  taken  away  from  to 
give  to  the  supplier  of  the  Atomic  Energy  plant,  I  don’t 
know  I  would  agree  with  the  very  efforts  along  economy 
practiced  by  the  Atomic  plant  in  that  regard. 

Q  What  information  did  you  have  about  this  contract 
between  the  Atomic  Energy  Commission  and  the  sup¬ 
plier?  A  It  was  mentioned  that  their  contract  supplier 
did  not  have  enough  cars  to  furnish  them  the  coal  that 
they  needed. 

Q  I  know,  but  you  said  it  was  a  favorable  contract. 
I  want  to  know  what  information  you  had  concerning  the 
contract.  A  Nothing  except  that  I  know  that  every  con¬ 
tract  that  was  in  existence  at  that  time  was  favorable 
compared  with  the  OPA  maximum  price  ceiling. 

Q  You  mean  after  the  time  that  that  contract  had  been 
negotiated  the  OPA  ceiling  had  been  lifted?  Is  that  right? 
A  Yes,  sir.  That  is  an  assumption  that  I  make  myself 
because  I  didn’t  know  why  anybody  would  have  signed  a 
contract  prior  to  that — 

Q  You  really  didn’t  know  whether  it  was  favor- 

1061  able — a  favorable  contract  or  not,  then?  A  I  can’t 
possibly  imagine  anybody  having  a  contract  that 

was  negotiated  and  consummated  prior  to  that  time  at 
a  higher  price  or  even  at  a  price  equal  to  the  OPA 
maximum  price. 

Q  Did  the  telegram  set  forth  the  date  of  the  contract? 
A  No. 
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Q  Well,  yon  don’t  know  that  it  was  even  negotiated 
prior  to  the  ceiling  price  having  been  lifted  then,  do  yon? 
A  It  was  negotiated  prior  to  the  time  that  they  were 
asking  for  the  cars. 

Q  Well,  yon  had  no  information  as  to  when  the  con¬ 
tract  had  been  entered  into  ?  A  No,  sir. 

Q  Now,  yon  said  one  of  the  telegrams  was  from  the 
supplier.  What  was  the  name  of  that  supplier?  A  I 
don’t  know. 

Q  Yon  said  one  was  from  the  Atomic  Energy  Com¬ 
mission.  Is  that  correct?  A  I  said  I  thought  one  was 
from  the  Atomic  Energy  Commission. 

Q  Who  was  the  other  one  from?  A  I  think  one  was 
from  the  railroad  down  there. 

1062  Q  What  railroad?  A  I  don’t  recall. 

Q  And  they  were  all  joining  in  the  request  for 
additional  cars?  A  For  that  supplier. 

Q  Now,  at  that  same  time  isn’t  it  a  fact  that  they 
had  a  restriction  on  the  area  from  which  yon  could  pur¬ 
chase  coal?  A  I  don’t  believe  I  understand  that  ques¬ 
tion  exactly.  You  mean  an  area  from  which  anybody  could 
purchase  coal? 

Q  That’s  right.  A  I  don’t  think  there  w^as. 

Q  You  don’t  recall  then  during  that  period  of  time 
there  being  any  limitations  upon  the  area  in  which  pur¬ 
chases  of  coal  as  fuel  could  be  made?  A  I  believe  it 
was  after  the  time  when  that  was  required. 

Q  Well,  when  was  that  required,  Mr.  Estes?  A  You 
mean  as  to  the  purchasing  of  the  coal  from  various  re¬ 
gions? 

Q  Areas.  That’s  correct.  A  Various  areas?  I  was 
under  the  impression  that  went  off  in  1945. 

Q  Well,  what  area  was  allotted  to  Oak  Ridge  at  that 
time?  A  I  don’t  know. 

1063  Q  Now  long  have  you  been —  A  But  whatever 
area  was  allotted  would  have  been  within  the  dis¬ 
trict,  the  coal  mine  producing  district,  where  the  sup¬ 
plier  of  the  coal  was  located. 
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Q  Well,  as  a  matter  of  fact,  Mr.  Estes,  regardless  of 
the  price,  it  appeared  that  everybody  wanted  coal  cars  at 
that  time?  Is  that  not  correct?  A  Yes.  Yes,  every¬ 
body  wanted  coal  cars. 

Q  And  there  were  not  enough  coal  cars  to  go  around, 
were  there?  A  Not  enough  coal  cars  to  take  care  of 
every  local  situation  at  the  time  that  everybody  wanted 
the  coal. 

Q  Well,  that  just  didn’t  happen  today  and  it  was 
terminated  tomorrow,  did  it,  Mr.  Estes?  A  You  mean 
the  coal  cars? 

Q  The  demand.  A  The  demand? 

Q  That’s  right.  A  No.  Of  course,  if  I  might  go  into 
this  just  a  little  further,  let’s  take  the  year  1947  as  an 
example.  We  produced  630  million  tons  of  coal,  and  yet 
we  had  car  shortages,  local  car  shortages  and  even  general 
car  shortages  during  that  whole  year  almost  constantly 
during  that  year,  and  yet  never  did  we  produce  as  much 
coal  as  we  did  in  that  year,  and  we  took  care  of  all 
1064  the  domestic  requirements  for  coal  and  all  of  the 
export  requirements  which  amounted,  as  I  pointed 
out,  to  over  42  million  tons,  exclusive  of  Canada. 

Now,  then,  it’s  a  theory  as  to  whether  or  not  there 
was  actually  a  coal  car  shortage  during  the  year  1947. 
Everybody  didn’t  get  all  the  cars  they  wanted  at  the  time 
they  got  them,  but  nevertheless  throughout  the  whole  year 
we  produced  all  the  coal  that  everybody  this  side  of  the 
ocean  and  the  other  side  of  the  ocean  needed. 

Q  But  that  was  dependent  upon  adjusting  the  needs 
to  the  availability  of  the  cars,  wasn’t  it,  Mr.  Estes?  A 
By  whom  do  you  mean  that? 

Q  Consumers,  apparently.  A  Well,  I  think  the  con¬ 
sumers  were  very  cooperative  with  the  producers  and  the 
railroads  as  well  in  trying  not  to  stock  up  coal.  Of 
course,  we  don’t  take  any  undue  credit  for  it  and  at  the 
same  time  we  want  to  pass  the  credit  around  where  it  be¬ 
longs,  and  I  think  the  consumers  were  very  cooperative. 
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Q  Well,  ODT  was  established  for  the  purpose  of  just 
trying  to  avoid  the  situation  that  you  have  described;  is 
that  not  so?  A  Yes,  to  get  better  use  of  the  cars. 

Q  And  it  was  essential  to  establish  that  agency  in  order 
to  make  the  cars  that  they  had  serve  as  many  people 

1065  as  possible?  Is  that  not  correct?  A  I  think  your 
question  is  absolutely  correct — or  your  observa¬ 
tion — that  something  like  that  was  needed.  There  is  some 
difference  of  thought  whether  or  not  it  could  have  been 
handled  through  the  Bureau  of  Service  of  the  Interstate 
Commerce  Commission  or  whether  it  was  necessary  to  set 
up  the  Office  of  Defense  Transportation,  but,  neverthe¬ 
less,  something  of  that  kind  was  needed. 

Q  So  that  then  there  was  not  enough  cars  at  that  time 
to  handle  the  demands  that  were  being  made  upon  the 
industry  as  far  as  transportation  of  coal  was  concerned? 
Is  that  correct?  A  No,  I  didn’t  say  that.  I  said  that 
we  handled  them  all  during  the  year  1947 ;  more  coal  than 
we  ever  produced,  with  less  cars. 

Q  You  just  got  through  telling  us  that  other  people 
were  screaming  when  A.  E.  C.  made  the  attempt — the 
Atomic  Energy  Commission  made  the  attempt — to  get  coal 
cars  that  normally  would  have  gone  to  somebody  else. 
Now,  that’s  indicative  of  some  kind  of  shortage,  isn’t  it, 
Mr.  Estes?  A  Oh,  I  think  you  were  short  cars.  I  think 
your  supplier  was  short  cars  along  with  everybody  else 
at  the  time  that  you  sent — pardon  me;  strike  that — at  the 
time  the  telegrams  were  sent  into  the  Office  of  the 
ODT. 

1066  Q  So  everybody  else  was  short  of  cars  at  that 
time?  A  Short  of  cars,  but  they  weren’t  short  of 

coal. 

Q  We’re  talking  about  cars  now,  Mr.  Estes.  A  I 
don’t  know  that  everybody  else  was.  Some  of  the  roads 
have  done  better  than  others.  I  wouldn’t  want  to  single 
them  out  here.  I  try  to  get  along  with  all  of  them.  But 
some  of  the  coal  roads  furnished  almost  a  hundred  per 
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cent  car  supply  throughout  all  of  these  war  and  postwar 
years. 

Q  Well,  are  you  familiar  with  the  situation  down  in 
Oak  Ridge  in  any  other  way  with  the  exception  of  the 
one  time  that  you  w'ere  in  Colonel  Johnson’s  office  at  the 
time  these  telegrams  came  in?  A  You  mean  with  the 
coal  car  situation? 

Q  That’s  correct  A  Only  as  I  get  the  reports  from 
the  railroads  that  serve  the  Oak  Ridge  plant.  That  was 
the  only  time  I  had  any  intimate  knowledge  of  what  was 
going  on  dowm  there. 

Q  Well,  was  your  outfit  appealed  to  at  any  time  to 
alleviate  the  shortage?  A  No,  sir.  You  mean  the  Na¬ 
tional  Coal  Association  ? 

Q  That’s  right.  A  No,  sir. 

Q  How  long  have  you  been  with  them,  Mr.  Estes?  A 
30  years. 

1067  Q  In  the  same  capacity?  A  No,  sir.  Fifteen 
as  traffic  manager. 

•  •  •  • 

BY  MR.  WHITAKER : 

Q  Mr.  Estes,  you  are  conscious  of  the  fact,  aren’t  you, 
that  there  is  a  danger  of  this  country  being  involved  in 
war  again  in  the  near  future?  A  Yes,  sir. 

Q  If  that  did  result,  it  would  be  quite  probable  there 
would  be  a  shortage  of  coal  cars  again,  wouldn’t  it?  A 
It  would  all  depend  on  how  soon  it  happened.  We  are  add¬ 
ing  to  the  overall  equipment  condition  of  the  railroads 
daily. 

Q  But  a  major  war  would  very  possibly  and  very 
probably  bring  about  that  situation,  wouldn’t  it?  A  war 
of  the  magnitude  of  the  last  war,  we’ll  say.  A  If  it  came 
soon  it  would  no  doubt  require  the  use  of  all  of  the  rail¬ 
road  equipment  that  could  be  mustered  and  used. 

Q  And  of  course  that  was  true  in  the  last  war?  A 
shortage  in  transportation  did  develop  during  the  last 
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war?  A  Yes,  sir.  Of  course,  one  of  the  reasons 

1068  for  that  was  that  fact  that  prior  to  the  building  of 
the  oil  lines,  the  Big  Inch  Line  to  Eastern  terri¬ 
tories  *  refineries,  they  had  to  move  trainloads  of  tank 
cars.  Of  course  I  don’t  mean  to  infer  that  tank  cars 
would  be  used  for  coal,  but  it  took  a  lot  of  the  motive 
power  off  the  railroads  which  could  otherwise  have  been 
used  to  haul  some  of  the  other  tilings  that  were  likewise 
needed. 

When  those  oil  lines  were  built — which,  incidentally,  I 
understand  now  are  being  used  for  natural  gas — but  when 
those  lines  were  built  that  relieved  the  railroads  of  that 
tremendous  burden. 

Q  And  you  also  know  that  there  was  a  shortage  of 
transportation  facilities  developed  in  the  first  world  war 
back  in  1917  and  1918,  don’t  you?  A  Yes,  sir.  That  de¬ 
veloped  by  reason  of  the  fact  that  the  Government  took 
the  railroads  over. 

Q  You  feel  confident  it  would  not  develop  if  we  are  in 
war  again  in  the  immediate  future,  do  you?  A  We’re 
building  about  10,000  new  cars  a  month — 

Q  Just  answer  my  question,  and  then  explain  any  way 
you  want.  Do  you  feel  confident  it  would  not  develop  if 
we  are  involved  in  a  major  war  in  the  immediate  future? 
A  Not  to  the  extent  it  developed  in  World  War  II;  no, 
sir. 

•  t  •  • 

Q  Do  I  understand  that  you  and  the  Association 

1069  you  represent  are  willing  to  substitute  vour  judg¬ 
ment  for  that  of  the  Atomic  Energy  Commission 

as  to  the  needs  of  natural  gas  at  the  Oak  Ridge  installa¬ 
tion?  A  No,  sir,  I  wouldn’t  attempt  to  substitute  my 
judgment  for  the  judgment  of  the  Atomic  Commission.  I 
think  the  same  observation  that  is  made,  if  I  may  say  so, 
with  respect  to  the  equipment  condition  of  the  railroads 
would  apply  also  to  the  availability  of  steel  pipe  to  build 
natural  gas  pipe  lines. 
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Q  Did  you  know  that  the  Atomic  Energy  Commission 
had  certified  officially  that  the  bringing  of  natural  gas  to 
Oak  Ridge  was  in  their  judgment  essential  to  the  national 
defense? 

MR.  McGRATH:  Now,  just  a  moment.  I  have  heard 
that  expression  a  number  of  times  that  the  Atomic  Energy 
Commission  has  “ certified  officially.”  I  don’t  think  that 
is  in  this  record,  and  if  it  is  I’d  like  to  have  it  pointed  out 
to  me. 

MR.  LITTLE :  I  will  be  very  happy  to. 

MR.  WHITAKER:  It’s  in  the  record  all  right,  by 
intervention  of  the  Atomic  Energy  Commission. 

MR.  McGRATH:  Well,  I  intervened  in  this  case  too, 
but  I  didn’t  certify  that  they  didn’t  need  it.  I  certified 
whatever  I  said  in  my  petition.  But  I  don’t  think  you 
can  call  that  a  certification  that  they  need  it  in  the  national 
defense. 

MR.  LITTLE :  If  your  Honor  please,  since  coun- 
1070  sel  has  raised  the  question,  I  call  his  attention  to 
Item  D-2  of  the  book  of  exhibits  identified  as  Ex¬ 
hibit  1,  and  in  the  preamble  to  the  contract,  the  Atomic 
Energy  Commission  contract  of  June  19, 1948,  among  other 
things  is  certified  as  follows  : 

“Whereas  this  agreement” — 

PRESIDING  EXAMINER:  What  page? 

MR.  LITTLE:  The  first  page.  The  Atomic  Energy 
contract  of  June  19, 1948. 

“Whereas  this  agreement  is  authorized  by  and  is  exe¬ 
cuted  under  the  Atomic  Energy  Act  of  1946  and  is  certi¬ 
fied  by  the  Commission  to  be  necessary  in  the  interest 
of  the  common  defense  and  security.” 

MR.  WHITAKER:  "Now’,  will  you  read  the  question 
to  the  witness,  please,  and  see  if  he  will  answer  it. 

(The  reporter  read  the  pending  question.) 

THE  WITNESS :  If  my  counsel  says  that  statement  is 
from  the  record,  I  will  say,  “Yes,  sir.” 


266 


BY  MR.  WHITAKER : 

Q  And  I  believe  you  said  you  weren’t  willing  to  sub¬ 
stitute  your  judgment  or  that  of  the  Association  you  rep¬ 
resent  for  that  of  the  Atomic  Energy  Commission  as  to 
what  is  essential  to  the  national  defense  in  so  far  as  their 
operations  are  concerned?  A  If  you  will  let  me 
1071  answer  that  question  without  answering  it  “yes”  or 
“no,”  I  will  tell  you  how  I  feel  about  that. 

Q  Just  so  you  answer  it  directly.  A  I  don’t  put  my 
judgment  or  substitute  my  judgment  for  the  judgment  of 
the  Eastman  Kodak  Company  of  Rochester,  New  York, 
whose  board  certified  that  they  had  to  have  natural  gas 
to  run  their  factory  and  plant  in  Rochester.  The  natural 
gas  finally  give  out  and  they  had  to  come  to  the  coal 
people  and  beg  them  to  give  them  coal.  That’s  the  kind 
of  judgment  that  I’m  not  substituting  my  judgment  for, 
but  nevertheless  it’s  mighty  odd  and  peculiar  that  these 
people  who  get  all  worked  up  over  natural  gas  finally 
have  to  come  around  and  ask  for  their  coal  suppliers  to 
start  in  giving  them  some  more  coal. 

MR.  WHITAKER:  I  submit,  if  your  Honor  please, 
that  the  witness  is  making  a  speech  and  not  answering 
the  question. 

BY  MR.  WHITAKER: 

Q  Now,  can  you  answer  the  question  in  any  other 
fashion  than  as  you  did?  A  I  will  not  substitute  my 
judgment  for  theirs. 

1079  PRESIDING  EXAMINER:  I  would  like  to  ask 

1080  the  witness  a  couple  of  questions.  You  are  not  an 
experienced  railroad  operator,  are  you? 

THE  WITNESS:  No,  sir. 

PRESIDING  EXAMINER:  So  that  your  statement 
made  in  regard  to  the  causes  of  railroad  failures  in  the 
first  world  war  were  merely  a  matter  of  personal  opinion? 

THE  WITNESS :  I  recall  that  I  said  that  that  was  due 
to  the  Government  taking  over  the  railroads. 

PRESIDING  EXAMINER :  That’s  correct. 
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THE  WITNESS :  I  will  modify  that,  your  Honor,  be¬ 
cause  I  do  think  from  my  general  observation  that  it  took 
a  long  time  for  them  to  get  into  the  groove,  so  to  speak, 
on  the  operating  of  the  railroads. 

PRESIDING  EXAMINER:  You  are  not  prepared  to 
say — 

THE  WITNESS :  I  would  not  attribute  any  of  the  lack 
of  transportation  facilities  during  World  War  I  to  that, 
and  certainly  not  to  that  alone. 

PRESIDING  EXAMINER:  All  right.  And  you 
wouldn’t  take  the  position  that  somebody  else  could  have 
done  a  better  job  necessarily  without  proof? 

THE  WITNESS:  Well,  I  am  a  private  industry  and 
private  management  advocate,  but  any  time  the  Govern¬ 
ment  agency  comes  in  and  does  a  job  during  wartime  I’m 
just  as  much  in  favor  of  that  as  I  am  anything  else. 

*  *  *  # 

1081  Redirect  Examination 

BY  MR.  McGRATH : 

Q  During  this  period  that  you  worked  with  the  ODT, 
was  there  any  manufacturing  industries  that  were  com¬ 
pletely  closed  down  because  of  lack  of  coal?  A  Not 
closed  down. 

Q  There  was  a  lot  of  shuffling  of  cars?  A  That’s 
right. 

Q  And  everybody  wasn’t  able  to  get  the  kind  of  coal 
they  wanted,  but  the  purpose  of  the  agency  was  to  do  the 
best  they  could  to  see  that  the  cars  were  allocated  where 
they  would  do  the  greatest  amount  of  good?  A  That’s 
right. 

Q  And  it  resulted  in  a  lot  of  annoyance  but  it  didn’t 
result  in  any  material  interruption  of  manufacturing,  did 
it?  A  That’s  right.  We  tried  to  get  the  cars  where 
they  would  do  the  most  good  and  tried  to  get  the  com¬ 
modities  where  they  wmuld  do  the  most  good. 

•  •  #  • 
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Recross  Examination 
BY  ME.  FLANINGAM : 

Q  Mr.  Estes,  do  I  understand  that  you  are 

1082  stating  that  there  is  general  unemployment  existing 
in  the  coal  industry  today  and  that  you  are  con¬ 
cerned  about  that  unemployment?  A  We  are  concerned 
about  unemployment  in  our  industry  and  unemployment 
in  the  country  both. 

Q  But  is  there  unemployment  today?  A  You  mean 
right  now?  Yes. 

Q  Today.  A  Today,  yes.  There  is  on  account  of  the 
shutdown  of  the  mines. 

Q  I  mean  the  mines  are  shut  down  and  the  men  can  not 
work  because  the  operators  have  shut  down  for  the  lack 
of  business?  Is  that  my  understanding  of  the  situation? 
A  No,  they  are  shut  down  because  Mr.  Lewis  told  them 
not  to  come  to  work — told  the  miners  not  to  come  to  work. 

Q  Up  till  that  time  there  was  no  unemployment  in  the 
industry  to  your  knowledge?  A  Oh,  yes.  We  list  a  cer¬ 
tain  number  of  employees  which  runs  around  400,000, 
maybe,  of  miners.  But  some  of  them  have  been  working 
three  days  a  week.  So  that  there  isn’t  full  employment  in 
the  industry ;  has  not  been  recently. 

Q  You  have  a  certain  number  in  that  category  at  all 
times,  do  you  not?  I  mean  from  time  to  time  there  is  a 
certain  movement,  I  suppose;  a  certain  number  of  men 
that  are  unemployed?  A  Not  very  many  during  a 

1083  year  like  1947.  They’d  have  pretty  full  working 
time  most  everywhere,  because  all  the  coal  was 

being  bought. 

•  •  •  • 

1088  Thereupon, — 

A.  P.  McCormack 

was  called  as  a  witness  and,  having  been  first  duly  sworn, 
was  examined  and  testified  as  follows : 
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Direct  Examination 
BY  MR.  McGRATH : 

Q  Mr.  McCormack,  will  you  give  your  full  name  and 
address  to  the  reporter?  A  A.  P.  McCormack.  My  ad¬ 
dress  is  908  West  Broadway,  Louisville,  Kentucky. 

Q  What  is  your  position  or  occupation?  A  I  am 
Chief  Clerk  in  the  Commerce  Branch  of  the  Louisville  & 
Nashville  Railroad  Company,  with  headquarters  at  Louis¬ 
ville,  Kentucky. 

Q  How  long  have  you  held  that  position?  A  Past 
three  years. 

Q  And  what  was  your  position  prior  to  that  time?  A 
Chief  Clerk  in  the  General  Freight  Department  for  a 
couple  of  years,  and  prior  to  that,  for  a  dozen  or  more 
years,  I  was  in  supervisory  capacity  in  the  General  Freight 
Department  of  the  Traffic  Department. 

Q  How  long  have  you  been  employed  by  the  L  &  N 
Railroad?  A  Over  39  years. 

1089  Q  In  the  course  of  your  duties  and  performing 
of  your  functions  as  an  employee  of  the  L  &  N 
Railroad,  are  you  required  to  familiarize  yourself  with 
coal  movements?  A  I  am  familiar  with  all  kinds  of 
movements.  In  our  business  we  deal  with  all  kinds  of 
freight  traffic. 

Q  And  have  you  made  some  investigation  of  the  coal 
movements  on  the  L  &  N  Railroad  into  the  Oak  Ridge 
plant  since  it  was  established?  A  I  have. 

MR.  McGRATH:  I  have  an  exhibit,  Mr.  Examiner, 
entitled,  “Statement  Showing  the  1948  Movement  of  Coal 
to  Oak  Ridge,  Tennessee,  from  Mines  on  the  L  &  N  RR., 
Southern  Railway,  Tennessee  Central  Railway,  and 
H  &  NE  Railway.” 

May  I  have  that  marked  for  identification? 

(The  document  referred  to  was  marked  for  identifica¬ 
tion  as  Exhibit  No.  30.) 

BY  MR.  McGRATH : 

Q  Mr.  McCormack,  I  will  show  you  Exhibit  30  and  ask 
you  whether  or  not  that  was  prepared  by  you  or  under 
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your  direction.  A  There  are  two  of  those,  Mr.  McGrath. 

Q  We  are  putting  in  one  at  a  time.  A  Well,  all  of 
these  were  prepared  under  my  direction. 

1090  Q  Now,  with  particular  reference  to  Exhibit  30 
will  you  tell  us  the  source  of  the  information  con¬ 
tained  on  that  exhibit?  A  This  information  was  pre¬ 
pared  by  our  coal  traffic  department  which  keeps  a  running 
record  of  all  coal  received  by  all  industries  and  also  coal 
shipped  from  various  mines  on  the  L  &  N  Railroad  and 
connecting  lines. 

Q  Does  your  railroad  operate  right  into  the  Atomic 
Energy  plant  reservation?  A  Yes,  sir,  we  go  to  Oak 
Ridge,  Tennessee.  It’s  a  local  station  on  our  line. 

Q  Now,  will  you  just  explain  Exhibit  30  in  your  own 
words  ?  A  That  ’s  the  one  with  the  rates  of  $1.18  ? 

Q  Yes.  A  This  Exhibit  30  shows  the  movements  of 
coal  received  by  L  &  N  Railroad  at  Oak  Ridge,  Tennessee 
during  the  year  of  1948  as  received  from  L  &  N  Railroad 
and  mines  on  connecting  railroads.  We  had  a  total  of 
1275  cars  from  L  &  N  Railroad  mines  and  a  total  of  1437 
altogether. 

Q  Now,  the  names  appearing  in  the  second  column  on 
the  exhibit  under  the  heading  “L  &  N  RR”  are  names  of 
what?  A  Names  of  L  &  N  Railroad  mine  points. 

Q  Stations  on  the  L  &  N  or  mines  on  the  L  &  N 

1091  or  both?  A  Thev  are  stations  on  the  L  &  N  Rail- 
road.  We  have  mines  at  different  points.  In  fact, 

we  have  at  some  of  these  points  several  mines. 

Q  And  taking  line  No.  1,  for  instance,  showing  move¬ 
ment  from  Dartmont,  going  across  the  page  that  shows 
that  Dartmont  is  in  the  state  of  Kentucky?  A  Yes,  sir. 

Q  That  516  cars  were  shipped  from  there  to  Oak 
Ridge?  A  Yes,  sir. 

Q  And  that  the  cars  contained  25,800  tons  up  to  that 
point?  Is  that  right?  A  Approximately  that.  We  set 
this  up  on  a  50-ton  basis.  That  is  the  way  our  coal  depart¬ 
ment  rates  the  car.  There  may  have  been  more  or  less 
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tonnage,  but  based  on  our  average  of  50  tons  loading,  that 
25,800  tons  is  approximate. 

Q  And  then  in  the  next  line  the  118  represents  the 
freight  rate  of  $1.18  from  Dartmont  to  Oak  Ridge  per  ton? 
A  That’s  the  basic  rate  and  does  not  include  either  162 
or  166  ex  parte  increases. 

Q  Now,  those  ex  parte — 

PRESIDING  EXAMINER:  Perhaps  I  have  got  the 
wrong  one  here.  No.  30  is  the  one  showing  the  date  March 
11, 1949? 

MR.  McGRATH :  That ’s  right. 

PRESIDING  EXAMINER:  The  other  one  is  dated 
March  14th? 

1092  MR.  McGRATH :  Yes,  sir. 

BY  MR.  McGRATH: 

Q  Now,  then,  the  last  column  shows  revenue  obtained 
for  the  tonnage  shipped  from  Dartmont  to  Oak  Ridge  at 
the  rate  of  $1.18  a  ton?  Is  that  correct?  A  Yes,  sir. 

Q  Now,  getting  down  to  the  lower  bracket,  Southern 
Railway,  just  what  does  that  mean?  Shipments  delivered 
to  your  road  by  the  Southern  Railroad  at  some  points?  A 
Yes,  sir.  That’s  interline  movements  that  come  from  mines 
on  the  Southern  Railway  and  delivered  to  us  at  Knox¬ 
ville,  Tennessee  most  likely. 

Q  The  names  under  the  word  “From,”  then,  are  sta¬ 
tions  or  mines  on  the  Southern  Railway  from  which  the 
coal  is  delivered  to  a  connection  with  your  railroad  over 
the  Southern?  A  Those  are  the  mine  points  on  the 
Southern  Railway  at  which  they  were  originated.  They 
were  not  the  interchange  points  but  the  actual  origins  of 
the  shipment. 

Q  They  were  taken  from  there  to  your  railroad,  de¬ 
livered  to  your  railroad,  and  you  in  turn,  your  railroad  in 
turn,  delivered  it  to  Oak  Ridge ?  Is  that  right?  A  That’s 
right. 

Q  And  the  same  thing  would  be  true  with  refer- 

1093  ence  to  the  Tennessee  Central  Railroad?  A  That’s 
right. 


Q  What  does  H  &  NE  mean?  A  Harriman  and 
Northeastern. 

Q  Now,  were  the  rates  shown  on  Exhibit  30  those  that 
were  in  effect  at  the  time  these  shipments  were  made? 
A  Those  were  the  published  basic  rates  but  not  the  ones 
actually  charged,  because  on  some  of  the  movements, 
particularly  that  from  interstate  points,  we  had  the  162 
and  the  interim  166  increases. 

Q  During  the  course  of  the  year  you  mean?  Is  that  it? 
A  That’s  right. 

Q  These  were  the  rates,  basic  rates?  A  That’s  right. 

Q  At  the  beginning  of  the  year?  A  Beginning  in 
January  of  194S.  We  have  had  162  and  166  interim  in¬ 
creases.  In  Tennessee  we  did  not  get  increases  until 
November.  We  got  162  equivalent  in  November  11,  1948. 
And  we  had  a  decision  of  the  Tennessee  Commission  under 
date  of  March  11th  giving  ten  per  cent  increases  on  coal 
on  intrastate  under  166. 

Q  Now,  when  you  refer  to  numbers  162  and  166,  do  they 
represent  Interstate  Commerce  Commission  docket  num¬ 
bers  or  something  of  that  sort?  A  That’s  true. 
1094  The  Interstate  Commerce  Commission  docket. 

Q  Perhaps  I  should  have  had  the  other  exhibit 
marked  at  the  same  time.  I  want  to  discuss  them  all  more 
or  less  together. 

MR.  McGRATH:  The  next  exhibit  is  entitled  exactly 
the  same,  I  believe,  as  the  first  one,  but  it  bears  the  date 
of  March  14, 1949. 

(The  document  referred  to  was  marked  for  identification 
as  Exhibit  No.  31.) 

BY  MR.  McGRATH : 

Q  Now,  taking  up  Exhibit  31  you  just  explain  wherein 
and  how  that  differs  from  Exhibit  30.  A  We  have  ap¬ 
plied  to  the  basic  rates  the  full  162  and  166  ex  parte  in¬ 
creases  to  show  the  maximum  amounts  that  could  have 
been  charged  had  we  been  allowed  the  same  increase  on 
Tennessee  intrastate  traffic  as  we  had  received  on  inter- 
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state  traffic  under  the  Commission’s  decision  in  these  ex 
parte  162  and  166  decisions.  Those  are  the  maximum 
charges  and  supposed  to  portray  the  amount  of  money 
that  we  would  be  expected  to  lose  if  we  were  to  have  this 
coal  displaced  by  gas. 

1095  Q  Then,  in  other  words,  if  the  coal  movement 
were  being  made  now  into  Oak  Ridge  it  would  be 

subject  to  the  rates  shown  on  Exhibit  31?  A  Not  alto¬ 
gether  because  we  had  based  this  Tennessee  tonnage  here 
on  20  per  cent  increase  under  162  and  25  per  cent  under 
166  ex  parte,  whereas  the  Tennessee  Commission  has  given 
us  20  per  cent  under  162  and  only  10  per  cent  as  against 
25  per  cent  we  received  under  the  interstate  order,  so  we 
are  15  percentage  points  on  Tennessee  intrastate  under 
what  vre  were  given  by  the  Interstate  Commission  in  166. 

Q  Well,  to  get  a  simple  answer  to  the  problem  if  we 
can,  if  this  tonnage  as  shown  on  Exhibit  31  were  now  to 
move,  or  for  the  year  1949  were  to  move  into  Oak  Ridge, 
would  the  revenue  that  you  show  on  that  exhibit  of  $119,000 
be  greater  or  less  under  the  present  rates,  combination  of 
rates,  you  have  been  speaking  of?  A  It  would  be  slightly 
less  than  $119,000. 

•  t  •  • 

1096  MR.  KURTZ:  Mr.  McCormack,  do  I  understand 
on  these  Exhibits  the  tonnage  shown  originates  on  the  lines 

for  the  railroads  shown? 

1097  THE  WITNESS:  That  is  right.  That  is  the 
tonnage  that  originated  at  those  points  in  column  2. 

MR.  KURTZ :  In  other  words,  the  tonnage  shown  here 
originates  on  the  various  lines  of  the  railroads  shown  here. 

THE  WITNESS:  That  is  right. 

MR.  KURTZ :  Originating  tonnage  ? 

THE  WITNESS:  That  is  right,  origin  tonnage  that 
we  delivered,  the  tonnage  that  originated  in  the  Southern 
Railroad  point,  and  that  the  Southern  Railway  delivered 
at  Blair,  but  at  Oak  Ridge  we  made  deliveries  because  it 
is  local  to  the  railroad  lines  of  L&N. 
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BY.  MR.  McGRATH: 

Q  Is  there  any  further  comment  or  explanation  to  be 
made  on  Exhibits  30  and  31  ?  A  I  believe  not. 

MR.  McGRATH:  My  next  Exhibit,  Mr.  Examiner,  is 
entitled,  FPC  Docket  G-1065 — Statement  Showing  Total 
Coal  Car  Ownership  of  the  Louisville  and  Nashville  Rail¬ 
road  Company  on  January  1  of  the  years  1940,  1946,  1947, 
1948  and  1949,  and  so  forth.  It  is  the  only  one  with  a 
heading  like  that. 

(The  document  above  referred  to  was  marked  for 
identification  as  Exhibit  No.  32.) 

1098  BY  MR.  McGRATH : 

Q  Showing  you  Exhibit  32,  I  will  ask  you 
whether  or  not  that  was  prepared  by  you  or  under  your 
direction  ?  A  It  was  prepared  under  my  direction. 

Q  Will  you  proceed  to  explain  what  Exhibit  32  pur¬ 
ports  to  show?  A  Exhibit  32  purports  to  show  that 
the  L&N  Railroad  made  a  very  strong  endeavor  to  in¬ 
crease  its  coal  car  ownership  to  take  care  of  the  mines 
that  it  had  established  and  which  they  proposed  to  develop 
on  its  railroad.  We  have  had  an  increase  of  approxi¬ 
mately  14,000  cars  in  the  last  nine  years  to  take  care  of 
coal  tonnage.  We  purchased  through  1948  15,500  cars, 
and  in  1949  we  ordered  4,000  additional  cars,  and  only  1617 
of  which  have  been  delivered. 

Q  Mr.  McCormack,  I  notice  in  the  top  bracket  of 
numbers — I  refer  to  the  coal  cars — and  in  the  second 
bracket,  hopper  cars  are  listed  there.  Do  you  distinguish 
in  any  way  between  the  two?  A  We  have  two  different 
cars,  of  course.  Some  are  gondolas  and  other  are  hop¬ 
pers.  We  have  all  kinds,  but  we  have  gone  to  hopper  cars 
mostly  in  our  new  acquisitions. 

Q  That  is  why  you  list  only  hopper  cars  as  having 
been  purchased  or  ordered  since  1939?  A  Yes,  sir. 

MR.  LITTLE:  May  I  ask  a  question  for  clarifica¬ 
tion? 

1099  Do  your  totals  in  the  first  section  under  “Number 
of  Cars  Owned’ ’  include  also  hopper  cars  shown  in 

the  second  section? 
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THE  WITNESS :  That  is  right.  There  is  a  difference 
there  because  we  have  dismantled  a  lot  of  equipment  that 
makes  up  for  that  different  in  amounts  there  between  the 
1949  figures  in  the  upper  bracket  and  those  in  the  lower 
bracket.  They  don’t  total  up  to  15,500,  or  15,000  plus  the 
1617  due  to  the  fact  that  we  have  dismantled  a  lot  of  cars 
in  the  interim. 

BY  MR.  McGRATH : 

Q  Under  the  heading,  “ Number  of  Cars”,  do  those  in¬ 
clude  obsolete  cars  or  only  those  in  service,  or  available 
for  service?  A  Those  would  include  all  cars,  but  we 
have  put  all  of  our  ownerships  together.  There  may  be 
bad-order  cars  in  there,  along  with  the  usable  cars.  Those 
are  all  cars  that  we  have  of  that  particular  type. 

Q  Now,  what  has  been  your  experience  during  the  last, 
say,  four  years  with  reference  to  car  shortages  for  the 
handling  of  coal  along  your  line?  A  During  the  war, 
which  would  be  within  the  last  four  years,  we  had  no 
difficulties  in  supplying  the  needs  of  our  coal  mine  oper¬ 
ators,  but  after  the  war  there  was  a  shortage.  Three 
months  after  hostilities  ceased  on  December, 
1100  1945,  the  L&N  Railroad,  together  with  practically 

all  the  other  railroads  in  the  country,  began  to  ex¬ 
perience  shortages  of  cars,  the  coal  shortage  being  due  to 
unprecedented  demand  for  coal  in  the  peace-time  economy. 

Q  What  was  done  by  L  &  N  to  overcome  that  condi¬ 
tion?  A  We  have  made  purchases  of  new  equipment  to 
the  extent  w~e  were  able  to  get  the  steel. 

Q  Are  you  able  to  get  more  prompt  deliveries  on  your 
car  orders  now  than  you  were  sometime  ago?  A  We 
have.  They  have  eased  the  situation  materially  since 
1945.  We  have  had  the  deliveries,  as  that  statement  shows, 
regularly,  and  we  expect  to  get  the  others  without  any 
great  difficulty. 

Q  How  long  since  the  situation  has  eased  to  the  point 
where  you  may  say  you  are  having  no  difficulty  with  the 
car  shortages  at  all?  A  September  of  ’48  is  when  we 
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first  noticed  the  change  from  the  shortage  to  the  surplus 
of  cars  on  our  railroad. 

Q  Prior  to  September,  ’48,  was  the  shortage  such  that 
you  were  unable  to  reasonably  meet  your  customer  de¬ 
mands  for  coal  cars?  A  In  1945,  ’46  and  ’47  there  was 
difficulty  there  in  meeting  the  demands  of  our  mine  owners, 
but  we  were  able  to  have  a  high-rated  efficiency, 

1101  sometimes  90  per  cent  of  the  requirements  of  our 
mine  owners. 

Q  That  is,  you  mean  you  serve  90  per  cent  of  their 
requirements  for  cars?  A  That  is  right;  between  85  and 
90  per  cent. 

Q  You  ordered,  I  notice,  4581  cars  in  1948.  What  time 
of  the  year  was  that?  Were  they  ordered  at  different 
times  ?  A  Which — 

Q  I  am  looking  at  Exhibit  32  which  shows  that  as  of 
1948  you  had  4581  cars  on  order.  A  That  is  right. 
Those  cars  were  purchased  and  supplied.  I  understand 
in  ’48,  4518  were  supplied.  The  only  ones  that  are  on 
order  that  haven’t  been  furnished  are  the  difference  be¬ 
tween  1617  cars  and  the  4,000  there  in  ’49. 

Q  I  see.  A  All  the  others  have  been  purchased  and 
furnished. 

Q  In  ’49,  1617  of  the  cars  have  been  delivered?  A 
That  is  right. 

Q  Are  they  coming  in  regularly?  A  They  have  been 
getting  good  delivery. 

Q  You  spoke  a  while  ago  about  surplus  of  cars  since 
September  of  1948.  Can  you  express  that  surplus  in  num¬ 
ber  of  cars?  Do  you  have  some  information  on  that?  A 
I  don’t  know  what  the  number  would  be,  but  there  has 
been  a  surplus  on  our  railroad  because  the  con- 

1102  sumers  have  not  bought  the  coal  like  they  did  in 
the  two  or  three  prior  years. 

Q  Do  you  have  some  information  about  the  general 
situation  with  respect  to  the  availability  of  coal  cars  in 
use  in  the  area  from  which  you  ship  coal?  A  The  gen- 
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eral  situation  is  good.  That  is  the  only  way  I  could 
express  it.  I  don’t  know  in  terms  of  numbers  just  what 
we  have  there,  but  from  all  the  information  I  can  gather 
the  car  situation  so  far  as  the  L&N  Railroad  is  concerned 
is  very  good. 

MR.  FLANTNGHAM :  May  I  ask  a  question  ? 

MR.  McGRATH:  Yes,  sir. 

MR.  FLANINGAM:  You  say  the  general  situation  is 
good.  Just  what  do  you  have  in  mind?  Are  you  talking 
about  the  L&N  Railroad  itself  or  are  you  talking  about 
certain  other  railroads? 

THE  WITNESS:  I  am  speaking  for  the  L&N  Rail¬ 
road;  I  am  testifying  for  the  L&N  Railroad.  Our  sit¬ 
uation  is  good  as  far  as  the  coal  cars  supply  is  concerned. 
That  is  what  we  are  dealing  with. 

MR.  FLANINGAM:  You  say  the  general  situation  is 
good.  Just  what  do  you  intend  to  include  within  that  state¬ 
ment?  I  don’t  understand  from  what  you  said,  and  I 
wanted  the  record  to  be  clear  as  to  just  what  you  mean 
by  that. 

THE  WITNESS:  The  situation  on  the  L&N 
1102-A  Railroad  is  good,  and  that  is  what  we  are  dealing 
with  here. 

MR.  FLANINGAM :  Thank  you. 

BY  MR.  McGRATH : 

Q  Well,  now  coal  cars  are  interchanged  as  between 
railroads;  the  L&N  Cars  don’t  stay  on  your  property 
entirely?  A  No.  We  are  interchanging  cars  always 
with  other  railroads. 

Q  And  other  railroads  are  sending  empty  cars  down 
into  your  area  and  they  are  filled  with  coal  and  taken  back 
into  their  trade  areas  ?  A  That  is  true. 

Q  By  reason  of  that  fact  are  you  in  a  position  to 
observe  and  to  know  about  any  improvements  in  conditions 
in  what  might  be  called  the  foreign  car  supply?  A  Infor¬ 
mation  I  have,  and  this  is  obtained  through  discussion 
with  the  coal  traffic  department,  is  that  the  condition  is 
good  in  that  respect 
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Q  In  other  words,  there  are  plenty  of  cars,  coal  cars 
of  your  own  and  those  of  other  railroads  on  your  line  to 
handle  all  the  coal  traffic  that  is  offered?  A  All  that  is 
offered  today  can  be  easily  handled. 

Q  Have  you  had  any  information  that  would  reflect  any 
worth  while  information  concerning  the  experience  at  Oak 
Eidge  from  the  standpoint  of  ability  or  inability  to  obtain 
coal  from  your  railroad  due  to  car  shortage? 

1103  MR.  LITTLE:  As  of  what  time,  if  I  may  ask 
for  clarification? 

BY  MR.  McGRATH : 

Q  As  of  any  time  that  the  Oak  Ridge  plant  has  been 
in  existence,  which  is  about  four  years,  I  think.  A  I 
made  inquiries  there  in  various  places,  particularly  our 
distributor  and  coal  traffic  department,  and  our  division 
people  at  Knoxville  who  have  jurisdiction  over  the  station 
at  Oak  Ridge,  and  all  of  them  have  indicated  that  there 
was  no  difficulty  in  supplying  Oak  Ridge  people  with  all 
the  coal  that  they  needed  or  wanted. 

Q  So  far  as  coal  cars  were  concerned?  A  That  is 
correct. 

MR.  FLAKING  AM:  May  I  ask  a  question  for  clari¬ 
fication? 

MR.  McGRATH :  Yes,  sir. 

MR.  FLANINGAM:  Do  I  understand  that  the  state¬ 
ment  you  just  made  is  intended  to  apply  throughout  the 
period  that  the  Atomic  Energy  Commission  plant  in  Oak 
Ridge  has  been  in  operation  ? 

THE  WITNESS:  That  is  right. 

MR.  McGRATH :  That  was  the  purpose  of  my  question. 
BY  MR.  McGRATH : 

Q  Do  you  know  whether  or  not,  during  times  of  short¬ 
ages  when  you  say  that  you  were  able  to  take  care  of  80 
to  90  per  cent  of  your  customers,  that  any  preferen- 

1104  tial  consideration  was  given  to  shipments  to  Oak 
Ridge  by  L&N  Railroad?  A  None  whatever.  No 

one  who  I  was  able  to  contact  ever  heard  of  any  directive 
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or  any  request  made  by  anybody  to  give  the  Oak  Ridge 
plant  preference  because  they  stated  they  were  getting  all 
the  coal  they  wanted;  they  had  no  difficulty  in  supplying 
cars  to  take  care  of  their  needs. 

MR.  LITTLE:  Of  course,  most  of  this  testimony  is, 
obviously,  hearsay.  I  recognize  this  is  an  administrative 
proceeding,  and  probably  the  objection  goes  to  the  weight, 
but  I  don’t  think  I  should  sit  back  and  listen  to  such 
testimony  which  is  obviously  hearsay  without  calling  at¬ 
tention  to  it  so  that  the  objection  may  be  noted  for  at 
least  the  purpose  of  weighing  the  testimony  when  it  is  to  be 
considered. 

PRESIDING  EXAMINER:  It  will  be  so  noted. 

•  •  •  • 

mr.  McGrath  :  •  •  • 

My  next  Exhibit  is  entitled,  “Statement  Showing 
1105  the  Average  Price  Per  Ton  for  Fuel  Coal  Purchased 
by  the  L&N  Railroad  for  the  Periods  Indicated.” 
May  I  have  that  marked? 

(The  document  above  referred  to  was  marked  for 
identification  as  Exhibit  No.  33.) 

BY  MR.  McGRATH : 

Q  Was  Exhibit  33  prepared  by  you  or  under  your  di¬ 
rection  ?  A  It  was  prepared  under  my  direction. 

Q  And  what  does  that  purport  to  show?  A  The  prin¬ 
cipal  purpose  is  to  show,  notwithstanding  that  the  L&N 
Railroad  owns  Diesel  engines  along  with  its  steam  loco¬ 
motives,  it  has  increased  its  purchases  approximately  50 
per  cent  over  1939  when  the  first  Diesel  purchases  were 
made.  Our  coal  consumption  has  been  greatly  increasing 
notwithstanding  we  have  both  steam  and  Diesel  locomo¬ 
tives  in  operation  on  our  system. 

Q  That  is,  quantitatively,  you  have  been  buying  more 
coal  and  has  been  costing  you  more  money  in  total,  and 
on  the  average,  more  money  per  ton?  A  That  is  right. 

Q  You  spoke  of  Diesel  engines.  Can  you  tell  us  how 
many  Diesel  engines  the  L&N  Railroad  Company  has?  A 
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As  of  February  28  of  this  year,  1949,  we  had  71 

1106  Diesel  engines. 

Q  And  what  types  of  engines  are  they?  A  Two 
of  those  are  pusher- types,  and  only  ones  we  use  in  freight 
are  helpers  on  the  hill  to  eastern  Kentucky,  and  the  re¬ 
maining  69  are  used  for  passenger  and  switching  service. 
There  are  none  in  freight  service  exclusively. 

Q  As  of  the  same  date  how  many  coal-fire  steam  loco¬ 
motives  did  you  have  ?  A  807. 

•  •  •  • 

Q  Why  has  your  company  purchased  those  Diesel  en¬ 
gines?  Do  you  know?  A  It  was  because  it  was  an  eco¬ 
nomic  problem  there  that  we  had  to  solve,  and  they  found 
that  they  were  necessary  to  meet  the  competition,  and 
they  used  those  in  the  particular  service  where  they  had 
reason  to  meet  this  competition  in  the  passenger  train 
service  or  in  switching  service. 

Q  Has  the  L&N  operated  passenger  trains  exclusively 
with  Diesel  engines?  A  Far  from  it.  They  are  in  the 
minority.  The  Diesels  are  as  compared  to  the  overall  pas¬ 
senger  power. 

Q  Where  are  the  passenger  Diesels  used  principally? 
A  Through  trains,  fast  through  trains  where  we  have 
connections  with  other  lines,  and  overhead  traffic,  where 
we  have  overhead  routes  between  the  east  and  the  west 
and  the  east  and  the  south. 

1107  Q  Do  you  have  anything  further  to  say  about 
this  last  Exhibit,  No.  33?  A  I  believe  not. 

MR.  McGRATH :  I  think  that  is  all. 

PRESIDING  EXAMINER:  Cross  examination? 

BY  MR.  LITTLE : 

Q  Mr.  McCormack,  the  average  cost  per  net  ton  of 
coal  shown  in  your  Exhibit  33  I  assume  is  the  cost  at  the 
mine  head  on  various  points  on  your  own  service?  A 
That  is  the  cost  that  we  have  to  pay  f.  o.  b.  the  mine. 

Q  Converting  to  Diesel,  wasn’t  the  motivating  factor 
simply  that  of  economics?  A  That  is  right. 
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•  •  •  • 

1107  Cross  Examination 

•  •  •  • 

BY  MB.  DENSON : 

Q  The  quantity  of  coal  that  is  hauled  by  the  L&N 
Railroad  to  Oak  Ridge  is  only  about  one-twelfth  of  the 
amount  that  is  used  down  there.  Is  that  not  correct? 

1108  A  I  wouldn’t  know.  There  is  a  whole  lot  of  coal 
trucked  in  there,  and  what  that  amounts  to  I  don’t 

know.  Then,  without  that  information,  I  would  be  afraid 
to  say  whether  one-twelfth,  one-tenth,  or  any  other  frac¬ 
tional  part  of  the  total  is  hauled  by  the  L&N. 

Q  Do  you  have  any  information  as  to  the  quantities 
hauled  in  there  by  the  Southern?  A  Yes.  I  had  an  Ex¬ 
hibit  here.  I  was  surprised  how  much  they  were  handling 
into  Blair  as  compared  to  what  we  were  handling  to  Oak 
Ridge. 

Q  Was  any  request  ever  made  of  you  back  in  1946-47 
for  additional  cars?  A  From  whom? 

Q  By  the  Atomic  Energy  Commission  to  get  their  rep¬ 
resentatives  to  get  coal  into  Oak  Ridge?  A  To  the  best 
of  my  knowledge  there  was  not.  The  requisitions  were 
made  by  the  mines  themselves,  and  they  did  not  deal  with 
the  consignees ;  they  dealt  with  the  mine  operators  because 
they,  after  all,  were  the  ones  who  had  to  ship  it. 

Q  Did  you  know  of  any  relationship  between  any  of 
the  mine  operators  and  the  Atomic  Energy  Commission 
with  respect  to  any  requests  that  were  made  by  such  mine 
owners  at  that  time?  A  I  haven’t  been  able  to 

1109  develop  any  situations  where  any  request  made  by 
the  Atomic  Energy  Commission  through  the  miners 

direct  to  the  railroads  themselves. 

Q  If  any  such  requisition  had  been  made,  would  you 
know  about  it  ?  A  I  certainly  would.  The  car  distributor 
on  whom  I  call  for  information,  was  a  car  distributor  for 
the  last  seven  or  eight  years,  and  he  was  fully  aware  of 
all  the  things  that  took  place  during  the  war  and  sub- 
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sequent  thereto.  He  said  he  had  no  knowledge  whatever 
of  any  preferential  treatment  being  requested  by  the 
miners,  or  the  Atomic  Energy  Commission,  for  coal  going 
to  the  AEC. 

Q  And  you  did  make  such  request  before  you  came 
here?  A  Yes. 

Q  Of  whom?  A  The  car  distributor,  Bob  Kessack, 
K-e-s-s-a-c-k. 

Q  Where  does  he  live?  A  At  Louisville,  Kentucky. 
His  headquarters  are  there — 9th  and  Broadway,  Louisville, 
Kentucky. 

MB.  DENSON:  That  is  all. 

BY  MB.  KUBTZ : 

-  Q  Mr.  McCormack,  I  wish  you  would  turn  to  Exhibit 
31  for  a  moment.  So  that  I  understand  correctly,  fol¬ 
lowing  up  wiiat  I  asked  you  a  moment  ago,  do  I  understand 
that  the  tonnage  of  63,750  is  delivered  by  the  L&N  Bail- 
road  to  the  Atomic  Energy  plant  and  that  coal  origi- 
1110  nated  on  the  L&N  Bailroad?  A  What  wrere  those 
numbers  you  gave,  the  first  two — 33,  was  it  ? 

Q  No.  You  have  got  a  total  of  63,750  tons.  Now, 
does  that  represent  coal  that  originated  on  the  L&N  Bail- 
road  lines?  A  That  was  the  originating  point,  and  ter¬ 
minated  on  the  L&N  Bailroad. 

Q  Originated  and  terminated?  A  Yes,  sir. 

Q  No  intervening  service?  A  Strictly  local  service. 

Q  And  you  have  a  spur  running  on  into  Oak  Bidge 
plant?  A  That  is  right. 

Q  Does  the  Southern  have  a  spur  running  into  the 
Oak  Bidge  plant?  A  The  Southern  Bailroad  goes  over 
to  Blair. 

Are  you  speaking  of  the  Southern  Bailroad  tonnage 
I  have  here  ? 

Q  Yes,  sir.  As  I  understand  it,  the  tonnage  of  7,750 
tons  originated  on  the  Southern  lines.  A  On  the  South¬ 
ern  Bailroad  at  their  mines,  they  deliver  probably  at 
Knoxville,  where  we  take  it  and  deliver  it  to  Oak  Bidge, 
Tennessee. 
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1111  Q  The  usual  movement,  then,  of  this  coal  that  is 
shown  here  is  at  Knoxville,  where  you  pick  it  up? 

A  Knoxville  is  our  interchange  point  with  the  Southern 
Railroad. 

Q  And  you  transport  it —  A  In  the  vicinity  of  Oak 
Ridge  and  they  would  likely  pull  it  to  Knoxville  and  inter¬ 
change  it  with  our  people  down  there,  and  we  would  haul 
it  on  a  local  train  from  Knoxville  to  Oak  Ridge. 

Q  What  is  the  TC  Railroad?  A  That  is  Tennessee 
Central.  Harriman  is  our  exchange  point  with  the  TC 
Railroad. 

Q  How  about  the  H&NE  Railroad?  A  That  is  a  little 
road  at  Tetros,  Tennessee. 

Q  Have  you  included  anywhere  in  these  revenues  any 
revenues  for  the  movement  from  Knoxville  to  the  Atomic 
Energy  plant?  A  All  the  tonnage  and  revenue  that  we 
were  involved  in  is  reflected  here,  and  we  have  shown  all 
the  revenues  because  if  the  tonnage  is  lost,  it  would  be  that 
much  money  lost  not  only  to  the  L&N,  but  the  connecting 
lines  to  which  this  coal  was  delivered  by  the  mines. 

Q  For  instance,  on  the  Southern  Railroad  you  are  en¬ 
titled  to  a  proportion  of  $13,000?  A  That  is  right. 

1112  This  doesn’t  show  only  our  loss,  but  the  loss  on  the 
tonnage  if  it  were  lost  to  us  by  reason  of  gas  con¬ 
version. 

Q  Will  you  look  at  Exhibit  32?  Wliat  date  did  you 
place  your  order  for  the  4,000  cars  shown  there?  A  I 
didn ’t  get  it. 

Q  WTaat  date?  When  did  you  place  your  orders  for 
these  cars  ?  A  I  don ’t  have  the  exact  date. 

Q  Approximately.  A  I  wouldn’t  know  that,  but  it 
must  have  been  very  recently.  This  is  only  March  20th, 
and  it  must  have  been  in  the  first  two  months  of  the  year. 

Q  In  other  words,  you  usually  place  your  orders  for 
equipment  at  the  beginning  of  the  year?  A  No.  They 
place  them  as  they  need  them. 
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Q  I  see.  A  I  don’t  make  any  annual  request;  the  pur¬ 
chasing  department  makes  the  purchases  when  and  if  in¬ 
structed  to  do  so  by  the  Executive  Department. 

Q  Do  you  think  they  were  then  placed  for  these  4,000 
cars,  the  order,  at  the  beginning  of  this  year?  A  Some¬ 
time  since  the  first  of  the  year.  I  don’t  know  what  date. 
I  haven’t  the  information  here. 

Q  What  I  am  wondering  about  is  why  you  order  4,000 
cars  when  you  have  a  surplus  of  cars  on  your  sys- 

1113  tern?  A  Because  we  are  developing  mines  there, 
and  we  are  making  promises  to  those  miners  that 

we  are  going  to  take  care  of  their  needs  when  they  get  in 
operation.  We  have  got  big  developments  that  run  into 
millions  of  dollars  and  we  want  to  give  them  the  service 
that  we  like  to  give  and  hope  to  give. 

Q  And  your  car  orders  in  1948  were  4,581,  which  was 
your  biggest  order  since  1940?  A  That  is  right. 

Q  And  your  orders  this  year  are  almost  as  much  as  in 
1948?  A  That  is  right. 

Q  Are  these  cars  used  exclusively  for  coal  that  you 
have  reference  to  on  your  Exhibit  32?  A  I  couldn’t  say 
that  they  would  be,  because  hopper  cars  are  used  for  dif¬ 
ferent  purposes  when  and  if  necessary.  We  can  use  our 
hopper  cars  for  handling  various  bulk  commodities  and 
we  do,  and  so  do  other  railroads,  but  we  try  to  use  our 
gondola  cars  for  hauling  road  aggregates,  for  instance, 
to  keep  our  hopper  cars  for  coal  movement.  New  cars  are 
usually  put  in  the  coal  service  almost  exclusively,  as  I 
understand  it. 

Q  The  hopper  cars  that  you  have  shown  here?  A 
That  is  right. 

1114  Q  Have  you  taken  any  cars  out  of  service?  A 
We  take  them  out  as  the  occasion  requires.  That 

is  what  we  hope  to  do  to  a  great  extent  when  these  new 
cars  come  along.  We  run  cars  that  we  wouldn’t  run  under 
ordinary  circumstances  because  of  the  circumstances 
caused  by  the  previous  shortage. 
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Q  What  would  be  required  to  keep  on  hand — how  many 
cars?  A  I  wouldn’t  know. 

•  •  •  • 

BY  MR.  FLANINGAM : 

Q  As  I  understood  your  testimony  on  direct,  you  say 
that  there  has  been  indicated  on  your  system  a  surplus 
of  cars  since  September  1948.  Isn’t  that  what  you  said? 
A  That  is  my  information. 

Q  And  that  has  developed,  you  might  say,  dur- 

1115  ing  this  past  winter,  the  ’48- ’49  winter  we  have  just 
been  through?  A  September  wasn’t  winter.  It 

was  far  from  winter  in  our  territory,  in  1948,  in  Septem¬ 
ber. 

Q  You  said  a  surplus  all  winter.  This  past  winter?  A 
It  began  to  ease,  in  fact  eased  in  September  of  last  year, 
according  to  the  information  I  have. 

Q  You  said  in  explaining  why  you  had  that  surplus 
that  it  was  in  part,  at  least,  that  the  consumers  have  not 
been  buying  coal  this  winter  because,  I  suppose,  of  the 
abnormally  warm  winter  we  have  had.  A  No.  There 
has  been  a  lot  of  industries  that  have  cut  off  their  supply 
because  they  haven’t  got  the  business  to  carry  on;  the 
heavy  coal  consumers  have  not  been  purchasing  the  same 
quantities  that  they  did. 

Q  Consumers  generally  use  coal  for  heating  purposes. 
They  haven’t  required  the  coal  this  past  winter  that  you 
have  had  in  the  preceding  winters,  because  there  has  been 
mild  weather  this  winter.  A  It  has  been  a  mild  winter. 
There  is  some  reason  to  say  that  that  had  a  partial  part 
in  the  whole  picture. 

Q  If  you  had  an  extremely  cold  winter,  if  this  past 
winter  had  been  extremely  cold,  it  is  very  likely  you  would 
not  have  had  any  surplus  of  cars  because  your  coal  busi¬ 
ness  would  have  been  much  greater  than  it  has  been?  A 
I  wouldn’t  say  that  because  the  slack  in  industry 

1116  would  have  easily  taken  care  of  the  domestic  con¬ 
sumption  caused  by  any  difference  in  the  severe  and 

a  mild  winter. 
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Q  In  the  absence  of  a  slack  in  industry  to  which  you — 
A  There  are  a  lot  of  ifs  in  that.  I  wouldn’t  answer  the 
question  there.  It  is  a  supposition.  If  there  wasn’t  any 
car  shortage  we  wouldn’t  be  here  arguing. 

Q  With  reference  to  the  number  of  cars  you  owned 
in  various  shown  on  Exhibit  32,  I  understood  you  to  state 
on  direct  that  the  total  of  cars  shown  as  of  January  1  of 
each  year,  the  years  1940  through  1949,  include  both 
what  you  called  bad  order  cars,  and  also  cars  in  service. 
Isn’t  that  correct?  A  That  is  right.  Those  are  the  cars 
that  are  owned  regardless  of  what  their  condition  is. 

Q  Tell  me  for  each  of  the  years  the  number  of  bad 
order  cars  that  you  had.  A  I  couldn’t  tell  you  that;  I 
don’t  have  the  information. 

Q  These  figures  here  don’t  mean  that  these  cars  are 
available  and  being  used — the  total  numbers  indicated  on 
Exhibit  32 — do  they?  A  No. 

•  •  •  • 

1117  Redirect  Examination 
BY  MR.  McGRATH  : 

Q  When  you  speak  of  bad  order  cars,  you  have  a  sub¬ 
stantial  number  of  cars  that  are  continuously  undergoing 
light  repairs,  have  you  not  ?  A  That  is  right. 

Q  And  they  are  known  as  bad  order  cars?  A  That  is 
right. 

Q  Then  you  have  another  group  of  cars  undergoing 
heavy  repairs  or  shop  repairs?  A  Yes. 

Q  They  are  in  the  bad  order  class  ?  A  Yes. 

Q  They  will  be  rehabilitated  and  put  back  in 

1118  service?  A  Continuously  being  worked  on.  We 
always  have  bad  order  cars.  Nobody  with  any  de¬ 
gree  of  certainty  can  say  how  many  cars  you  would  have 
out  of  vour  ownership  in  service  because  that  is  an  impon¬ 
derable  proposition. 

Q  Cars  that  are  destined  for  the  junk  pile  to  be  dis¬ 
mantled,  I  mean  they  are  marked  out  of  service  perma- 
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nently,  you  don’t  include  any  of  those  as  cars  owned!  A 
No,  because  they  are  written  off,  and  they  would  be  cut 
off  the  books  and  records.  They  wouldn’t  have  any  reason 
to  consider  them  because  they  were  not  usable.  They 
would  not  count  them  as  a  piece  of  equipment. 

Q  With  respect  to  the  Southern  Railroad,  looking  at 
this  map  here,  Exhibit  No.  14,  I  believe,  it  would  appear 
that  the  Southern  does  not  have  a  line  or  a  branch  ex¬ 
tending  from  Knoxville  to  Oak  Ridge,  or  Blair.  Is  that 
right!  A  That  is  right.  They  go  to  Blair  but  not  to 
Oak  Ridge. 

Q  That  is,  they  go  to  Blair  on  their  northerly  line 
from  Chattanooga  up  through  Harriman!  A  Yes. 

Q  And  the  other  line  from  Chattanooga  to  Knoxville 
and  then  on  east  does  not  have  a  connection  with  Blair! 
A  No,  it  does  not  have  a  connection  with  Blair;  that  is 
right,  they  don’t  have. 

Q  Now,  is  it  a  fact  that  the  great  preponderance 
1119  of  your  coal  tonnage  is  industrial  coal  as  distin¬ 
guished  from  domestic  heating  coal?  A  Yes.  Our 
preponderance  of  coal  is  actually  the  industrial.  Industrial 
is  the  greater  user  of  all  coals. 

Q  So  that  your  tonnage  isn’t  so  much  affected  by 
weather  conditions  because  of  that  fact,  isn’t  that  true? 
A  That  is  right. 

MR.  McGRATH :  That  is  all  I  have. 

MR.  LITTLE :  I  have  one  question,  if  I  may. 

Recross  Examination 
BY  MR.  LITTLE : 

Q  The  construction  of  the  facilities  at  Oak  Ridge  by 
the  Atomic  Commission  has  resulted  in  a  great  tonnage 
for  all  railroads  serving  that  area,  has  it  not?  A  Yes, 
sir. 

Q  And  even  though  you  were  to  lose  the  coal  tonnage 
for  the  Oak  Ridge  area,  you  would  still  have  a  great  net 
additional  to  your  tonnage  with  that  area  as  compared  to 
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the  time  when  the  Oak  Ridge  facilities  were  not  con¬ 
structed,  would  you  not?  A  Absolutely. 

•  •  •  • 

1120  Further  Direct  Examination 
BY  MR.  McGRATH : 

Q  What  would  be  the  source  of  tonnage  that  would 
give  you  a  net  increase  of  tonnage  over  what  you  handled 
before  the  Atomic  Energy  plant  was  built  if  you 

1121  were  deprived  of  the  coal  tonnage?  A  We 
wouldn’t  have  any  increase.  He  said,  if  I  under¬ 
stood  his  question,  wouldn’t  we  have  more  tonnage  than 
we  had  before  Oak  Ridge  was  established. 

Q  I  didn’t  understand  it  that  way.  But  there  is  no 
outbound  tonnage  to  speak  of  from  Oak  Ridge,  is  there? 
A  No.  About  the  only  tonnage  we  would  get  inbound 
would  be  materials  to  go  into  their  experimentations,  and 
supplies  for  the  community  of  Oak  Ridge,  which  now  is 
established  as  a  separate  entity  from  the  AEC  itself,  and 
wouldn ’t  be  any  more  than  any  other  town  of  its  size. 

MR.  McGRATH :  All  right.  That  is  all. 

Further  Cross  Examination 
BY  MR.  LITTLE : 

Q  The  construction  of  the  Oak  Ridge  project  has 
resulted  in  a  towm  of  35,000  to  whom  you  furnish  various 
freights,  like  you  do  other  communities.  Isn’t  that  true? 
A  Yes,  they  get  stuff  in  there,  but  most  towns  of  that 
size — they  would  be  patronizing  the  trucks  more  than  the 
railroads.  We  lose  the  coal  which  is  recognized  as  poten¬ 
tially  belonging  to  the  railroads,  and  then  we  would  be 
losing  practically  everything  which  we  would  expect  to  get 
in  the  way  of  freight. 

Q  Any  commodity  rate  freight  into  a  town  of 

1122  35,000  people?  A  We  have  some,  as  I  said.  We 
have  tonnage  that  we  have  been  getting  into  Oak 

Ridge  for  experimentation  purposes. 
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•  *  e  e 

Thereupon, 

Raymond  A.  Ransom 

was  called  as  a  witness,  and  after  having  been  duly  sworn 
and  examined,  testified  as  follows : 

Direct  Examination 
BY  MB.  McGRATH: 

Q  Give  your  full  name  and  address  to  the  Reporter, 
please.  A  Raymond  A.  Ransom. 

MR.  LITTLE :  If  Your  Honor  please,  it  will  save  time, 
I  think,  and  we  will  admit  the  technical  qualifications  of 
the  witness. 

1123  PRESIDING  EXAMINER :  All  right. 

BY  MR.  McGRATH: 

Q  Your  address,  please?  A  Address  is  1025  Con¬ 
necticut  Avenue,  Washington,  D.  C. 

MR.  McGRATH :  I  just  want  to  get  on  the  record  Mr. 
Ransom’s  professional  connections  and  his  present  busi¬ 
ness. 

BY  MR.  McGRATH: 

Q  What  is  your  profession  or  business?  A  Engaged 
in  the  profession  of  Consulting  Engineer. 

Q  And  what  is  your  educational  qualifications?  A  I 
received  a  degree  of  Bachelor  of  Science  in  Electrical 
Engineering  from  the  College  of  Science  at  Carnegie  Insti¬ 
tute  of  Technology  in  1928. 

•  •  •  • 

BY  MR.  McGRATH : 

Q  Mr.  Ransom,  at  my  request  you  have  made  a  study, 
have  you  not,  of  the  question  of  availability  of  residual  fuel 
oil  at  the  present  time,  and  as  to  certain  trends  in  the  pro¬ 
duction  and  use  of  residual  fuel  oil?  A  I  have. 

1124  MR.  McGRATH:  I  have  four  Exhibits,  Mr.  Ex¬ 
aminer,  that  will  be  discussed  more  or  less  in  rela¬ 
tion  to  each  other,  and  we  might  save  time  by  marking 
them  at  this  time. 
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•  •  •  • 

ME.  McGEATH :  The  first  Exhibit  I  would  like  to  have 
given  an  identification  number  is  entitled,  “Production  of 
Eesidual  Oil  at  Refineries  in  the  United  States  and  in 
Certain  Districts.” 

(The  document  above  referred  to  was  marked  for  iden¬ 
tification  as  Exhibit  No.  34.) 

MR.  McGRATH:  The  next  one  is  “Sales  of  Residual 
Fuel  Oil  in  the  United  States,  1937-47  by  Uses.” 

(The  document  above  referred  to  was  marked  for  iden¬ 
tification  as  Exhibit  No.  35.) 

MR.  McGRATH:  The  next  one  is,  “Stocks  of  Residual 
Fuel  Oil  Held  by  Refining  Companies  at  the  end  of  Each 
Month”,  for  the  years  shown  on  the  Exhibit. 

(The  document  above  referred  to  was  marked  for  iden¬ 
tification  as  Exhibit  No.  36.) 

MR.  McGRATH :  The  next  Exhibit  is  a  graph  entitled, 
“Stocks  of  Residual  Fuel  Oil  held  by  Refining  Companies 
in  the  United  States  at  the  end  of  Each  Month.” 

(The  document  above  referred  to  was  marked  for  iden¬ 
tification  as  Exhibit  No.  37.) 

BY  MR.  McGRATH : 

Q  Mr.  Ransom,  calling  your  attention  to  Exhibit  No. 
34,  I  will  ask  you  whether  or  not  that  Exhibit  was 
prepared  by  you  or  under  your  direction.  A  It  was  pre¬ 
pared  by  me. 

Q  Will  you  proceed  to  explain  what  the  Exhibit  pur¬ 
ports  to  show  and  what  its  purpose  is?  A  This  Exhibit 
34  shows  for  the  years  1932  to  1948  both  inclusive,  the 
number  of  thousands  of  barrels  of  residual  fuel  oil  pro¬ 
duced  at  refineries  in  the  United  States  in  total.  An 
amount  is  shown  in  the  first  column  under  the  heading, 
“U.  S.  Total”.  That  portion  of  the  total  produced  in 
the  United  States  in  each  of  these  years  in  each  of  three 
refinery  districts,  as  defined  by  the  United  States 
1126  Bureau  of  Mines;  namely,  the  East  Coast  Refinery 
District,  the  Appalachian  Refinery  District,  and  the 
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Indiana-Illinois-Kentucky  Refinery  District,  are  shown 
under  those  headings  in  the  three  columns  to  the  right  of 
the  one  headed,  “U.  S.  Total.” 

Q  Why  were  those  three  refinery  districts  chosen  for 
the  Exhibit?  A  The  entire  purpose  was  to  show  much 
of  this  oil  is  produced  in  refinery  districts  reason¬ 
ably  near  Oak  Ridge.  These  are  generally  to  the  north 
and  east  of  the  Oak  Ridge  area. 

Q  And  would  it  be  from  one  of  those  districts  that 
oil  from  Oak  Ridge  would  normally  be  shipped?  A  It 
could  very  readily  move  in  there  from  one  of  these  dis¬ 
tricts.  It  could  very  well  move  in  from  other  districts.  It 
could  move  in  from  the  mid-continent  area  very  readily,  or 
from  the  inland-Louisiana- Arkansas  area,  but  these  three 
were  tabulated  just  to  show  that  there  were  large  amounts 
of  residual  fuel  oil  produced  in  certain  nearby  districts. 

Q  Do  you  have  any  further  comment  to  make  with  re¬ 
spect  to  that  particular  Exhibit?  A  I  believe  it  shows  a 
certain  trend  in  the  supply  of  residual  fuel  oil  in  this 
country.  It  shows  that  the  amounts  produced  each 
1127  year  since  1932  have  increased  except  for  the  year 
1946,  and  that  this  is  a  general  overall  trend  in 
the  industry. 

Q  Taking  up  Exhibit  35,  I  ask  you  whether  or  not  that 
Exhibit  was  prepared  by  you  or  under  your  direction? 
A  It  was  prepared  by  me. 

Q  And  will  you  proceed  to  explain  the  purpose  of  that 
Exhibit  and  what  it  purports  to  show?  A  Generally  the 
purposes  are  that  of  showing  what  the  residual  fuel  used 
is  for.  On  Exhibit  34  we  have  the  total  amount  of  fuel 
oil.  In  Exhibit  35  we  have  a  breakdown  of  the  uses  made 
of  this  oil. 

Now,  Exhibit  35  is  for  the  years  1937  through  1947, 
and  as  to  both  Exhibits  I  might  point  out  that  these  data 
are  summarized  from  the  reports  of  the  United  States 
Bureau  of  Mines.  Each  month  the  Bureau  of  Mines  pub¬ 
lishes  a  petroleum  statement,  and  at  the  end  of  each  year, 
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rather  sometime  close  to  the  end  of  each  year,  they  pub¬ 
lish  a  final  summary  and  these  data  are  taken  from  those 
statistical  reports  published  by  the  Bureau  of  Mines. 

Q  Pardon  me  just  a  minute,  Mr.  Ransom.  I  notice 
that  the  figures  on  Exhibit  34,  the  totals,  do  not  appear 
to  correspond  exactly  with  the  total  figures  shown  on 
Exhibit  35.  Is  there  some  explanation  of  that?  A  Yes, 
there  is.  The  two  do  not  agree  exactly  by  reason  of 
several  small  items.  One  is  that  the  total  produc- 

1128  tion  is  not  the  total  oil  available  by  reason  of  exports 
and  imports,  and  those  figures  are  not  very  large.  I 

believe  the  trend  of  the  total  figures  approximately  the 
same,  and  in  addition  there  are  some  crude  oils  produced 
in  this  country  which  do  not  pass  through  refineries  before 
being  used  as  fuel  oil.  That  is,  they  are  very  heavy  non¬ 
gasoline-bearing  fuel  oil  burned  directly  without  being 
refined. 

Q  In  other  vrords,  Exhibit  34  shows  quantities  pro¬ 
duced  at  the  refinery ;  whereas,  Exhibit  35  shows  quantities 
sold?  A  That  is  right. 

There  is  another  reason  for  the  quantities  in  Exhibit  35 
being  larger  than  those  in  Exhibit  34,  and  that  is  covered 
by  note  B  which  explains  that  in  certain  war  years,  I  be¬ 
lieve  the  note  applies  to  the  totals  for  the  years  1943,  1944 
and  1945,  where  the  United  States  is  in  that,  there  are 
certain  duplications  in  the  war  years  due  to  the  rehandling 
by  the  United  States  Government  of  certain  oil  which  they 
had. 

Q  Will  you  proceed  to  make  any  further  explanation 
of  the  Exhibit  that  you  feel  is  warranted?  A  The  Ex¬ 
hibit,  I  think,  shows  quite  clearly  that  the  uses  and  the 
•trends  of  the  various  uses  shows  a  peak  use  of  residual 
fuel  oil  in  the  year  1945,  and  a  decline  since  that  time. 
The  one  use  which  has  changed  most  is  that  headed,  or 
entitled,  “U.  S.  Navy,  Army  and  Coast  Guard”.  This  was 
a  maximum  in  the  year  1944  and  has  since  dropped 

1129  quite  sharply. 

Q  Now,  I  notice  that  the  first  item  is,  “Railroad 
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Use”,  which  has  been  dropping  off  since  1943,  apparently. 
A  Yes.  Railroads  did  decrease  their  consumption  of  re¬ 
sidual  fuel  oils  beginning  in  1944.  That  is  the  highest 
year  for  railroads  was  the  year  1943. 

MR.  LITTLE:  May  I  ask  a  question  for  clarification? 

Is  this  residual  oil  the  type  of  oil  used  by  Diesels  in  rail¬ 
roads? 

THE  WITNESS :  No,  it  is  not,  Mr.  Little. 

Just  to  clear  that  up,  I  have  another  tabulation  here 
which  I  do  not  have  prepared  in  the  form  of  an  Exhibit. 
It  might  be  in  that  form  but  it  is  not  prepared  for  distri¬ 
bution,  and  it  has  substantially  the  same  data  as  that 
shown  on  Exhibit  35,  but  for  distillate  fuel  oil  we  would 
include  the  types  used  by  railroads  for  diesel  use,  and  I 
have  that  data  for  the  years  1939  through  1947,  and  it 
shows  that  in  the  year  1939  railroads  used  2,258,000  bar¬ 
rels  of  distillate  fuel  oil,  and  that  the  use  by  railroads 
of  distillate  fuel  oil  increased  every  year  thereafter,  and 
for  the  year  1947  it  amounted  to  23,619,000  barrels,  prac¬ 
tically  ten  times  the  1939  consumption. 

MR.  LITTLE:  May  I  ask  a  further  question?  Gener¬ 
ally,  what  is  the  use  made  of  this  residual  fuel  oil? 

THE  WITNESS:  You  mean  by  railroads? 

1130  MR.  LITTLE:  Generally.  What  is  the  general 
nature  of  its  use  by  all  users  ? 

THE  WITNESS :  Generally  used  for  firing  boilers.  It 
is  a  very  heavy  oil.  It  requires  rather  special  handling, 
and  used  by  people  interested  in  generating  power,  in 
fairly  large  installations. 

MR.  LITTLE :  In  other  words,  steam  generation  large¬ 
ly  by  using  it  as  a  boiler  fuel  ? 

THE  WITNESS:  That  is  right. 

MR.  LITTLE :  I  am  sorry  to  have  interrupted.  Thank 
you. 

MR.  KURTZ :  Might  I  inquire  as  to  why  the  year  1948 
was  not  included  on  Exhibit  35  ? 

THE  WITNESS:  The  information  was  not  available. 
The  Bureau  of  Mines  does  not  publish  the  information 
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until  about  November  or  December  of  the  following  year, 
at  the  end  of  a  year.  The  1947  information  became  avail¬ 
able  about  four  months  ago,  so  it  will  be  sometime  before 
the  1948  data  are  available.  That  is  as  to  sales  and  uses 
of  fuel  oils. 

BY  MR.  McGRATH : 

Q  Is  it  not  a  fact  that  residual  fuel  oil  is  just  what 
the  name  implies — that  it  is  just  what  is  left  after  they 
have  extracted  the  more  refined  products?  A  It  is.  It 
is  a  very  heavy  liquid  end  product.  As  far  as  the  liquid 
components  are  concerned  it  is  what  is  left  after  all 
1131  the  lighter  parts  are  extracted.  Of  course,  in  many 
cases  there  are  very  heavy  materials  after  the  resi¬ 
dual  fuel  oil  is  extracted.  There  are  waxes,  tars,  and  as¬ 
phalt,  which  are  not  liquid  products. 

Q  Calling  your  attention  to  the  third  item  on  Exhibit 
35,  “Gas  and  Electric  Power  Plants”,  there  seems  to 
have  been  a  gradual  increase  in  the  consumption  of  those 
plants  since  1942  up  to  1946  when  there  was  a  very  abrupt 
and  substantial  increase,  relatively.  Would  you  have  some 
explanation  of  that?  A  I  have  not  studied  it  in  detail. 
I  just  presumed  that  that  was  an  increase  due  to  generat¬ 
ing  more  electricity.  I  did  not  make  a  detailed  study 
of  it. 

Q  Now,  in  those  particular  plants,  gas  and  electric 
power  plants,  is  their  residual  oil  used  for  any  other  pur¬ 
pose  than  boiler  fuel?  A  It  is  very  difficult  to  make  a 
negative  statement  that  it  is  not  used  for  anything  else, 
but  I  do  know  of  one  exception,  and  that  is  the  manufac¬ 
ture  of  gas.  In  electric  power  plants,  I  believe  the  prin¬ 
cipal  use  is  that  of  generating  steam,  and  in  gas  plants, 
there  are  some  processes  which  will  crack  very  heavy  oils, 
usually  classified  as  Bunker  C  variety,  and  some  of  the 
manufactured  gas  plants  cn  the  east  coast  are  equipped 
to  make  manufactured  gas  from  that  oil. 

Q  Taking  into  consideration  the  total  amount  of 
1131-A  sales  shown  on  Exhibit  35,  have  you  given  any 
thought  to  the  requirements,  probable  require- 
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ments,  of  the  Oak  Ridge  plant  in  relation  to  the  total  sup¬ 
plies  as  to  whether  it  would  represent  a  very  substantial 
percentage  of  the  total  sales?  A  I  do  not  believe  it  is 
very  large  in  relation  to  the  total — less  than  one  per  cent. 

MR.  FLANINGAM:  Pardon  me  just  a  minute.  Less 
than  one  per  cent  of  what  figure,  Mr.  Ransom?  Just  so 
the  record  will  be  clear  on  that. 

THE  WITNESS :  Let  me  verify  it. 

I  thought  I  had  a  decimal  point  off  a  moment  ago. 

If  we  take  a  consumption  rate  at  the  Oak  Ridge  plant 
of  10,000  barrels  per  day,  which  would  be  roughly  equiva¬ 
lent  to  60  million  cubic  feet  of  natural  gas  per  day,  the 
annual  use  would  be  3,650,000  barrels  of  fuel  oil.  That 
was  less  than  one  per  cent  of  the  531,274,000  barrels  shown 
in  1947  for  the  total  of  the  United  States,  and  also  be 
less  than  one  per  cent  of  the  production  for  the  United 
States  in  the  year  1948  shown  in  Exhibit  34. 

MR.  FLANINGAM :  Thank  vou. 

BY  MR.  McGRATH: 

Q  That  would  be  true  if  they  were  using  fuel  oil  ex¬ 
clusively  for  the  firing  of  their  steam  generation 
1132  plants  at  Oak  Ridge?  A  That  is  right. 

Q  Do  you  have  any  further  comment  to  make  on 
Exhibit  No.  35?  A  No  further  comment. 

MR.  FLANINGAM:  Before  you  leave  that,  may  I  ask 
another  question  for  clarification? 

MR.  McGRATH :  Yes. 

MR.  FLANINGAM:  With  reference  to  the  item  of 
heating  oils,  what  significance  does  that  classification  of 
use  have  in  relation  to  your  designation  of  residual  fuel 
oil? 

THE  WITNESS:  I  presume  you  are  referring  to  the 
classification  at  the  left  of  Exhibit  35,  and  the  one  headed 
“Heating  Oils”,  meaning  that  the  oil  is  what  you  might 
say  is  fired  under  boilers  and  the  steam,  or  hot  water, 
whatever  it  would  be,  produced  in  the  boiler  was  then  used 
for  heating,  say,  space  heating  or  heating  a  building, 
large  factory,  or  a  big  office  building,  or  some  such  appli- 
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cation  as  that,  as  distinguished  from  its  use  in  a  railroad, 
or  a  ship  for  propulsion. 

MR.  FLA  NIX GAM :  Thank  you. 

BY  MR.  McGRATH : 

Q  You  might  explain,  if  you  can,  what  is  meant  by 
“Oil  Company  Fuel”  as  well  on  Exhibit  35.  A  Most 
of  that  is  used  by  oil  companies  as  fuel  in  their  refin¬ 
eries. 

1133  Q  Nowt,  will  you  refer  to  Exhibit  36  and  tell  us 
whether  or  not  that  was  prepared  by  you  or  under 

your  direction?  A  Prepared  by  me. 

Q  Proceed  to  explain  that  exhibit,  please.  A  I  have 
tabulated  here  the  reported  stocks  of  residual  fuel  oil 
held  by  refining  companies  at  the  end  of  each  month  com¬ 
mencing  with  January,  1940,  and  ending  with  December, 
1948.  The  January,  1949  data  are  not  available  as  yet. 

The  first  nine  columns  of  figures  relate  to  the  total  in 
the  United  States;  whereas,  the  last  column  relates  only 
to  one  refinery  district,  which  is  the  one  just  north  of 
Oak  Ridge.  That  was  put  on  the  Exhibit  just  to  show 
how  much  oil  was  carried  in  stock  by  refinery  companies 
in  that  near-by  refinery  district. 

This  Exhibit  shows  how  stocks  of  this  fuel  oil  have 
varied  over  this  interval  month  by  month,  and  I  believe 
that  for  the  purpose  of  discussing  trends  it  might  be  bet¬ 
ter  to  refer  to  the  following  Exhibit  on  which  this  same 
data  has  been  plotted. 

Q  Before  you  get  away  from  Exhibit  36,  you  have  a 
footnote  that  it  does  not  include  California  heavy  crude 
oil,  which  I  presume  is  self-explanatory.  A  Yes,  it  is, 
I  believe.  I  previously  referred  to  certain  heavy 

1134  crude  oils  which  are  not  processed  by  refineries,  and 
there  are  several  fields  in  California  which  produce 

such  crude  oils,  and  some  statistics  with  respect  to  residual 
fuel  oil  classify  this  heavy  oil  as  “residual  fuel  oil”,  and 
I  put  it  in  to  distinguish  these  statistics  from  those  which 
do  include  this  California  heavy  oil  as  residual  fuel  oil 
stocks. 
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Q  I  guess  it  is  clear,  too,  is  it  not,  that  this  does  not 
include  stocks  of  oil  on  hand  at  consumer  plants?  A  No. 
'lliese  are  stocks  held  by  refining  companies,  either  at  the 
refinery,  or  at  the  bulk  station. 

Q  You  say  the  following  Exhibit,  Exhibit  37,  being  the 
graphs,  depicts  the  same  figures,  or  the  same  picture,  in 
graphic  form.  Is  that  right.  A  As  to  the  total  for  the 
United  States ;  that  is  right. 

Q  Will  you  make  any  comments  that  you  think  are 
warranted  on  Exhibit  37?  A  I  believe  these  data  show 
that  prior  to  the  war,  let's  say  the  year  1940,  prior  to  our 
entering  the  war  stocks  of  residual  fuel  oils  held  by  re¬ 
finery  companies  were  high,  the  order  of  90-95  million  bar¬ 
rels,  and  that  in  the  course  of  the  war,  these  stocks  of 
fuel  oils  declined  until  they  reached  a  low  point  in  March, 
1946  of  some  33  million  barrels.  Since  that  time,  the 
stocks  of  residual  fuel  oils  have  been  gradually  in- 
1135  creasing.  There  is  a  seasonal  variation  in  stocks 
due  quite  largely  to  the  use  of  this  oil  for  heating, 
and,  in  general,  in  each  year,  the  stocks  on  hand  reach  a 
maximum  in  September  or  October  of  each  year,  after 
which  the  decline  during  the  winter  and  commencing  in 
April  or  May  of  each  year  they  generally  tend  to  increase, 
and  that  commencing  in  April  of  1948,  we  have  had  a 
rather  nominal  increase  in  stocks  of  residual  fuel  oil  in 
this  country,  bringing  these  stocks  to  the  highest  point 
since  1942. 

PRESIDING  EXAMINER:  Will  the  reporter  read  the 
answer  back,  the  last  sentence,  or  two  there? 

(Line  25,  page  1134,  and  lines  1  through  8,  this  page, 
read.) 

PRESIDING  EXAMINER:  I  wonder  if  the  word 
“ nominal' '  was  intended.  That  is  the  way  I  caught  it. 

THE  WITNESS:  I  didn ’t  intend  that.  I  would  sub¬ 
stitute  the  word  “large”.  Rather  large  increase. 

BY  MR.  McGRATH : 

Q  Now,  is  it  or  is  it  not  a  fact  that  the  stockpiles  are 
reduced  in  the  wintertime  because  of  increased  electric 
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power  generation  due  to  shorter  days  of  daylight?  Do 
they  reach  their  peak  in  the  wintertime,  the  electric  power 
generating  plants  ?  A  Peak  loads  on  electric  power  plants 
do  reach  a  maximum  generally  in  the  month  of  December, 
but  I  would  have  to  study  that  a  little  more  in  de- 

1136  tail  before  I  can  tell  you  that  is  the  reason  for 
these  variations. 

Q  I  thought  that  might  be  the  reason  in  addition  to 
the  heating. 

Now,  do  you  have  some  information  with  respect  to  the 
trend  of  prices  for  residual  fuel  oil  during  any  appre¬ 
ciable  past  period?  A  I  have  tabulated  a  series  of  price 
quotations  published  in  the  Oil  and  Gas  Journal.  Each 
week  the  Oil  and  Gas  Journal  publishes  what  it  terms 
“Representative  Quotations”  of  No.  6  residual  fuel  oil 
for  the  three  different  areas  in  the  United  States.  One 
of  these  is  the  mid-continent  group  3  area.  The  other  is 
the  Texas  Gulf  Coast,  and  the  New  York  Harbor.  I  have 
taken  the  mid-continent  group  3  quotations  from  the  month 
of  October,  1947  to  the  present  time,  roughly  the  first  of 
each  month,  for  the  purpose  of  observing  the  trend  in 
these  price  quotations. 

Q  Without  giving  us  the  detail  figures  for  each  one  of 
the  months,  can  you  tell  us  what  the  high  and  the  low 
and  some  of  the  intermediate  prices  are,  just  to  give  us  a 
general  idea  if  the  trend?  A  The  quotations  given  by 
the  Oil  and  Gas  Journal  are  in  dollars  per  barrel,  and 
instead  of  a  flat  price  they  give  a  high  and  a  low  as  rep¬ 
resentative  quotations. 

Now,  the  highest  prices  and  the  greatest  range  occurred 
in  a  quotation  for  March  6,  1948,  which  showed  a 

1137  quotation  of  from  $2.50  to  $3.00  per  barrel.  That 
is  an  extremely  wide  range  indicating  a  rather  unu¬ 
sual  market.  The  usual  range  is  ten  to  twenty  cents  be¬ 
tween  the  high  and  the  low. 

Q  Is  it  a  fact  that  the  price  of  oil  at  the  present  time 
is  in  a  more  or  less  fluctuating  stage,  depending  upon  the 
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price  bid  in  the  field  by  the  various  purchasers?  A  There 
is  a  very  free  and  competitive  market  at  the  present  time 
in  the  sale  of  such  products  and  residual  oil  since  it  is 
somewhat  in  the  position  of  a  by-product,  and  prices  will 
depend  to  a  great  extent  on  conditions  in  the  marketplace. 

Q  Go  ahead  with  your  explanation  of  the  figures.  A 
Since  early  in  March  the  quotations  on  residual  fuel  oil 
have  been  declining. 

Q  March  of  what  year — 1948?  A  March,  1948.  By 
September,  1948,  the  quotations  were  $2.00  to  $2.20.  At 
the  first  of  February  it  was  $1.35  to  $1.45.  The  quotation 
as  of  March  7, 1949,  gives  $1.00  to  $1.10. 

Q  That  is  for  the  mid-continent  area?  A  That  is  the 
mid-continent  group  3. 

Q  Why  did  you  use  that  for  this  purpose?  That  price? 
A  It  was  an  area  containing  large  numbers  of  refineries 
having  residual  oil  for  sale,  and  it  was  the  more  acces¬ 
sible  than  the  Texas  Gulf  Coast  area,  or  New  York 
1138  Harbor. 

Q  Have  you  given  any  consideration  to  the  pos¬ 
sible  use  of  residual  oil  from  the  mid-continent  area  to 
Oak  Ridge  and  the  price  of  oil  at  Oak  Ridge  thus  shipped 
as  compared  with  the  price  of  coal?  A  Yes.  I  asked 
the  railroads  for  the  present  tariff  on  such  oil  from  the 
mid-continent  group  3  area  to  Oak  Ridge  to  determine  the 
cost  of  shipping  that  oil  from  that  area.  The  present 
freight  rate  is  77.38  cents  per  hundred  pounds  from  Tulsa, 
Oklahoma,  to  Blair,  Tennessee.  This  is  rather  heavy  oil, 
and  taking  a  weight  of  8  pounds  per  gallon,  this  would 
represent  a  freight  rate  of  $2.60  per  barrel,  if  we  add 
the  cost  of  oil  at  Tulsa  at  $1.10,  which  is  the  high  figure 
for  the  March  7  quotation,  we  would  have  a  delivered  cost 
of  $3.70  per  barrel,  as  compared  with  coal.  I  have  not 
tried  to  refine  this  to  so  many  pennies,  but  it  is  somewhere 
between  $15  and  $16. 

Q  $15  and  $16  a  ton?  A  Yes,  that  is  right. 

Q  Have  you  made  any  investigation  of  the  availability 
of  tank  cars  for  the  shipment  of  oil  to  Oak  Ridge?  A  I 
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have  not  investigated  the  availability  of  tank  cars.  Just 
from  general  knowledge  of  conditions  with  respect  to  ordi¬ 
nary  tank  cars,  it  is  my  understanding  that  there  is  no 
shortage  at  the  present  time. 

1139  Q  When  you  were  speaking  of  barrels  of  oil, 
how  many  gallons  to  a  barrel  do  you  assume?  A 

42  United  States  gallons. 

Q  Have  you  considered  and  made  any  investigation  of 
other  possible  means  of  transportation  to  get  oil  into  Oak 
Ridge  other  than  by  Railroad  from  Tulsa?  A  I  have 
considered  two  other  means  of  transporting  oil.  One  is 
the  movement  of  oil  by  pipeline.  There  is  an  oil  pipeline 
operated  by  the  Plantation  Pipe  Line  Company,  a  common 
carrier,  which  extends  from  Baton  Rouge,  Louisiana  to  a 
point  several  miles  west  of  Knoxville.  That  point  is 
designated  on  the  tariffs  of  the  Plantation  Company  as 
Warcer,  Tennessee.  At  Baton  Rouge,  Louisiana,  there  is 
a  refinery  of  the  Standard  Oil  Company  of  Louisiana  with 
a  daily  capacity  of  some  200,000  barrels  of  crude  oil  per 
day,  so  while  that  does  not  limit  the  source  of  oil  which 
might  be  transported  through  this  pipeline,  it  does  provide 
a  great  convenient  source.  I  asked  the  Interstate  Com¬ 
merce  Commission  for  the  tariff  on  distillate  fuel  oil 
through  that  pipeline  from  Baton  Rouge  to  Knoxville,  and 
the  published  tariff  shows  a  rate  of  31.8  cents  per  barrel. 
That  really  is  from  Baton  Rouge  to  Warcer,  a  point  west 
of  Knoxville. 

MR.  FLAKING  AM:  As  a  matter  of  clarification,  does 
that  tariff  have  a  designation? 

THE  WITNESS:  It  probably  does,  but  I  did 

1140  not  obtain  the  designation  of  it. 

BY  MR.  McGRATH : 

Q  Exhibit  14  in  this  docket,  Mr.  Ransom,  which  is 
so-called  railroad  map,  I  believe  shows  the  town  of  Warcer 
lying  about  half  way  between  Knoxville  and  the  Oak  Ridge 
plant  on  the  L&N  Railroad.  Do  you  see  it  there?  A  I 
see  it. 
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Q  So  Warcer  would  be  even  closer  to  Oak  Eidge  than 
Knoxville?  A  Yes,  it  is  a  station  on  the  railroad,  and 
from  Warcer  to  Oak  Eidge  oil  conld  be  moved  by  rail. 

Q  Do  yon  know  whether  or  not  there  are  tank  farms 
or  something  of  that  sort  presently  located  at  Warcer? 
A  I  understand  Plantation  Pipe  Line  has  a  tank  farm 
at  that  point,  but  I  do  not  know  the  size  of  it. 

Q  Have  you  stated  anything  about  the  capacity  of 
the  Baton  Eouge  plant  for  the  production  of  distillate? 
A  I  gave  the  capacity  in  terms  of  the  through-put  of 
crude  oil  of  200,000  barrels  per  day.  That  can  be  trans¬ 
lated  into  distillate  fuel  oil  capacity  very  roughly.  The 
usual  refinery  yield  on  distillate  fuel  oil  will  be  of  the 
order  of  25  per  cent,  roughly  25  per  cent  of  200,000  would 
be  the  output  of  that  refinery  of  distillate  fuel  oil. 

Q  This  being  a  common-carrier  pipeline,  it  would  not 
be  confined  to  oil  shipped  from  the  Baton  Eouge 
1141  refinery  of  the  Standard  Oil  Company,  necessarily, 
would  it?  A  No.  They  have  never  required — 
they  have  to  accept  shipment  on  terms  on  file  with  the 
Interstate  Commerce  Commission. 

Q  Have  you  anything  further  to  say  about  the  possi¬ 
bility  of  putting  the  quantities  of  oil  into  Oak  Eidge  by 
pipeline?  Have  you  covered  that  situation?  A  That  is 
a  matter  of  design.  A  pipeline — 

•  •  •  • 

Q  Now  you  are  talking  about  the  possibility  of  build¬ 
ing  it  from  Warcer  over  into  Oak  Eidge.  A  Yes.  That 
is  from  an  engineering  standpoint  entirely  feasible;  physi¬ 
cally  you  can  build  a  pipeline  from  Warcer  to  Oak  Eidge 
for  the  purpose  of  transporting  fuel  oil  from  the  terminus 
of  the  Plantation  pipeline  on  over  to  Oak  Eidge.  As  to 
whether  the  insurance  gained  thereby  is  worth  the  cost 
would  be  something  that  the  Atomic  Energy  Commission 
would  have  to  decide  as  to  whether  it  is  worth  that  much 
effort.  Such  a  line  might  be  15  to  17  miles  long.  If  it 
took  a  rather  circuitous,  round-about  way,  say,  following 
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the  right-of-way  of  the  railroad,  which  would  give  rather 
easy  going,  it  might  be  a  very  few  miles  shorter  if 

1142  it  went  over  the  various  ridges  in  that  area.  I  did 
not  make  a  very  refined  study  of  such  a  pipeline 

system,  but  I  feel  quite  sure  that  six-inch  pipeline  plus  a 
pump  station  at  Warcer  would  handle  all  of  the  fuel  oil 
that  the  Atomic  Energy  Commission  would  require. 

Q  When  you  speak  about  all  of  the  oil  that  the  Atomic 
Energy  Commission  would  require,  have  you  given  con¬ 
sideration  to  the  showing  with  respect  to  the  availability 
of  coal  for  their  steam  generating  purposes?  A  I  con¬ 
sidered  that  this  would  not  be  a  means  of  regularly  sup¬ 
plying  all  the  fuel  required  by  the  powerplant  at  Oak 
Ridge.  This  is  simply  a  scheme,  or  plan,  for  supplying 
fuel  to  that  power  plant  during  a  failure  of  the  supply  of 
coal,  whether  it  be  due  to  a  reduction  in  the  output  of 
the  coal  mines,  or  lack  of  transporting  facilities. 

Q  In  other  words,  as  long  as  they  had  coal  there  they 
would  not  need  any  oil,  won’t  have  to  have  oil  for  use? 
A  That  is  one  of  the  reasons  I  didn’t  bother  to  refine 
the  figures  on  cost  of  this  oil  in  terms  of  a  ton  of  coal. 
If  it  is  something  that  you  might  never  use,  or  you  might 
use  once  in  20  years,  you  are  not  greatly  concerned  about 
what  the  cost  might  be  on  a  daily  operating  basis. 

Q  In  other  words,  when  you  used  the  term  “insur¬ 
ance”,  you  are  considering  the  availability  of  oil  in  the 
event  of  a  need  for  stand-by  service?  A  That  is 

1143  all.  In  other  words,  when  needed  can  it  be  moved 
to  this  power  plant? 

Q  Can  distillate  and  crude  oil  be  used  equally  as  well 
for  stand-by  purposes?  A  I  believe  the  distillate  oil  can 
be  used  more  readily  than  residual  oil.  It  is  a  slightly 
higher-priced  product.  I  think  very  largely  for  that  rea¬ 
son,  but  one  of  the  disadvantages  of  residual  fuel  oil  is 
that  it  has  to  be  warmed  up  to  be  used.  It  has  to  be 
handled  hot,  normal  temperature  of  100  degrees.  A  good 
many  plants  will  handle  it  at  temperatures  of  125  to  150 
degrees. 
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Q  Have  you  given  any  consideration  to  the  possibility 
of  bringing  in  fuel  oil  into  Oak  Ridge  or  to  the  vicinity 
of  Oak  Ridge  by  barge  or  other  river  transportation  facili¬ 
ties?  A  I  considered  the  matter  because  of  the  nearness 
of  the  plant  to  the  Clinch  River.  That  is  one  means  of 
getting  oil  directly  to  the  plant — the  Clinch  River.  But 
I  have  not  been  able  to  determine  definitely  the  naviga¬ 
bility  of  that  river.  So  another  arrangement  was  to  barge 
oil  to  a  point  on  the  Tennessee  River  which  might  be 
Knoxville,  which  is  navigable,  and  then  transport  it  by 
other  means  from  Knoxville  to  Oak  Ridge.  Another  point 
at  which  barges  also  move  is  Harriman,  Tennessee,  which 
is  on  the  Emory  River.  It  would  require  some  further 
study  to  see  which  of  these  points,  or  maybe  some  other 
point  on  the  Tennessee  River  might  be  the  better 
1144  point.  It  did  indicate  that  oil  could  move  by  barge 
to  a  point  on  the  Tennessee  River  quite  close  to 
Oak  Ridge. 

Q  Did  you  make  any  investigation  of  transportation 
charges  for  barging  oil  as  compared  with  other  means  of 
transportation  ?  A  The  Tennessee  Valley  Authority 
gave  me  quite  a  bit  of  literature  showing  their  rates — not 
their  rates — showing  rates  being  charged  by  barge  com¬ 
panies  for  handling  of  oil,  and  in  general  those  rates  are 
quite  a  bit  lower  than  those  charged  by  railroads. 

Q  And  would  they  be  lower  than  pipeline  rates?  A  I 
expect  they  would  be  lower  on  ton-mile  basis,  but  travel¬ 
ing  by  water,  the  distance  would  be  quite  a  bit  greater 
than  if  the  distillate  oil  is  moved  by  pipeline,  so  I  did 
not  know  whether  from  origin  to  destination  they  would 
be  lower.  It  is  another  means,  and  since  the  continued 
use  of  oil  was  not  over  a  long  period  contemplated  I  did 
not  study  that  in  great  detail. 

Q  That  is  the  price  of  oil  itself  and  cost  of  getting  it 
there  would  be  a  matter  of  minor  importance,  in  your 
opinion?  A  I  believe  so. 

•  •  •  • 
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Cross  Examination 

BY  MR.  LITTLE : 

•  •  •  • 

1147  Q  Isn’t  a  condition  of  a  shortage  likely  to  arise 
in  a  period  of  emergency,  assuming  that  we  have 

anything  at  all  like  conditions  which  existed  during  the 
late  war?  A  That  is  quite  right,  and,  of  course,  there 
might  come  about  a  shortage  of  distillate  oils  for  residen¬ 
tial  heating. 

Q  And  in  any  period  of  very,  very  abnormal  and  heavy 
demand  would  tend  to  cause  a  shortage  again  at  least  in 
the  sense  of  there  not  being  as  much  as  the  customers 
might  want  and  be  ready  and  willing  to  pay  for?  A  Yes. 
In  wartime  the  general  operation  of  the  lawrs  of  supply 
and  demand  are  to  a  certain  extent  suspended  by  emer¬ 
gencies  and  conditions  having  to  do  with  the  war. 

Q  And  if  facilities  there  at  Oak  Ridge  were  to  count 
on  consuming  oil  for  a  period  of  that  type  of  emergency, 
necessarily  that  would  further  add  to  the  demand  and  to 
that  extent  further  add  to  the  general  shortage  of  supply, 
would  it  not?  A  If  an  emergency  such  as  Mr.  Williams 
was  concerned  about  should  occur  during  the  war,  I  think 
somebody  would  do  something  about  it.  I  don’t 

1148  think  that  industrial  and  railroad  strikes  w’hich  we 
tolerate  now  would  be  tolerated  in  wartime. 

Q  I  think  we  did  in  the  last  war,  as  a  matter  of  fact. 
But  that  isn’t  the  question  I  asked  you.  The  question  I 
asked  you  is:  During  the  time  of  heavy  demand  and  of 
shortage  in  the  sense  it  has  been  referred  to  in  this  record, 
the  necessity  of  Oak  Ridge  using  fuel  oil,  or  petroleum 
products,  would  further  add  to  that  shortage.  Is  that 
correct?  Obviously,  it  is,  isn’t  it?  A  Yes,  but  I  think 
you  ought  to  clarify  it  as  to  degree.  If  Oak  Ridge  were 
using  fuel  oil  continuously.  I  believe  that  that  would  ap¬ 
ply,  but  if  it  were  simply  in  a  stand-by  use  position  to  use 
it  during  some  such  emergency  and  the  emergency  did  not 
occur,  then  that  condition  would  not  apply. 
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Q  Certainly  taking  into  account  the  likelihood  of 
shortage  of  petroleum  products  in  another  such  emer¬ 
gency  you  would  not  consider  it  feasible  for  Oak 
Ridge  to  count  on  burning  oil  there  in  the  facilities  at  Oak 
Ridge  for  continuous  operation,  or  similar  continuous 
operation,  would  you?  A  I  would  not  consider  it  for 
any  use  other  than  during  a  period  when  other  fuels  were 
not  available. 

Q  In  other  words,  you  would  consider  it  only  for  tem¬ 
porary  emergency  stand-by,  is  what  you  are  saying?  A 
That  is  right. 

#  *  •  • 

1149  I  suppose  you  are  familiar  with  the  fact  that 
there  was  a  great  difficulty  experienced  in  the  last 

war  in  transporting  within  the  confines  of  this  country  or 
to  the  markets  within  this  country  of  petroleum  products. 
You  are  familiar  with  that,  are  you  not,  Mr.  Ransom? 
A  Did  you  limit  your  question  to  within  the  country? 

Q  Yes.  A  I  am  familiar  with  the  difficulties  which 
came  up  by  reason  of  a  disturbance  of  a  normal  distribu¬ 
tion  of  petroleum  products  caused  by  the  destruction  of 
tankers,  when  it  was  no  longer  possible  to  move  safely  by 
tanker  from  the  gulf  coast  ports  to  our  eastern  sea- 

1150  board,  and  we  had  to  move — 

Q  When  that  occurred  it  very  heavily  overbur¬ 
dened  the  other  means  of  transportation?  A  It  over¬ 
burdened  railroads,  and  brought  about  the  construction  of 
two  pipelines  from  Texas  to  a  point  in  New  Jersey,  I  be¬ 
lieve  at  Linden,  where  some  larger  refineries  are  located. 
1150  Q  If  we  had  a  war  with  some  major  power  in 
the  near  future  which  possessed  advanced  types  of 
submarines  that  was  able  to  inflict  appreciable  damage  on 
our  coast-wise  tankers  we  would  again  have  a  situation 
approximating  that  which  existed  in  the  early  years  of 
the  past  war,  would  we  not,  from  the  standpoint  of  facili¬ 
ties  to  transport  petroleum  products?  A  A  lot  of  addi¬ 
tional  unknowns  there,  Mr.  Little.  If  we  were  trying  to 
ship  this  oil  abroad — 
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Q  I  am  talking  about  supplying  demands  in  this  coun¬ 
try.  I  am  leaving  out  what  might  occur  in  some  foreign 
clime.  I  am  talking  about  transportation  within  this  coun¬ 
try  and  demand  within  this  country.  If  submarines  or 
other  means  of  destruction  should  in  fact  interfere  with 
the  tanker  shipment  in  a  future  war,  from  w’hat  it  did  in 
fact  occur  in  the  past  war,  other  means  of  transportation 
within  this  country  would  be  heavily  overburdened, 

1151  wmuld  they  not?  A  Very  difficult  to  answer. 

Q  They  were  in  the  last  war,  were  they  not?  A 
That  is  right.  In  the  last  war  we  had  other  conditions 
which  were  in  addition  to  the  ones  you  mentioned. 

MR.  LITTLE :  That  is  all. 

THE  WITNESS :  We  had  large  amounts  of  ships  being 
fueled  on  the  east  coast.  We  have  very  large  commitments 
in  Europe  for  use  of  petroleum  products  and  we  were 
doing  more  than  supplying  our  own  petroleum  require¬ 
ments  in  this  country. 

•  •  •  • 

BY  MR.  DENSON: 

Q  Mr.  Ransom,  what  was  the  Btu  content  per  gallon 
that  you  used  in  computing  that  10,000  barrels  to  be  used 
per  day  at  Oak  Ridge?  A  On  residual  fuel  oil,  a  good 
overall  average  figure  is  about  152,000  Btu  per  gallon. 
On  distillate  oil,  about  142,000  Btu  per  gallon  will  be 
all  right. 

Q  And  that  is  what  you  used  here?  A  That  is  a 
rough  figure,  yes.  That  will  be  all  right. 

Q  When  you  used  a  term  “shortage”,  and  you  say 
there  was  no  shortage  in  tank  cars,  in  what  sense  did  you 
use  “shortage”?  A  I  used  it  simply  as  a  means  of 
expressing  the  information  I  have  received  to  the 

1152  effect  that  the  oil  companies  and  the  tank  car  com¬ 
panies  such  as  Union  Tank  Car  have  at  the  present 

time  cars  available  for  any  shipper. 

Q  You  haven’t  made  any  detailed  study  into  the  num¬ 
ber  of  tank  cars  that  would  be  required  to  supply  that 
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quantity  of  oil  per  day  down  there  at  Oak  Bidge,  have 
you?  A  I  took  Mr.  Williams’  figure  given  in  his  testi¬ 
mony,  and  it  looked  like  it  might  be  about  right.  I  believe 
he  said  he  had  14  day  turn-around,  and  if  he  had  need  for 
50  cars  a  day,  he  arrived  at  about  700  cars.  Didn’t  he? 
That  is  my  recollection  of  Mr.  Williams’  testimony.  That 
looks  all  right. 

Q  Was  the  information  that  you  received  from  the 
Union  Tank  Car  Company  sufficient  to  cover  800  cars?  A 
I  didn’t  get  a  definite  figure. 

Q  You  didn’t  ask  any  detail  about  it?  A  No,  sir. 

•  *  •  • 

BY  ME.  KUETZ : 

Q  As  I  understand  it,  you  are  proposing  here  that  they 
could  use  fuel  oil  as  an  emergency  substitute  for  coal.  Is 
that  the  way  I  understand  your  testimony?  A  That  is 
right. 

Q  Would  you  have  any  objection  to  using  gas  as  emer¬ 
gency  fuel,  as  a  substitute  for  coal?  A  Yes,  that  could 
be  done. 

1153  Q  You  would  have  no  preference.  It  would  not 
make  any  difference  whether  it  was  gas  or  oil,  as 
long  as  it  was  emergency  fuel?  A  I  didn’t  know  what 
you  mean  by  difference  to  me.  I  am  sure  I  can  say  that 
physically  the  Atomic  Energy  Commission,  I  believe,  can 
burn  either  gas  or  oil  as  a  substitute  for  coal.  I  believe 
Mr.  Williams  testified  to  that. 

Q  You  are  not  saying  that  one  would  be  preferred 
over  the  other  in  the  operation  of  the  generating  plant, 
would  you — the  oil  or  the  gas?  A  No. 

•  •  •  • 

BY  ME.  FLANINGAM : 

Q  I  believe  you  made  some  mention  of  the  Plantation 
Oil  Pipe  Line.  A  Plantation  Pipe  Line  Company;  yes, 
sir. 

Q  That  line  runs  from  what  point  of  origin  to  what 
point  of  destination?  A  It  originates  at  Baton  Eouge, 
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Louisiana,  and  has  several  destinations,  one  of  which  is 
Knoxville,  which  is  the  terminus  in  Tennessee. 

•  •  •  • 

1153- A  Q  What  are  the  other  destinations,  socalled? 

The  ultimate?  A  The  line  extends  to  Greens¬ 
boro,  North  Carolina. 

Q  And  what  facilities  are  located  at  Greensboro  inso¬ 
far  as  the  pipeline  company  is  concerned?  A  I  do  not 
know. 

Q  "What  other  points  of  destination  or  delivery  points? 
I  gather  what  you  mean  by  destination,  is  it,  that  they 
make  delivery  from  that  point?  A  What  I  was  pointing 
out  was  points  which  are  located  at  the  end  of  the  line. 
Now,  the  line  commences  at  Baton  Rouge,  goes  to  a  point 
south  of  Birmingham,  and  has  a  branch  line  leading  or 
extending  into  Birmingham.  It  has  another  branch  line 
extending  generally  southeastward  from  about  that  same 
point,  the  point  where  the  Birmingham  lateral  is  connected, 
to  Montgomery,  Alabama.  It  goes  then  generally  east¬ 
ward  to  a  point  in  Georgia  called  Breman,  at  which  point 
one  branch  goes  north  to  Chattanooga  and  then  goes  to  a 
point  near  Knoxville.  From  the  Breman,  Georgia  point  a 
lateral  goes  southward  to  LaGrange,  in  Georgia,  and  some 
distance  south  of  that  point  another  lateral  goes  eastward 
from  LaGrange  to  a  point  southwest  of  Macon,  Georgia, 
to  where  it  connects  with  the  Southeastern  Pipe  Line  Com¬ 
pany. 

I  believe  those  are  all  of  the  laterals  indicated  by  the 
map  of  the  system  which  I  have. 

1154  Q  Do  I  understand,  Mr.  Ransom,  that  you  are 
familiar  with  the  operations  of  this  pipeline?  A  I 
have  obtained  a  very  small  amount  of  information.  I 
know  that  the  line  was  built  early  in  the  war.  I  believe 
it  was  constructed  in  1941  or  1942. 

Q  Is  that  another  one  of  these  war  oil  pipelines?  A 
Yes. 
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Q  Comparing  to  the  Big  and  Little  Big  Inch  pipelines? 
A  It  is  not  as  large.  It  is  more  of  a  10  and  12-inch  size 
line  distributing  petroleum  products  in  the  southeastern 
part  of  the  United  States. 

Q  Are  you  familiar  with  the  sales  and  deliveries 
off  the  line,  the  present  commitments  of  the  com¬ 
pany  in  that  regard,  Mr.  Ransom?  A  No,  I  only  know 
that  it  is  a  common  carrier,  operating  under  the  Interstate 
Commerce  Commission,  and  will  accept  for  shipment  the 
product  which  it  carries. 

Q  That  is  of  course  if  the  line  has  capacity?  But  it 
doesn’t  have  outstanding  commitments  now  which  would 
take  up  its  capacity?  A  It  is  a  matter  of  quantities 
tendered,  too.  I  believe  it  is  necessary  to  tender  10,000 
barrels  of  product  to  a  line  for  shipment.  That  is  you 
must  tender  at  least  that  volume  of  gasoline,  or  distillate 
oil  to  the  pipeline. 

1155  Q  That  is  on  a  daily  basis?  A  No.  That  is 
the  amount  which  must  be  tendered  at  one  time 
before  they  are  required  to  accept  it  for  shipment. 

Q  You  actually  know  the  quantity — is  it  residual  oil 
you  referred  to  that  is  being  transported  through  this 
line?  A  This  line  does  not  handle  residual  oil ;  it  handles 
distillate  fuel  oils.  I  do  not  believe  there  is  a  single  pipe¬ 
line  in  this  country  handling  residual  fuel  oils.  It  is  just 
very  difficult  to  handle  by  pipelines. 

Q  As  I  understand  it,  you  are  not  familiar  with  the 
operations  of  this  line  to  the  extent  that  you  know  the 
line’s  present  commitments,  or  whether  or  not  there  would 
be  any  capacity  available  to  transport  any  oil  into  or 
near  the  Atomic  Energy  Commission  area  in  Tennessee, 
and  do  I  further  understand  that  you  are  not  in  a  position 
to  speak  on  behalf  of  the  company  in  that  regard?  A  As 
to  your  last  part  I  am  not  in  position  to  speak  on  behalf 
of  that  company,  and  you  are  asking  me  as  to  a  common 
carrier  whether  they  have  certain  commitments  to  certain 
special  shippers  which  'would  prohibit  them  from  accept- 
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ing  a  shipment  which  might  be  tendered  to  them  in  ac¬ 
cordance  with  their  tariff. 

Q  You  don’t  know?  A  I  do  not  know  about  any  such 
arrangements. 

•  •  •  • 

1156  Redirect  Examination 
BY  MR.  McGRATH: 

Q  Mr.  Ransom,  to  get  a  little  greater  clarification  on 
this  Plantation  line,  under  the  Common  Carrier  Rules 
they  are  not  required  to  accept  quantities  less  than  what 
they  call  10,000-barrel  batches.  Isn’t  that  it?  A  That 
is  right. 

Q  And  the  purpose  of  that  is  so  that  they  may  segregate 
the  different  types  of  oil  from  each  other  as  they  pass 
through  the  line  if  they  should  be  shipping  both  distillate 
and  gasoline,  and  other  light  fuels?  Isn’t  that  it?  A 
That  is  one  of  the  reasons. 

*  •  •  • 

1157  Q  Do  you  understand  what  the  requirements  are 
in  that  respect,  Mr.  Ransom?  A  Yes,  I  do  know 

what  the  rules  are  with  respect  to  the  tenders  of  shipment 
for  pipelines.  I  have  called  the  Interstate  Commerce  Com¬ 
mission  and  verified  the  provision  in  this  company’s  tariff. 

Q  Now,  if  a  batch  of  10,000  or  more  is  tendered,  the 
pipeline  company  must  accept  that  in  its  turn.  Isn’t  that 
the  rule  ?  A  That  is  the  rule. 

Q  They  can’t  use  their  pipeline  as  a  contract  carrier 
for  the  exclusive  use  of  any  particular  shippers.  Isn’t 
that  right?  A  That  is  right. 

Q  Now,  do  you  have  any  information  concerning  a  con¬ 
nection  of  the  Plantation  line  with  another  products  line 
at  or  near  Chattanooga,  the  line  extending  from 

1158  Port  St.  Joe,  Florida?  A  There  is  another  pipe¬ 
line  which  extends  from  Port  St.  Joe  on  the  Gulf 

of  Mexico,  and  runs  to  the  city  of  Chattanooga. 
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Q  Do  you  know  whether  or  not  that  is  a  common  car¬ 
rier  line? 

•  •  •  • 

THE  WITNESS:  I  did  not  go  over  to  the  ICC  and 
ask  about  that  particular  line.  I  have  seen  lists  published 
of  common  carrier  oil  pipelines,  and  it  is  my  recollection 
that  that  line  is  listed,  or  was  in  that  list,  and  just  from 
general  knowledge  of  this  oil  pipeline  business  I  do  not 
know  of  any  long  oil  pipelines  which  are  not  common 
carriers. 

BY  MR.  McGRATH : 

Q  Under  your  cross  examination  by  Mr.  Little  I  un¬ 
derstood  you  undertook  to  distinguish  between  shortages 
of  distillate  during  emergency  times  and  residual  oils. 
Am  I  correct  in  that?  I  mean  would  a  shortage  of  one 
be  of  another?  A  I  believe  the  shortage  Mr.  Lit- 
1159  tie  was  referring  to  which  occurred  in  the  eastern 
part  of  the  United  States,  generally,  during  part 
of  that  time  I  was  living  in  New  York  City,  and  those 
shortages  were  with  respect  to  distillate  oils  used  for 
residential  heating  and  they  were  not  related  to  residual 
fuel  oils. 

MR.  McGRATH :  That  is  all  I  have. 

«  •  •  • 

Recross  Examination 
BY  MR.  LITTLE : 

Q  Using  distillate  of  the  character  you  have  testified 
to,  approximately  what  is  the  equivalent  on  todays  mar¬ 
ket  to  coal  price?  A  At  what  point,  Mr.  Little? 

Q  At  Oak  Ridge.  A  It  comes  out  about  the  same 
as  residual  oil,  strangely  enough.  It  is  higher  priced  at 
the  refinery  than  residual  oil — perhaps  it  needs  a  further 
explanation — than  if  we  should  ship  it  by  the  Plantation 
Pipeline  up  to  Warcer. 

Q  Ship  what?  A  This  distillate  oil,  and  then  by 
railroad  from  Warcer  to  Oak  Ridge,  the  price  delivered 


312 


at  Oak  Ridge  would  be  substantially  the  same  as  that  for 
residual  fuel  oil  originated  in  the  mid-continent 
1160  group  3  area  and  being  shipped  by  rail  to  Oak 
Ridge. 

Q  And  what  would  that  be?  A  Between  $15  and  $16 
per  ton. 

Q  So  if  the  government  undertook  to  use  it,  even  as¬ 
suming  that  the  Plantation  Pipeline  was  available  as  a 
means  of  transportation,  it  w’ould  be  paying  an  equivalent 
of  $15.00  to  $16.00  a  ton  coal  equivalent?  A  That  is 
right. 

Q  Which  would  make  it  slightly  expensive  fuel,  would 
it  not?  A  It  would  about  double  the  fuel  bill  for  the 
period  of  time  you  use  that  oil. 

•  •  •  • 

MR.  McGRATH:  I  would  like  to  move  the  admission 
of  my  Exhibits  w’hich  include  Exhibits  4  and  5,  I  think, 
presented  the  other  day.  They  were  copies  of  the  letter 
that  was  passed  between  the  Atomic  Energy  Commission 
and  the  Office  of  Industrial  Cooperation,  I  think. 

My  Exhibits  range  from  Exhibit  14  up  through  No.  37. 

•  •  •  • 

(The  documents  previously  marked  for  identifi¬ 
cation  as  Exhibit  Nos.  14  through  37,  inclusive,  are  ad¬ 
mitted  in  evidence.) 

•  *  *  • 

1173  PRESIDING  EXAMINER:  All  right.  Any- 

1174  body  else  have  anything  else  to  offer?  I  under¬ 
stood  that  you  did  not  intend  to  offer  any  evidence. 

Is  that  correct? 

MR.  FLANTNGAM :  No,  Mr.  Examiner. 

I  have  one  matter  in  connection  with  certain  exhibits 
that  were  presented  during  the  course  of  the  hearing. 
Some  reference  was  made  to  a  publication  of  the  Federal 
Power  Commission,  as  I  recall,  entitled,  “Consumption 
of  Fuel  for  Production  of  Electric  Energy”,  and  I  request 
that  notice  be  taken  of  that  publication,  which  is  an  an- 
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nual  publication,  and  I  guess  we  can  take  any  year  that 
might  be  relevant,  but  notice  may  be  taken  of  that,  and  I 
ask  that  that  be  noted  on  the  record.  I  presume  that  it 
goes  without  saying  that  notice  will  be  taken  of  the  Com¬ 
mission  ’s  findings  and  orders  issued  later. 

PRESIDING  EXAMINER:  Yes.  That  may  also  be 
taken  into  consideration. 

•  •  •  • 

•  #  *  * 

1179  PRESIDING  EXAMINER:  *  *  • 

*  •  •  • 

Is  there  anything  further?  If  not,  the  hearing  in  the 
taking  of  testimony  in  G-1065  is  declared  dosed. 

There  is  one  other  matter,  Mr.  May.  May  we  have  a 
statement  from  you  as  to  wiiether  you  will  be  able  to  pro¬ 
ceed  with  the  evidence  in  G-1070? 

MR.  MAY :  I  am  sorry  that  I  cannot  give  you  any  time 
or  indication  of  time  when  we  wTill  be  ready  to  go  forward 
with  the  testimony  in  1070.  As  you  know,  we  have  pend¬ 
ing  before  the  Commission  a  motion  to  sever  docket  No. 
1070  from  Docket  1065,  and  consolidate  Docket  No.  1070 
with  the  remaining  portions  of  G-962.  As  I  understand  it, 
that  motion  has  not  been  acted  on  as  yet  by  the  Com¬ 
mission.  At  least  there  is  no  reference  to  it  in  the  order 
that  has  just  been  referred  to.  I  can  add  nothing  person¬ 
ally  to  the  testimony  of  Mr.  Svmonds  which  he  gave 

1180  with  respect  to  Tennessee  Gas  Transmission  Com¬ 
pany’s  program  with  respect  to  going  forward.  I 

am  having  to  rely  on  that  testimony,  but  we  are  not  ready 
to  go  forward  at  this  time. 

•  *  *  • 

PRESIDING  EXAMINER:  Under  the  circumstances, 
I  think  that  wre  will  have  to  leave  that  as  a  matter  to  be 
determined  by  the  Commission  at  a  later  date.  So  far  as 
the  testimony  to  be  presented  in  1070,  which  was  ordered 
to  follow  that  in  1065,  the  hearing  will  be  recessed  for  the 
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purpose  of  taking  that  testimony  to  a  date  to  be  set  here¬ 
after  by  the  Commission. 

•  •  •  • 

1395  PRESIDING  EXAMINER:  Thank  you.  If  that 
is  all  the  appearances  I  will  state  that  the  Com¬ 
mission’s  order  providing  for  this  hearing  was  based 
upon  a  record  made  at  previous  hearings  held  from  March 
9  to  March  21,  1949,  in  Docket  Nos.  G-1065  and  G-1070. 
G-1065  concerns  the  amended  application  of  East  Tennessee 
Natural  Gas  Company  filed  January  14,  1949,  in  G-1070, 
the  application  filed  by  Tennessee  Gas  Transmission  Com¬ 
pany  on  July  2,  194S,  both  for  certificates  of  public  con¬ 
venience  and  necessity  pursuant  to  Section  7  of  the  Natu¬ 
ral  Gas  Act,  as  amended.  Both  companies  request  author¬ 
ization  to  construct  and  operate  certain  natural  gas  pipe¬ 
line  facilities  which  are  intended  to  make  possible  the 
delivery  of  60,000  Mcf  of  natural  gas  per  day  to  the 

Atomic  Energy  Commission  to  be  used  as  fuel  for 

1396  the  generation  of  electric  power  for  operation  of  its 
gaseous  diffusion  plant  sometimes  called  K-25.  In 

its  application,  East  Tennessee  requests  a  certificate  of 
public  convenience  and  necessity  to  construct  and  operate 
a  22-inch  pipeline  extending  approximately  172  miles  from 
a  point  of  connection  near  Greenbrier,  Tennessee,  with  the 
existing  main  pipeline  facilities  of  T.  G.  T.,  eastwardlv  to 
the  Atomic  Energy  Commission’s  plant  at  Oak  Ridge. 

Tennessee  Gas  Transmission  Company  in  its  application 
seeks  a  certificate  to  construct  and  operate  approximately 
156  miles  of  30-inch  main  pipline  loops,  6800  additional 
compressor  horsepower  to  be  installed  in  existing  com¬ 
pressor  stations  and  certain  miscellaneous  facilities  de¬ 
signed  to  increase  T.G.T.’s  system  capacity  by  60,000  Mcf 
per  day  to  permit  it  to  deliver  that  volume  of  gas  to  East 
Tennessee  at  its  Greenbrier  point  of  connection.  The 
Commission’s  order  of  April  7  shows  that  counsel  for 
Tennessee  Gas  Transmission  Company  at  the  beginning 
of  the  prior  hearing  stated  that  his  client  was  not  pre- 
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pared  to  go  forward  with  its  application  in  Docket  No. 
G-1070  and  would  be  unable  to  proceed  with  a  showing  in 
support  of  its  application  except  in  conjunction  with  and 
when  it  was  prepared  to  proceed  with  further  showings 
necessary  in  respect  of  the  remaining  facilities  covered  by 
its  application  for  a  certificate  in  Docket  G-962. 

1397  The  Commission  stated  in  its  order  of  April  7, 
1949,  that  this  situation  made  it  impossible  for 

East  Tennessee  to  showr  an  adequate  firm  supply  of  natural 
gas  available  to  it  for  the  Atomic  Energy  Commission 
service.  Based  upon  the  lack  of  gas  supply  shown  on  that 
record  to  be  available  to  East  Tennessee,  the  Commission 
in  its  April  7,  1949,  order  concluded  that  it  could  not  at 
that  time  issue  a  certificate  of  public  convenience  and 
necessity  to  East  Tennessee.  It  also  found  that  the  plan 
of  financing  presented  by  that  company  was  in  many  re¬ 
spects  unsatisfactory. 

Although  finding  itself  unable  at  that  time  to  issue  a 
certificate  to  East  Tennessee,  the  Commission  recited  in 
its  order  that  the  intervenor,  Atomic  Energy  Commission, 
after  careful  consideration  of  what  measures  would  reason¬ 
ably  be  required  to  assure  operation  of  the  Oak  Ridge  facili¬ 
ties  under  future  emergency  conditions  had  determined 
that  the  securing  of  a  firm  and  adequate  source  of  natural 
gas  for  the  Oak  Ridge  plant  was  essential  to  enable  that 
Commission  to  discharge  its  responsibilities  under  the 
Atomic  Energy  Act  of  1946  and  to  assure  the  common  de¬ 
fense  and  security  of  the  people  of  the  United  States. 

This  conclusion  of  the  Atomic  Energy  Commission,  the 
record  shows,  was  reached  after  consideration  of  the  vital 
character  of  the  need  for  continuous  operation  of  the  Oak 
Ridge  facilities  under  all  conditions.  It  had  been 

1398  shown  that  U-235,  a  vital  element  which  goes  into 
the  making  of  the  Atomic  Bomb,  is  produced  only 

at  Oak  Ridge  in  the  plant  proposed  to  be  serviced  by  East 
Tennessee.  In  view  of  the  foregoing,  the  Federal  Power 
Commission  found  that  the  service  of  60,000  Mcf  of  natural 
gas  per  day  to  the  Atomic  Energy  Commission,  as  pro- 
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posed  by  East  Tennessee,  was  necessary  in  the  common 
defense  and  security  of  the  nation  and  was  required  by  the 
public  convenience  and  necessity. 

Accordingly  the  Commission  expressed  the  opinion  that 
it  should  do  everything  in  its  power  to  explore  the  possi¬ 
bility  that  a  gas  supply  for  the  Oak  Ridge  pipeline  can  be 
made  available  through  the  facilities  applied  for  in  Docket 
G-1070,  or  if  need  be,  through  an  allocation  applying  gen¬ 
erally  against  Tennessee  Gas  Transmission  Company’s 
entire  system  capacity  to  be  borne  equitably  by  all  cus¬ 
tomers  and  areas  served  by  T.G.T. 

The  Commission  stated  that  the  paramount  need  of  the 
Atomic  Energy  Commission  for  the  proposed  natural  gas 
service  made  prompt  action  appropriate,  and  therefore 
the  Commission  provided  in  its  order  that  both  East  Ten- 
nesse  and  Tennessee  Gas  Transmission  Company  should 
be  afforded  opportunity  to  make  additional  showings  in 
support  of  their  applications,  and  that  in  the  event  Ten¬ 
nessee  Gas  Tranmission  Company  failed  adequately  to 
support  its  application  that  T.G.T.  and  all  its  customers 
should  show  cause  why  the  Commission  should 
1399  not  enter  an  order  providing  for  allocation  of  the 
Tennessee  Gas  Transmission  Company’s  entire  ca¬ 
pacity  among  all  persons  to  whom  it  is  now  committed 
and  authorized  to  furnish  natural  gas  service  so  as  to  make 
available  to  East  Tennessee  Natural  Gas  60,000  Mcf  of 
gas  per  day  for  service  to  the  Atomic  Energy  Commission 
at  Oak  Ridge. 

It  was  this  service  which  had  been  found  to  be  required 
by  national  defense  and  the  need  for  which  the  Federal 
Power  Commission  described  as  paramount. 

I  have  briefly  summed  up  the  foregoing  matters  before 
calling  for  opening  statements  by  counsel  with  the  view 
that  a  summary  would  be  helpful  in  clarifying  the  scope 
of  this  hearing.  I  think  that  the  proper  order  of  procedure 
in  this  case  would  be  for  East  Tennessee  to  present  its 
evidence,  to  be  followed  by  such  proof  as  Tennessee  Gas 
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Transmission  Company  proposes  to  offer.  Thereafter, 
should  it  be  necessary  for  Tennessee  Gas  Transmission 
Company  and  its  customers  to  present  answers  to  the  show 
cause  order,  it  is  appropriate  that  staff  counsel  present 
such  evidence  as  he  considers  to  be  proper,  to  be  followed 
by  Tennessee  Gas  Transmission  Company  and  its  various 
customers. 

I  will  now  call  for  opening  statements  from  all  counsel 
who  have  entered  their  appearances  in  this  proceeding, 
including  Commission  staff  counsel.  I  may  say  in 
1400  that  connection  that  the  statement  I  have  just  made 
has  been  approved  by  the  Commission. 

•  •  •  • 

MR.  LITTLE:  May  it  please  Your  Honor,  there  is 
very  little  to  be  said  at  this  time  in  behalf  of  East  Ten¬ 
nessee  Natural  Gas  Company  in  view  of  the  language  and 
provisions  set  forth  in  the  Commission’s  order  of  April  7, 
and  further  in  view  of  the  summary  which  has  just  been 
made  by  Your  Honor.  Of  necessity  there  is  nothing  that 
we  can  show  on  the  gas  supply  ourselves  in  addition  to 
what  previously  has  been  disclosed,  and  that  for  the  rea¬ 
sons  which  are  apparent  from  the  face  of  the  Commission’s 
order  of  April  7. 

•  tt* 

1403  MR.  MAY :  Mr.  Examiner,  Tennessee  Gas  Trans¬ 
mission  Company  has  this  morning  filed  with  the 
Commission  a  document  entitled,  “Motion  Requesting  Fix¬ 
ing  of  Time  and  Place  of  Hearing  in  Docket  No.  G-962.” 
It  will  be  recalled  that  Docket  No.  G-962  is  still  a  pending 
proceeding  before  the  Commission,  and  in  the  Commission’s 
Order  of  December  23,  1948  in  that  docket,  the  further 
hearing  to  be  held  principally  on  the  question  of  gas  sup¬ 
ply  was  to  be  fixed  at  a  time  and  place  fixed  by  the 
Commission  upon  fifteen  days’  notice  that  Tennessee  Gas 
Transmission  Company  was  ready  to  go  forward  with  the 
further  presentation  of  evidence. 
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In  the  motion  that  we  have  filed  this  morning,  we  have 
recited  that  Tennessee  Gas  Transmission  Company  will  be 
prepared  to  go  forward  with  the  presentation  of  that  addi¬ 
tional  evidence  within  15  days  at  a  time  and  place  to  be 
fixed  by  the  Commission. 

1404  We  are  accordingly  ready  to  go  ahead  with  our 
gas  supply  showing. 

Mr.  Symonds,  president  of  Tennessee  Gas  Transmission 
Company,  is  here  today,  and  I  would  like  to  offer  him  as 
a  witness  further  to  elaborate  upon  the  position  and  situa¬ 
tion  of  Tennessee  Gas  Transmission  Company. 

•  •  •  • 

13S6  MALCOLM  F.  ORTON,  Director  or  Research  and 
Valuation,  Albany  1,  N.  Y.,  appearing  on  behalf  of 
the  New  York  Public  Service  Commission. 

•  •  •  * 

1407  MR.  ORTON :  I  have  nothing  to  say.  Our  posi¬ 
tion  depends  upon  the  testimony  developed  by  the 
witnesses  to  be  presented,  and  our  position  is  to  protect 
the  customers  of  New  York  to  as  great  an  extent  as  pos¬ 
sible.  We  are  not  going  to  raise  any  question  regarding 
the  Order  of  April  7  respecting  the  Atomic  Energy  Com¬ 
mission  requiring  that  gas.  I  assume  that  in  the  alloca¬ 
tion  case  that  will  be  taken  up. 

•  #  •  • 

1499  Thereupon, 

Gardiner  Symonds 

was  called  as  a  witness,  and  after  being  first  duly  sworn, 
was  examined,  and  testified  as  follows : 

Direct  Examination 
BY  MR.  MAY : 

Q  Will  you  please  state  your  name  for  the  record?  A 
Gardiner  Symonds. 
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Q  What  position  do  you  hold  with  Tennessee  Gas 
Transmission  Company?  A  President  and  Director. 

Q  Did  Tennessee  Gas  Transmission  Company  file  with 
the  Commission  today  a  motion  requesting  the  fixing  of 
time  and  place  of  hearing  in  Docket  No.  G-962?  A  It  did. 

Q  Did  you  subscribe  to  that  motion  as  president  of 
Tennessee  Gas  Transmission  Company?  A  I  did. 

Q  Will  you  please  elaborate,  Mr.  Symonds,  upon 

1500  the  position  of  Tennessee  Gas  Transmission  Com¬ 
pany  in  962  and  Docket  1070?  A  Last  month  when 

the  hearings  in  this  consolidated  docket  were  first  opened, 
Tennessee  Gas  asked  the  Commission  to  consolidate  Docket 
G-1070  with  Docket  G-962,  and  it  is  our  belief  that  such 
action  will  greatly  expedite  the  taking  of  evidence  in 
those  two  dockets.  It  is  my  understanding  that  in  the 
order  in  this  case  the  application  was  denied,  and  it  is 
our  hope  that  the  Commission  will  reconsider  such  a 
motion  and  consolidate  those  two  dockets  for  hearing  in 
the  interests  both  of  expediting  the  decision  in  Docket 
G-1065  and  also  the  hearing  in  the  two  Dockets  G-1070 
and  G-962. 

•  •  •  • 

Docket  G-962  came  before  Docket  G-1070.  The  con¬ 
tracts  for  service  in  that  docket  were  prior  to  the  con¬ 
tract  for  service,  certainly  the  extension  of  the  contract 
for  service  covering  the  service  to  the  Atomic  Energy 
Commission.  The  order  of  last  September,  indicated  we 
had  completed  our  proof  in  Docket  G-962  except  as  to  the 
question  of  reserves.  On  reading  that  order,  the  reserve 
testimony  went  particularly  to  the  showing  by  the 

1501  interveners,  which  was  the  basis  of  the  majority 
action  of  the  Commission,  went  to  the  deficiencies 

caused  by  a  number  of  short-term  contracts  upon  which 
we  had  relied  for  a  reserve  showing.  Those  short-term 
contracts  were  not  presented  in  Docket  G-962  as  such,  but 
had  been  a  portion  of  the  proof  in  Docket  701,  and  if  we 
were  to  go  forward  wTith  Docket  G-1070  at  this  time  we 
would  also  at  considerable  length  have  to  go  back  and 
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prove  up  those  deficiencies,  if  they  were  such,  in  the  pre¬ 
ceding  Docket  701  and  to  the  extent  of  one  or  two  such 
contract  in  Docket  SOS,  so  that  the  entire  proof  on  reserves, 
which  is  the  only  remaining  proof,  as  we  understand  it 
in  Docket  G-962  would  have  to  be  undertaken  before  we 
could  proceed  with  a  full  showing  in  Docket  G-1070. 

The  balance  of  the  showing  in  Docket  G-1070  would  to 
our  opinion  be  a  simple  showring  for  us  to  make.  The 
market  has  been  established  for  G-1065.  The  exhibits  as 
to  rates,  revenues,  financing,  organization,  construction 
costs  and  engineering,  if  taken  on  top  of  G-962,  which 
evidence  is  before  the  Commission,  and  as  it  wras  originally 
planned  that  such  showing  would  be  made,  it  would  be 
simple  and  routine  showings  for  us  to  make  to  this  Com¬ 
mission  and  we  hope  to  the  satisfaction  of  the  staff  and 
all  the  interveners.  To  do  so  now  w’ould  greatly  confuse 
the  issue  and  still  leave  us  deficient  from  the  standpoint 
of  reserve. 

•  •  •  • 

1502  I  might  say  in  support  of  the  reserve  testimony 
we  have  entered  into  a  total  of  15  contracts  since 
the  hearing  in  Docket  G-962  was  concluded  last  Septem¬ 
ber,  and  feel  that  we  will  be  able  to  make  an  adequate 
showing  not  only  for  962,  but  also  for  the  proposed  service 
in  Docket  G-1070. 

Q  Is  it  the  intention  of  Tennessee  Gas  Transmission 
Company  to  renew  its  motion  to  consolidate  Docket  1070 
with  the  remainder  of  Docket  G-962?  A  It  is,  and  in  the 
absence  of  such  action  by  the  Commission  to  urge  that 
Docket  G-1070  be  heard  immediately  following  962,  if 
they  will  not  permit  us  to  hear  them  together. 

•  •  •  • 


1503  Cross  Examination 

BY  MR.  LITTLE: 

Q  Did  I  understand,  Mr.  Symonds,  you  have,  by  filing 
your  motion,  asked  for  the  Commission  to  fix  a  hearing 
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date  now  in  962,  for  your  remaining  962-B  facilities?  A 
That  is  correct,  and  we  are  prepared  if  the  Commission 
will  grant  snch  a  motion  to  move  again  that  they  consoli¬ 
date  1070,  and  our  reserve  showing,  in  our  opinion,  wonld 
be  adequate  to  cover  both  dockets.  I  might  say  just  in 
connection  with  this  matter  of  consolidation,  that  the  last 
contract  we  signed  we  felt  was  necessary  to  have  a  firm 
contract  in  hand  before  asking  the  Commission  to  go  for¬ 
ward,  and  it  was  signed  on  Saturday. 

Q  This  preceding  Saturday?  A  Yes. 

Q  So  if  the  Commission  should  grant  the  motion  which 
you  previously  filed  in  the  present  docket  and  sever  1070 
from  1065,  and  consolidated  1070  with  962,  you  would  be 
prepared  then  to  go  forward  as  soon  as  the  Commission 
would  fix  a  trial  day  on  962  and  1070?  A  That  is  cor¬ 
rect.  The  order  in  962  says  that  they  will  fix  it  on  not 
less  than  15  days’  notice,  and  we  will  need  most  of  that 
15  days  to  complete  the  necessary  Exhibits  on  reserves, 
deliverabilitv,  maps,  and  geology  to  support  those  reserve 
showings,  but  we  will  have  time  to  complete  the  un- 

1504  finished  portions  of  that  work  within  that  period  and 
we  have  asked  the  Commission  staff  to  meet  as  soon 

as  this  hearing  is  over,  or  as  soon  as  they  are  free  and 

we  are  free,  to  discuss  procedure  in  going  forward. 

•  *  •  • 

'  BY  MR.  FLANINGAM: 

Q  At  the  present  time,  Mr.  Symonds,  you  have  been 
authorized  facilities  with  a  so-called  designed  capacity  of 
771,000  Mcf  per  day.  Isn’t  that  correct?  A  That 

1505  is  correct. 

Q  As  of  this  date,  or  the  most  recent  day  on 
which  you  have  most  recent  information  available,  what 
is  the  capacity  of  the  facilities  which  you  presently  have 
constructed  which  you  would  call  the  designed  capacity? 
A  600  million  cubic  feet  per  day. 

PRESIDING  EXAMINER :  That  is  designed  capacity? 
THE  WITNESS:  Yes,  sir.  That  is  now  constructed, 
Mr.  Examiner. 
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PRESIDING  EXAMINER:  All  right.  I  just  wanted 
to  make  sure  it  was  designed  capacity  and  not  the  amount 
of  gas  you  were  able  to  get  through  it. 

THE  WITNESS:  We  can  get  about  625  million 
through  it,  or  a  little  over  3  per  cent  over  the  theoretical 
designed  capacity. 

•  •  •  • 

BY  MR.  FLANINGAM : 

Q  And  the  installation  of  facilities  designed  to  have 
capacity  of  660,000  Mcf  per  day,  which  is  the  designed 
capacity  upon  completion  of  G-989  facilities,  you  would 
anticipate  you  would  be  able  to  obtain  this  3  per 
1506  cent  overrun  or  actual  delivery  capacity  above  the 
designed  capacity?  A  I  think  so.  I  might  say 
that  we  have — piping  is  getting  much  easier,  still  getting 
easier  every  day,  and  I  think  we  will  get  the  660  million 
w’e  testified  about  in  March  by  the  latter  part  of  this 
year,  and  might  considerably  beat  it  by  the  end  of  this 
year. 

Q  As  I  understood  your  testimony  before,  you  ex¬ 
pressed  an  expectation  possibly  of  getting  the  facilities 
for  771,000  Mcf  per  day  capacity  by  the  end  of  the  year, 
but  not  later  than  sometime  in  1950  at  the  latest.  A  That 
is  correct.  And,  if  anything,  I  am  more  convinced  of 
that  standing  after  six  weeks’  work. 

Q  Then  do  I  understand  you  are  stating  now  that 
your  best  estimate  of  your  construction  program  will  mean 
that  you  will  be  able  to  complete  the  771,000  designed 
facilities  by  the  end  of  1949?  A  I  might,  but  that  is 
asking  for  a  pretty  big  bargain  to  keep  and  I  wouldn’t 
want  to  say  it  definitely,  but  it  is  a  possibility. 

Q  Have  you  a  capacity  figure  that  you  would  be  con¬ 
fident  of  having  by  the  end  of  1949  this  year?  A  We  have 
advised  our  customers  that  we  will  have  a  capacity  figure 
of  at  least  700,000  Mcf  per  day  by  the  end  of  this  year, 
and  we  hope  to  do  as  much  better  than  that  as  we  can. 
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Q  That  is  your  nominal  design — 700,000  Mcf 

1507  per  day?  A  That  is  correct. 

Q  With  the  three  per  cent  overrun  you  might 
expect  721  to  725  thousand  Mcf  per  day?  A  Yes,  that 
is  true.  A  lot  of  it  depends  on  just  exactly  where  this 
gas  is  taken,  and  if  East  Tennessee  is  authorized  in  Docket 
G-1065,  we  may  have  to  shift  a  little  of  our  northern  con¬ 
struction  south.  If  it  isn’t,  we  may  have  to  shift  a  little 
of  our  southern  construction  north  in  order  to  try  to  meet 
delivery  points  and  not  have  bottlenecks  and  not  have 
idle  plant.  Until  we  know  all  the  demands  to  be  made 
on  us,  we  cannot  accurately  schedule  what  we  will  try  to 
deliver  so  we  can  have  everything  at  the  maximum  amount 
of  plant  in  service,  delivering  the  maximum  usability. 

Q  Is  it  a  fair  statement  to  say,  on  that  basis  of  con¬ 
struction  you  have  indicated,  you  will  have  completed 
during  1949,  on  the  assumption  the  G-1065  project  were 
authorized  and  constructed  during  the  current  calendar 
year,  going  into  operation  in  September  or  later  in  1949, 
that  you  will  be  able  to  serve  the  requirements  of  the 
G-1065  project  and  your  other  customers  that  you  have  to 
date  been  authorized  to  serve?  A  No.  I  mean  I  have 
been  authorized  to  serve  771  million  feet  a  day,  and  that 
is  sold.  Now,  if  I  have  to  sell  60  on  top  of  that,  I  can’t 
do  that  this  year.  What  I  was  trying  to  say  was  if  AEC 
is  authorized,  we  may  add  for  safety  two  or  three  valve 
connections  south  of  Portland,  Tennessee,  and 

1508  leave,  say,  30  miles  of  construction  in  central  Ken¬ 
tucky  to  1950  construction.  I  am  trying  to  say 

where  we  would  plan  to  put  it,  but  if  AEC  is  not  author¬ 
ized,  then  we  would  put  the  construction  in  central  Ken¬ 
tucky  in  order  to  deliver  the  maximum  to  Columbia  under 
our  transportation  contract  in  962-A.  We  will  do  it  the 
best  we  can,  faced  with  the  authority  we  then  have. 

Q  That  is  on  the  basis  you  have  not  completed  962-A 
facilities  which  contemplate  this  771,000  Mcf  per  day?  A 
That  is  correct. 
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Q  Now,  as  I  understood  your  testimony  previously,  in 
the  previous  proceeding,  you  expect  to  complete  the  G-989 
facilities,  or  have  the  equivalent  of  660,000  Mcf  per  day 
capacity  by  August  or  September?  A  We  will  pass  989 
by  September,  but  you  asked  a  previous  question  based 
on  962.  So  we  will  not  try  to  plan  up  to  660,  but  up  to 
something  between  771  and  660  to  the  best  of  our  ability. 

Q  On  the  basis  of  the  completion  of  the  989  facilities, 
you  expect  to  have  capacity  to  serve  the  load  which  you 
anticipate  in  the  G-889  project  as  well  as  the  G-585  project 
of  Alabama-Tennessee  by  September  of  this  year?  A 
That  is  correct. 

Q  And,  as  I  understand,  if  the  G-889  project,  which  is 
the  LobelviUe-Chattanooga-Knoxville  project  of 
1509  East  Tennessee,  from  the  evidence  presented  in 
this  proceeding,  is  not  expected  to  be  constructed  or, 
at  least,  construction  not  commenced  until  in  the  spring  of 
1950,  that  project  is  not  constructed  and  taking  gas  by 
September,  1949,  you  would  have  what  you  characterized 
previously  as  60,000  Mcf  per  day  of  idle  capacity?  A 
That  is  true,  but  that  is  why  I  say  that  under  the  author¬ 
ity  granted  us  in  962-A,  if  1065  is  not  granted,  then  we  are 
going  to  try  to  plan  that  portion  of  our  construction  north 
of  those  delivery  points  so  we  get  some  good,  so  the  public 
will  get  some  good  out  of  this  year’s  construction  rather 
than  have  it  stopped  up  at  a  bottleneck  at  central  Ken¬ 
tucky. 

Q  You  would  attempt  to  activate  the  transportation 
agreement  with  Columbia  on  the  basis  of  G-989  facilities? 
A  I  didn’t  say  that.  I  said  we  would  build  a  portion 
of  the  facilities  that  were  then  authorized.  We  cannot 
activate  that  contract  until  we  are  in  position  to  make 
maximum  deliveries  and  we  have  excess  gas  to  sell,  and  it 
is  our  presumption  that  we  have  to  ask  this  Commission 
where  we  would  sell  that  60  million,  whether  Columbia 
would  get  it,  or  whether  it  would  be  distributed  ratably  to 
all  our  customers.  We  would  not  activate  the  trans¬ 
portation  contract  until  we  were  able  to  perform  under  it. 
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Q  Until  you  completed  the  962- A  facilities?  A  That 
is  correct,  which  come  on  top  of  the  G-989  facili- 

1510  ties. 

•  •  *  • 

PRESIDING  EXAMINER:  There  are  two  questions  I 
want  to  ask.  You  referred,  I  believe,  to  G-989.  You 
were  talking  about  the  G-889  facilities,  were  you  not? 

THE  WITNESS:  No,  sir.  G-989  was  our  docket  ask¬ 
ing  the  right  to  build  60  million  feet  of  capacity,  which 
has  been  tied  in  a  companion  measure  889,  which  was  also 
for  60  million  to  a  similar  general  area. 

PRESIDING  EXAMINER:  I  see.  The  two  numbers 
are  confusing  because  of  the  similarity. 

THE  WITNESS :  The  Tennessee  Gas  Transmission 
docket  is  G-989. 

MR.  MAY :  And  East  Tennessee  is  889. 

THE  WITNESS :  Yes. 

PRESIDING  EXAMINER :  •  •  • 

Now,  you  would  have  this  60  million  which  would  be  left 
over  to  be  distributed  to  somebody  as  the  Commission 
would  tell  you.  Is  that  the  idea? 

TELE  WITNESS :  I  think  it  practically  ought  to 

1511  go  to  Columbia  largely  because  it  was  a  portion  of 
the  facilities  authorized  to  permit  performance 

under  this  transportation  deal. 

PRESIDING  EXAMINER:  But  you  spoke  of  not 
activating  the  contract. 

THE  WITNESS :  The  contract  calls  for  delivery  of  111 
million  feet  per  day  once  we  activate  the  contract.  We 
would  undoubtedly  wait,  as  Columbia  understands,  until 
sometime  in  ’50  to  activate  the  contract  and  sell  them 
excess  gas  under  our  existing  schedules  in  the  interim. 

PRESIDING  EXAMINER:  And  whoever  got  the  60 
million  would  be  on  sort  of  a  general  equitable  distribu¬ 
tion  in  the  meantme.  You  consider  the  equities  are  with 
Columbia;  is  that  it? 

THE  WITNESS:  I  do,  sir. 
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•  •  •  • 

BY  MR.  FLANINGAM : 

Q  Mr.  Symonds,  tinder  the  provisions  of  your  various 
sales  contracts,  particularly  the  requirements-contract 
customers  as  distinguished  from  the  demand  contracts, 
there  is  a  provision  in  those  contracts  which  provide 
for  these  customers  to  advise  your  company  periodi- 

1512  cally  of  their  requirements  in  advance  ?  A  That  is 
correct.  When  those  contracts  are  made,  in  every 

instance  they  made  a  five-year  estimate  of  their  antici¬ 
pated  demands  from  the  date  of  service. 

Q  Now,  with  respect  to  these  requirements  customers, 
you  have  obtained  information  from  all  of  these  customers 
in  connection  with  your  regular  operations  as  to  what  their 
requirements  will  be  during  the  forthcoming  winter  sea¬ 
son,  have  you  not,  Mr.  Symonds?  At  least,  you  have  esti¬ 
mates  which  have  been  given  to  you?  A  We  have  been 
given  estimates  by  them. 

•  •  •  • 

1513  MR.  LITTLE:  May  I  ask  a  question  for  clari¬ 
fication,  Your  Honor? 

PRESIDING  EXAMINER :  You  may. 

1514  MR.  LITTLE:  Does  the  line  of  questioning  re¬ 
late  to  customers  who  have  requirements  contracts, 

or  all  customers  of  the  system?  Perhaps  I  did  not  listen 
closely  enough. 

MR.  MAY:  I  understood  it  related  only  to  require¬ 
ments  customers. 

MR.  FLANINGAM:  My  question,  as  I  thought  I  was 
propounding  it,  related  only  to  requirements  customers. 

THE  WITNESS:  I  can  go  down  the  line  with  them. 
Take  Woodville.  Less  than  a  million  a  day. 

Then  you  come  to  the  contract  with  United  Gas  Pipe 
Line  Company  for  the  county  seat  towns  in  Mississippi. 
I  don’t  think  they  will  be  on  for  more  than  two  or  three 
million  a  dav  this  winter. 

BY  MR.  FLANINGAM : 

Q  United  Gas  Pipe  Line?  A  Yes. 


327 


Batesville  is  not  over  a  million.  Holly  Springs,  a  mil¬ 
lion  a  day,  and  Holly  Springs  may  not  be  on  next  year. 

Then  you  have  Springfield  and  Dixon,  Tennessee.  I 
don’t  believe  their  system  will  be  on  this  year. 

Nashville,  I  think,  has  a  peak  of  25  million;  at  least, 
that  was  it  last  year. 

MR.  WHITAKER :  Tennessee  Natural. 

THE  WITNESS :  Tennessee  Natural.  Last  year  they 
failed  to  meet  their  peak  by  two  million,  and  I 

1515  guess  21  or  22  would  be  their  peak  day,  and  that 
is  a  bad  load  factor  in  that  situation.  So  that  the 

average  requirements  there  would  not  be  anywhere  near 
that  high. 

BY  MR.  FLANINGAM : 

Q  About  how  much?  A  I  think  it  runs  about  35  or 
40  per  cent  at  the  present  time.  I  am  going  from  memory. 
But  it  isn’t  any  major  problem  in  relation  to  the  aggre¬ 
gate. 

Taylor-Green  Gas  Company  is  of  no  size;  a  couple 
million  a  day  will  take  care  of  them.  The  Western  Ken¬ 
tucky  Natural  Gas  Company  and  Kentucky  Utilities  and 
Danville  are  minor  if  they  get  on  the  line  at  all.  Dan¬ 
ville  is  on  for  about  a  million.  There  is  no  problem 
except  Alabama-Tennessee  and  East  Tennessee  to  be  con¬ 
cerned  about. 

Q  Do  I  understand  that  the  requirements  customers 
that  are  now  on,  their  takes  are  at  a  low  load  factor? 
A  All  of  them. 

Q  And  those  customers  are  in  the  States  of  Kentucky, 
Tennessee  and  Mississippi,  as  I  recall?  A  And  Texas. 
We  have  none  in  Louisiana. 

Q  With  regard  to  United  Fuel  Gas  Company,  getting 
up  to  your  contract  demand  customers,  what  do  you  con¬ 
sider  your  requirements  from  that  company  will  be  under 
your  present  authorizations?  A  We  consider  our 

1516  obligation  under  that  is  350  million,  300  million  of 
which  was  certificated  in  808  and  50  million  addi¬ 
tional  was  firmed  up,  and  that  contract  filed  with  the 
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Commission  subsequently,  making  350  million,  and  111  for 
the  transportation  deal  with  the  Manufacturers  Heat  & 
Light,  which  is  part  of  the  same  system  group,  which 
contract — 

Q  (Interposing)  You  testified  concerning  that  111 
million  transportation  agreement.  A  I  would  say  the 
total  of  Columbia  is  461  million. 

Q  After  the  activation  of  the  transportation  agreement? 
A  That  is  correct. 

Q  Hope  Natural  Gas  Company?  A  We  have  200  mil¬ 
lion  feet  now,  of  which  165  was  authorized  in  808,  and  35 
more  additional  vras  firmed  up  in  a  contract  which  was 
filed  with  this  Commission — rate  schedule — over  a  year 
ago,  or  after  G-989  was  authorized.  We  have  a  contract 
with  Hope  for  25  million  feet  a  day  more,  and  with  other 
units  of  the  Consolidated  System  for  75  additional,  or  a 
total  of  300, 15  of  which  is  not  provided  for  in  962-B  facili¬ 
ties,  or  285  is  what  we  sought  authority  for  at  the  time, 
and  300  will  be  the  ultimate  sale  to  that  company. 

MB.  BALDRIDGE:  May  I  ask  a  question  for  clarifi¬ 
cation  so  w’e  will  be  on  the  same  basis  ? 

You  did  not  mention  the  sales  to  Columbia  that  might 
be  involved  in  962-B  facilities. 

THE  WITNESS :  Excuse  me.  You  are  correct, 
1517  Mr.  Baldridge.  There  is  an  additional  39  million 
feet  a  day  sold  to  United  Fuel  Gas  Company,  mak¬ 
ing  an  aggregate  sale  to  that  company  and  transportation 
for  those  units  of  500  million  feet  a  day. 

BY  MR.  FLANINGAM : 

Q  Of  course,  the  39,000  Mcf  is  a  matter  which  I  under¬ 
stand  is  to  come  up  in  962-B.  A  That  is  correct,  but 
so  is  the  additional  25  to  Hope  Natural. 

Q  You  anticipated  my  question. 

Just  to  see  that  the  record  is  clear,  in  other  words,  under 
that  arrangement  your  obligation  is  200,000  Mcf  per  day, 
and  anything  above  that  is  something  for  further  certifi¬ 
cate  proceedings?  A  Under  962-B. 
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Q  With  the  exception  of  the  15,000  Mcf  per  day  which 
is  something  beyond  that,  as  I  understand  it?  A  I  hope 
we  can  get  that  out  of  the  962-B,  too. 

Q  I  was  referring  to  the  state  of  the  record,  962  as 
it  now  stands. 

With  respect  to  Louisville  Gas  &  Electric  Company? 
A  20,000  Mcf  per  day. 

PRESIDING  EXAMINER :  How  much? 

THE  WITNESS:  20,000. 

BY  MR.  FLANINGAM : 

1518  Q  And  Texas  Gas  Transmission  Corporation? 
A  We  had  a  primary  contract  there  for  15,000 

Mcf  per  day,  and  then  there  are  two  additional  contracts 
calling  for  other  points  of  delivery.  I  don't  believe  they 
ever  exceeded  3,000  Mcf  in  the  aggregate  to  those  two 
contracts. 

MR.  MAY:  One  is  200  Mcf  per  day,  the  Scottsville 
delivery  point. 

THE  WITNESS:  Yes,  sir. 

MR.  MAY:  And  the  contracts  with  Texas  Gas  Trans¬ 
mission  are  15,000  primary  contracts,  200  additional,  or 
total  of  15,200  Mcf. 

THE  WITNESS:  The  other  two  million  feet  was  in¬ 
terim  delivery  last  winter. 

•  •  •  • 

BY  MR.  FLANINGAM : 

Q  That  was  on  an  interruptible  basis,  was  it  not?  A 
That  is  correct,  but  we  didn't  have  to  interrupt. 

PRESIDING  EXAMINER :  Two  million  cubic  feet  per 
day? 

THE  WITNESS:  2,000  Mcf. 

BY  MR.  FLANINGAM : 

Q  Now,  Mr.  Symonds,  will  you  state  for  the  most  re¬ 
cent  month  that  you  have  available  the  deliveries  you 
made  to  your  contract  demand  customers?  In  other 
words,  United  Fuel,  Hope,  Louisville  and  Texas 

1519  Gas.  A  I  don’t  think  the  final  charts  have  been 
integrated  for  March.  The  aggregate  for  the  sys- 
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tem  was  616-617  million  for  the  month  of  March,  and 
Louisville  did  not  take  their  full  20.  Texas  Gas  did  take 
their  15,  and  perhaps  a  little  more.  My  best  recollection 
is  that  Columbia  took  357  during  March,  and  the  Hope 
Company  about  210  or  215. 

Q  Columbia?  A  357.  And  hope  between  210  and  215. 

Q  You  say  Louisville  did  not  take  the  full  20,000?  A 
If  I  remember  correctly,  they  averaged  around  18. 

Q  These  figures  you  have  given  are  for  March,  1949, 
are  they  not?  A  That  is  correct.  They  are  subject  to 
some  small  variation  after  the  charts  are  integrated.  My 
recollection  is  they  are  as  I  stated  them.  My  recollection 
is  based  on  daily  dispatcher’s  sheets. 

Q  You  have  information  for  the  month  of  February, 
194,  do  you  not,  your  final  report  on  that?  A  I  don’t 
have  it  with  me.  The  figures  were  a  little  bit  different, 
but  not  materially  so.  The  reason  that  the  sales  went  off 
from  625  to  around  616  was  the  City  of  Nashville  was 
down  five  or  six  million,  and  the  county  seat  towns  were 
down  4  million  in  the  aggregate. 

PRESIDING  EXAMINER:  Because  of  mild  weather, 
or  what  ? 

THE  WITNESS:  We  believe  so.  Just  a  ques- 
1520  tion  of  temperature,  degree  davs. 

BY  MR.  FLANINGAM : 

Q  During  February  what  were  your  deliveries  to 
United  Fuel  and  Hope?  A  Just  about  the  same. 

Q  Also,  Louisville  and  Texas  Gas.  A  I  think  in  Feb¬ 
ruary  Louisville  took  the  20.  Texas  Gas — they  took 
about  18. 

Q  On  direct  I  understood  you  to  say  that  since  the 
proceedings  in  G-962,  you  have  entered  into  15  additional 
gas  purchase  contracts.  Is  that  your  statement  ?  A  That 
is  correct. 

Q  Is  that  in  addition  to  the  new  contracts  which  were 
presented  in  G-962  proceeding?  A  That  is  correct. 

Q  As  I  recall  certain  agreements  that  were  presented 
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in  G-962  had  time  provisions  in  them,  did  they  not,  Mr. 
Symonds?  A  They  did. 

Q  Did  you  lose  any  of  those  contracts?  A  We  did. 
Q  What  contracts  did  yon  lose?  A  Cities  Service 
contracts  at  Columbia  and  Ramsey. 

Q  Those  are  the  only  ones?  A  That  is  right. 

•  •  •  • 

1521  PRESIDING  EXAMINER:  So  those  were  the 
only  two  you  lost?  Do  you  recall  offhand  the 

amount  of  gas  involved  in  those  two  contracts? 

THE  WITNESS:  I  would  say  30,000  Mcf  per  day  of 
deliverability. 

•  •  •  • 

1522  Q  Do  the  additional  gas  purchase  contracts  pro¬ 
vide  for  the  purchase  of  gas  in  new  fields  other 

than  from  fields  you  are  now  purchasing  gas?  A  Most 
of  them.  Some  of  them  are  extensions  and  dedications  of 
additional  reserves  in  the  same  field,  but  most  of  them 
are  new  fields. 

Q  How  many  fields  are  involved  in  the  new  gas  pur¬ 
chase  contracts  into  which  you  have  entered?  A  Some 
of  the  contracts  are  so-called  omnibus  contracts  covering 
areas  rather  than  fields.  In  direct  answer  to  your  ques¬ 
tion  I  would  say  approximately  30  fields. 

PRESIDING  EXAMINER:  By  “omnibus  contracts” 
you  mean  contracts  for  all  the  gas  produced  by  certain 
company  in  several  fields  ? 

THE  WITNESS:  In  one  case  it  refers  to  all  the  gas 
produced  by  one  company  in  a  certain  county  which  has 
five  fields  and  they  have  production  in  five  fields  in  that 
county.  In  another  one  it  calls  for  the  production  of  gas 
from  three  fields  in  the  same  general  area,  but  in  dif¬ 
ferent  counties. 

PRESIDING  EXAMINER:  So  they  cover  different 
groups  and  not  necessarily  all  the  production  that  the 
company  has,  but  all  that  they  have  in  certain  specified 
fields. 


332 


THE  WITNESS:  That  is  correct.  Such  acreage,  re¬ 
gardless  of  the  field,  being  dedicated  to  the  per- 

1523  formance  of  this  contract. 

PRESIDING  EXAMINER:  In  the  case  where 
you  have  all  the  production  in  the  county,  that  would  auto¬ 
matically  cover  any  new  fields  that  might  be  developed  in 
that  county  in  which  that  gas  producer  had  wells  or  in¬ 
terests  ? 

THE  WITNESS:  That  is  correct.  In  one  case  where 
we  have  a  county-wide  contract,  it  covers  anything  he  may 
find  in  that  county  in  the  future. 

PRESIDING  EXAMINER :  He  is  doing  some  general 
exploration  work  in  areas  not  within  his  proven  fields  in 
that  county? 

THE  WITNESS :  Quite  extensive. 

BY  MR.  FLANINGAM : 

Q  These  15  contracts  have  been  agreed  upon  by  all 
the  parties  and  your  company?  A  Yes,  sir. 

MR.  McGRATH:  I  want  to  object  to  this  line  of  testi¬ 
mony  as  being  immaterial.  If  we  are  trying  G-962-B  in 
advance  of  a  date  to  be  set  by  the  Commission,  I  think 
we  ought  to  know  that.  If  we  are  trying  to  show  a  hypo¬ 
thetical  situation  that  will  justify  G-1065  by  this  line  of 
questioning,  I  am  opposed  to  it.  I  don’t  think  it  is  ma¬ 
terial. 

PRESIDING  EXAMINER:  I  will  have  to  overrule 
your  objection,  Mr.  McGrath. 

MR.  McGRATH:  May  I  ask  on  wdiat  grounds,  Mr. 
Examiner? 

PRESIDING  EXAMINER:  On  the  ground  that 

1524  this  may  be  pertinent  to  this  proceeding  and  ap¬ 
pears  to  be. 

BY  MR.  FLANINGAM : 

Q  What  are  the  terms  of  these  contracts,  Mr.  Sy- 
monds?  A  All  for  a  minimum  of  20  years. 

Q  As  I  understand  it,  you  filed  a  motion  today  request¬ 
ing  a  hearing  to  be  set  on  notice  of  a  minimum  of  15 
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days?  A  We  asked  for  it  as  soon  as  the  Commission 
will  set  it,  and  we  understand  it  cannot  be  before  15  days, 
and  we  are  prepared  to  go  forward  at  the  expiration  of 
15  days. 

Q  Do  these  contracts  specify  a  certain  volume  of  gas 
to  be  made  available  either  on  a  minimum  or  maximum- 
day  basis?  A  Yes.  I  believe  in  every  instance  there 
are  on  a  so-called  formula  basis  which  calls  for  the  mini¬ 
mum  take-or-pay-for  provision  of  1,000  Mcf  per  day  for 
each  10  billion  of  reserves  which  would  give  us  a  27-year 
life,  which  gives  us  a  margin  of  safety  over  and  above 
the  termination  of  the  contract,  6  or  7  years  of  life  to 
make  up  for  any  possible  deficiencies  in  these  reserves. 
I  believe  every  one  of  these  contracts  is  on  such  a  basis, 
the  maximum  we  are  allowed  to  take. 

MR.  McGRATH:  I  want  to  get  an  objection  on  the 
record  that  this  is  not  the  best  evidence  of  what  the 
contracts  contain.  It  is  hearsay. 

PRESIDING  EXAMINER:  I  think  for  the  purpose — 

MR.  MAY :  (Interposing)  He  is  president  of  the  com¬ 
pany. 

1525  MR.  McGRATH:  I  want  to  protest  against  try¬ 
ing  to  get  in  this  record  something  that  the  appli¬ 
cant,  the  Tennessee  Company,  is  asked  to  prove  in  a  sub¬ 
sequent  proceeding  on  15  days’  notice.  I  don’t  think  it 
is  fair  to  the  interest  that  I  represent  to  be  trying  the 
962  facilities  in  this  case. 

PRESIDING  EXAMINER:  I  think  I  will  have  to 
overrule  your  objection. 

THE  WITNESS :  In  every  case  we  are  permitted  under 
these  contracts  to  take  substantially  more  than  the  mini¬ 
mum  take-or-pay-for  provision,  and  I  believe  with  one  or 
two  exceptions  we  can  take  up  to  the  maximum  economic 
rate  of  recovery  of  all  the  wells  on  the  properties  that 
are  dedicated  to  this  contract. 

BY  MR.  FLANINGAM : 

Q  Your  company  is  prepared  to  go  forward  with  a 
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hearing  on  15  days’  notice  to  make  a  showing  with  regard 
to  the  additional  gas  supply?  Is  it  correct  to  infer  that 
you  have  made  a  study  of  the  reserves  which  your  com¬ 
pany  estimates  are  available  under  these  contracts?  A 
Yes,  but  we  did  not  pay  much  attention  to  the  reserves 
in  this  case  because  the  finding  in  962  was  that  we  had 
the  reserves.  We  paid  particular  attention  to  deliverabil- 
ity,  and  the  reserves  under  these  contracts  are  just  so 
much  of  a  plus.  We  are  prepared  to  go  forward  both  with 
reserves  and  deliverability  studies.  We  had  to 
1526  make  such  a  study  before  we  could  make  the  gas 
contracts  in  question. 

Q  Will  you  state  what  your  company  expects  to  be 
able  to  prove  in  the  way  of  daily  deliverability — 

MR.  McGRATH:  (Interposing)  I  object,  Mr.  Exam¬ 
iner. 

PRESIDING  EXAMINER:  Overruled. 

BY  MR.  FLANINGAM : 

Q  (Continuing)  — in  the  way  of  daily  deliverability 
under  these  15  new  gas  purchase  contracts  if  and  when 
further  hearings  are  set  in  G-962?  A  I  don’t  have  an 
exact  answer  to  your  question.  But  we  expect  to  be  able 
to  prove  under  all  of  our  gas  purchase  contracts  that  we 
will  be  able  to  exceed  all  of  our  sales  contracts  for  the 
entire  duration  and  have  a  substantial  surplus  in  addi¬ 
tion,  including  G-962  commitments  and  G-1070  commit¬ 
ments. 

Q  Mr.  Symonds,  will  you  state  how  soon  copies  of  all 
of  these  additional  gas  purchase  contracts  could  be  sup¬ 
plied  to  the  Federal  Power  Commission  if  you  were  re¬ 
quested  to  present  them  at  the  earliest  possible  time?  A 
I  can  give  you  ten  or  twelve  of  them  as  soon  as  the  mail 
could  deliver  them  here  from  Houston.  The  last  three 
as  soon  as  they  could  be  duplicated,  in  a  day  or  so. 

Q  In  other  words —  A  (Interposing)  I  expect  to 
have  more  than  15.  I  have  six  more  contracts  out  for 
signature,  which  I  am  going  to  add.  I  am  going  to  add 
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contracts  and  reserve  my  right  to  add  contracts 

1527  up  to  the  last  day  of  hearing,  although  we  have  ade¬ 
quate  today  to  go  forward  with  this  case.  We  are 

prepared  to  make  all  that  available  to  staff  at  the  earliest 
possible  moment. 

MR.  McGRATH:  How  about  the  other  intervenors? 
THE  WITNESS :  Happy  to  have  you. 

•  •  •  • 

Q  You  made  a  statement  a  moment  ago  that  in  your 
opinion  this  additional  supply  would  be  sufficient  to 
meet  the  requirements  of  all  of  your  customers  in 
962  and  1070.  Do  I  understand  that  is  for  the  first 
year’s  requirements  of  requirements — contract  customers, 
or  something  beyond  that  period?  A  We  think 
that  we  will  be  able  to  meet  all  of  our  contract  demands 
and  the  maximum  estimates  made  by  any  of  our  require¬ 
ments  customers  which  they  have  given  us,  and 

1528  which  cover  their  first  five  years  of  operation  in 
every  case.  I  might  say  that  on  an  annual  basis, 

Mr.  Flaningam,  the  requirements  customers  do  not  re¬ 
quire  that  maximum  peak  day  on  every  day  in  the  year 
and,  therefore,  we  will  show  an  annual  average  based  on 
our  experience  with  that  type  of  customer  in  making 
that  showing,  but  we  feel  that  we  will  have  support  to 
show  our  ability  to  meet  not  only  those  daily  require¬ 
ments  but  the  peak-day  requirements. 

Q  Earlier  in  your  testimony,  Mr.  Symonds,  you  made 
reference  to  the  activation  of  the  transportation  agree¬ 
ment  between  your  company  and  Columbia  Subsidiaries 
and  the  Manufacturers  Company,  and  if  I  understand  you 
correctly  that  agreement  could  not  be  activated,  in  your 
opinion,  until  you  had  completed  the  G-962-A  facilities. 
Is  that  a  correct  statement  of  your  testimony?  A  Yes. 
There  are  provisions  for  partial  activation  of  it  in  that 
transportation  contract,  but  if  you  go  back  to  the  Chicago- 
Manufacturers  contract,  I  am  quite  sure  they  would  ex¬ 
pect  us  to  take  the  maximum  under  that  contract,  and  if 
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we  couldn’t  there  is  a  possibility  of  being  in  default,  and 
we  have  to  look  at  the  Chicago-Manufacturers  and  our 
transportation  contract.  That  is  why  I  think  the  weight 
of  the  evidence  should  favor  Columbia  on  excess  sales 
until  that  contract  is  activated.  I  haven’t  the  exact  word¬ 
ing  in  front  of  me  and  I  would  want  to  study  it  before 
I  would  change  my  opinion  on  it. 

1529  PRESIDING  EXAMINER:  •  •  •  As  I  under¬ 
stand  it,  some  of  those  are  entirely  new  fields  from 

which  you  are  not  now  receiving  any  production.  Is  that 
right? 

THE  WITNESS :  That  is  correct. 

PRESIDING  EXAMINER:  Are  they  available  in  the 
sense  of  being  connected  directly  or  indirectly  to  your 
system  by  pipeline  now? 

THE  WITNESS:  No.  We  will  require  some  short 
lateral  lines  of  no  financial  or  construction  importance, 
but  we  will  have  to  file  at  the  opening  of  the  hearing  in 
962-B  a  motion  to  amend  and  supply  the  data  covering 
those  short  laterals.  They  are  of  no  consequence  other 
than  just  complying  with  the  law  in  the  construction  of 
them. 

PRESIDING  EXAMINER:  That  would  affect  G-962 
or  1070  in  either  event? 

THE  WITNESS:  They  would,  sir.  They  are  all  in 
the  proximity  of  our  present  pipeline. 

PRESIDING  EXAMINER:  Within  reasonablv  short 

o' 

distance  of  your  present  pipeline  setup  ? 

THE  WITNESS:  Yes,  sir. 

PRESIDING  EXAMINER :  Mr.  Flaningam  ? 

BY  MR.  FLANINGAM : 

1530  Q  Just  so  I  understand  you  correctly,  Mr.  Sy- 
monds,  as  I  understand  your  testimony,  you  are 

stating  that  it  is  the  position  of  your  company  that  from 
the  time  you  construct  your  G-989  facilities,  which  gives 
you  a  nominal  design  of  660,000  Mcf,  until  you  complete 
the  G-962-A  facilities,  for  a  design  capacity  of  771,000 
Mcf,  the  gas  in  between  there  is  more  or  less  free  gas 
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nntil  you  can  activate  the  transportation  agreement  upon 
the  completion  of  the  G-962-A  facilities?  A  Let's  put  it 
this  way:  That  contract  calls  for  a  minimnm  of  50,000 
Mcf  and  maximum  of  100,000  Mcf,  which,  as  soon  as  the 
Manufacturers  Light  &  Heat  Company  activates  that  con¬ 
tract,  it  has  got  to  take  not  less  than  50,000  Mcf  or  maxi¬ 
mum  of  100,000  Mcf  in  one  day.  Suppose  we  got  to 
710,000  Mcf  capacity  and  we  activated  that  contract,  and 
for  some  reason  on  some  day  the  contract  requirements 
customers  took  an  extra  10  million  feet  and  the  Manufac¬ 
turers,  therefore,  fell  below  the  minfmnm.  I  think  it 
would  be  very  foolish  to  activate  that  contract  until  there 
was  a  margin  of  safety  for  the  Manufacturers  Company 
once  they  start  to  pay  for  that  gas.  As  it  is  now,  it  is 
being  held  for  them;  a  primary  reserve  which  they  can 
take,  but  which  they  should  be  in  a  position  at  all  times 
during  the  remainder  of  this  contract  to  take,  and  T  think 
until  we  have  a  margin  of  safety,  that  margin  of  safety 
would  be  the  completion  of  the  facilities,  to  my 
mind — 

1531  Q  (Interposing)  That  is  the  962-A?  A  (Con¬ 
tinuing)  — we  should  not  activate  that  contract, 
and  I  would  be  very  surprised  if  the  Columbia  Company 
would  urge  us  to  do  so.  I  think  they  would  prefer  to  rely 
on — I  am  not  speaking  for  them — our  ability  to  deliver 
them  excess  quantity  of  gas  under  interim  order  until  we 
had  completed  the  facilities  and  activated  the  contract 
with  a  good  margin  of  safety.  That  is  my  opinion.  I 
have  not  discussed  that  phase  with  them,  but  I  feel  it 
would  be  good  management,  and  I  feel  that  they  would 
sponsor  that. 

•  •  •  * 

BY  MR.  DENSON : 

Q  Mr.  Symonds,  you  may  have  answered  this  ques¬ 
tion,  but  I  would  like  to  have  it  in  a  form  I  can  under¬ 
stand. 

Assuming  that  the  facilities  in  G-1065  are  authorized; 
assume  further  that  they  be  completed  by  next  November 
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— would  your  company  be  in  a  position  to  furnish  60,000 
Mcf  per  day  to  the  Atomic  Energy  Commission  at  that 
timet  A  We  would  if  the  demands  of  the  Lobelville- 
Chattanooga-Knoxville  line  were  not  then  upon  us.  But 
we  could  not  make  a  firm  contract  for  that  without  vio¬ 
lating  our  other  contracts.  But  we  could  make  the  physi¬ 
cal  delivery  if  the  Chattanooga  line  had  not  been  com¬ 
pleted. 

1532  Q  But  the  capacity  of  your  line  that  would  be 
in  existence,  your  facilities  that  would  be  completed 

at  that  time,  in  November,  would  not  be  such  as  to  enable 
you  to  deliver  60,000  Mcf  per  day  without  taking  it  away 
from  the  Lobelville-Chattanooga  line?  A  That  is  cor¬ 
rect  Our  entire  capacity  at  the  present  time  is  con¬ 
tracted  and  if  we  did  anything  to  violate  those  preceding 
contracts  until  there  had  been  additional  facilities  author¬ 
ized  to  permit  additional  construction,  we  would  be  guilty 
of  breaching  our  present  contracts  and  we  could  not  do 
that.  We  would  make  the  physical  deliveries  because  I 
believe  that  the  Chattanooga  line  will  not  be  built,  and 
if  other  facilities  had  been  authorized,  we  will  be  willing 
to  start  such  service  because  we  feel  we  can  always  keep 
ahead  in  our  construction  of  the  demands  of  the  Tennessee 
market,  speaking  broadly. 

Q  There  has  been  some  talk  about  3  per  cent  overage 
that  you  can  carry  in  your  line  as  extra  capacity,  I  gather. 
Well,  now,  where  is  that  going  at  the  present  time?  A  At 
the  Present  time  it  is  going  only  to  the  customers  who 
are  able  to  receive  it;  namely,  United  Fuel  Gas  Company 
and  Hope  Company.  We  have  relied  upon  that,  if  I  may 
go  back  to  my  arithmetic,  and  it  is  approximately  40,000 
Mcf  per  day  in  our  initial  capacity  authorized  in  G-989, 
as  we  see  it,  to  serve  Chattanooga.  There  is  about 

1533  20  million,  or  20,000  Mcf  per  day  to  serve  Alabama- 
Tennessee,  which  we  understand  they  will  also  be 

on  the  line  this  fall.  If  we  took  the  40,000  Mcf  per  day 
for  Chattanooga,  which  they  will  not  use,  plus  a  3  per 
cent  overrun,  we  would  have  60,000  Mcf  to  serve  you 
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without  impairing  any  of  our  other  obligations,  but  unless 
we  had  other  facilities  authorized  so  that  we  could  build 
speedily,  and  at  least  as  fast  as  the  Chattanooga  line 
would  be  built,  we  could  not  agree  to  such  service,  but  if 
the  facilities  were  authorized  so  that  we  could  proceed 
with  our  construction  simultaneously  with  the  Chattanooga 
line,  then  we  could  agree  to  that  service  and  make  it  with¬ 
out  subsequent  interruption. 

•  •  •  * 

BY  ME.  McGRATH : 

Q  This  60,000  Mcf  of  idle  capacity  that  you  have,  I 
think  you  said  that  in  September  or  October  you  would 
have  that  much  idle  capacity,  I  believe  you  said  that 
could  be  delivered  now,  or  be  delivered  at  that  time  as  far 
north  as  Means  on  the  Columbia  system.  A  No. 
1534  Q  Your  previous  testimony.  A  Yes,  but  if  the 
facilities  in  1065  are  not  authorized,  Mr.  McGrath, 
we  might  shift  a  couple  of  our  sections  down  south  to 
build  from  107,  which  is  Means,  valve  107  or  108,  or 
maybe  110,  which  would  enable  us  to  throw  some  of  that 
gas  into  West  Virginia.  I  believe  we  would  have  to  do 
that  to  get  it  to  points  where  our  two  major  contract 
demand  customers  could  take  that  gas.  That  is  a  decision 
we  would  not  make  until  August. 

Q  Do  you  know  whether  or  not  they  are  equipped  to 
take  that  much  gas  into  their  system  at  that  time?  A 
I  am  sure  they  are  in  West  Virginia.  I  think  at  Means 
it  might  be  a  little  tough  with  them,  but  in  West  Virginia 
I  am  confident  they  could  take  it,  both  companies. 

Q  And  have  you  had  any  discussions  with  them  which 
would  indicate  that  they  want  to  take  it  if  they  can  get  it? 
A  Yes,  both  want  to  take  it  if  they  can  get  it. 

Q  As  to  the  estimates  for  these  different  requirements 
contract  customers,  would  they  be  any  different  at  this 
time  than  they  were  as  submitted  in  G-962,  when  it  was 
heard  last  summer  and  fall?  You  have  given  something 
from  memory.  Does  your  memory  relate  to  those  figures? 
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A  My  memory  relates  to  those  figures  and  discussions 
we  had  with  all  of  those  companies  since,  which,  if  I  re¬ 
member  correctly,  would  tend  to  increase  them  slightly. 
But,  on  the  whole,  those  figures  stand  pretty  much 

1535  as  they  were  originally  presented  last  fall  except 
that  we  have  anticipated  they  will  increase  over  the 

five-year  estimates  in  accordance  with  the  estimates  they 
have  given  us,  and  we  have  tried  to  be  as  rational  and  as 
sensible  as  we  can  in  appraising  the  volume  of  load  that 
those  companies  will  have.  We  have  had  two  years’  ex¬ 
perience  with  Nashville,  and  therefore  we  have  a  reason¬ 
able  knowledge  based  on  experience  of  what  the  load  for 
Tennessee  Natural  Gas  wfill  be.  We  have  discussed  the 
matter  with  the  president  of  the  Nashville  Gas  &  Electric 
Company,  and  know  how  we  think  that  load  will  go  for¬ 
ward. 

Q  That  takes  into  account  the  mild  weather  of  last 
winter,  I  suppose.  A  We  expect  we  will  have  cold  years, 
but  the  main  thing  we  have  considered  is  the  number  of 
additions  they  have  made  to  house  heating  customers’ 
load,  and  we  believe  we  are  informed  and  will  be  able  to 
answer  those  questions  at  the  hearing. 

Q  Whatever  disposition  might  be  made  of  the  60  mil¬ 
lion  cubic  feet  of  idle  capacity  that  you  will  have  in  the 
fall,  unless  G-1070  were  certificated,  that  would  have  to 
be  on  a  temporary  basis?  A  This  fall,  under  1065,  we 
will  deliver  that  temporarily  to  the  Atomic  Energy  Com¬ 
mission,  and  after  that  we  presume  there  will  be  an  allo¬ 
cation  hearing  of  some  kind. 

Q  The  question  depends  on  whether  it  is  tern- 

1536  porary  or  permanent  on  certification  of  962  in  the 
first  instance,  and  1070  in  the  following?  A  That 

is  correct. 

Q  Have  you  completed  a  deliverabilitv  study  of  all 
the  fields  you  have  under  contract?  A  No.  We  have 
completed  about,  I  would  say,  20  of  them,  25  of  them. 
The  rest  of  them  will  be  completed  by  the  date  of  hear- 
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ing.  We  are  working  every  night  and  have  a  dozen  geolog¬ 
ists  working  on  them. 

Q  You,  at  this  time,  wouldn’t  know  what  the  delivery 
would  be  on  a  daily  basis?  A  We  can  get  pretty  close. 

•  •  •  • 

BY  MB.  LITTLE : 

Q  Mr.  Symonds,  will  any  necessity  for  specific  alloca¬ 
tion,  that  is  an  allocation  immediately  to  go  into  effect 
against  specific  companies  for  specific  amounts,  arise  in 
event  you  should  obtain  your  certificate  in  962  and  1070, 
as  you  propose  to  go  forward?  A  If  we  get  the  facili¬ 
ties  which  we  have  applied  for  in  G-962  and  1070,  which 
hearings  we  are  prepared  to  go  forward  upon  in  accord¬ 
ance  with  the  Commission’s  order,  we  will  have  no  allo¬ 
cation  demands  to  be  made  against  us  and  will  be 
1537  able  to  meet  all  the  demands  of  our  customers,  re¬ 
quirements  and  demand  customers. 

Q  When  you  say  that  you  are  taking  into  account  the 
assumption  that  1065  will  be  certificated  and  also  the  as¬ 
sumption  that  G-889  will  be  built  in  due  course  as  pre¬ 
viously  outlined  in  the  testimony?  A  I  am. 

Q  And  assuming  that  1065  to  be  certified,  and  assum¬ 
ing  that  889  is  built  this  fall  and  winter  and  next  sum¬ 
mer — assuming  those  to  be  true — do  you  think  there  is 
necessity  for  specific  allocations  as  among  your  several 
customers  if  you  should  be  granted  your  certificate  in 
962-B  and  1070?  A  There  will  be  no  need  for  alloca¬ 
tion  if  we  are  granted  those  certificates. 

Q  And  assuming  that  you  are  granted  your  certificate 
and  that  1065  should  be  certificated,  in  the  necessary  in¬ 
terim  of  time  while  you  are  presenting  your  962-B  and 
vour  1070,  and  in  the  necessary  interim  of  time  when  all 
the  facilities  would  be  constructed,  would  you  serve  all 
the  demand  on  your  system  as  you  have  previously  testi¬ 
fied?  A  Yes,  I  would  say  it  would  be  a  great  benefit  to 
us  if  those  dockets  were  issued  in  reasonably  short  order, 
which  is  in  accordance  with  the  Commission’s  ruling  that 
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they  would  be  issued  forthwith  if  we  made  the  adequate 
showing,  because  the  pipe  market  is  very  easy  and, 
frankly,  I  have  a  lot  of  pipe  on  order.  I  don’t  want 
1538  to  buy  any  more,  but  if  I  had  all  those  certificates  I 
would  cover  my  ultimate  shorts  because  I  might  be 
able  to  beat  my  schedule  by  a  year.  I  am  thinking  of  con¬ 
struction  months  rather  than  calendar  months,  and  I  would 
like  to  answer  your  question  by  saying  there  would  be  no 
need  of  allocation,  and  I  might  be  well  ahead  of  all  of 
my  customers. 

•  •  •  • 

1540  PRESIDING  EXAMINER:  •  •  •  I  might  say 
that  I  intended  to  announce — and  you  beat  me  to 
the  gun  on  it — that  the  Commission  on  yesterday,  after 
the  close  of  the  hearing  or,  at  least,  too  late  for  us  to 
get  the  word  at  the  hearing,  adopted  an  order  setting  down 
the  Tennessee  Gas  Transmission  Company’s  case  in  Docket 
No.  G-962  for  hearing  at  ten  o’clock  on  May  4,  1949. 

•  •  •  • 

1542  Thereupon, 


Gardiner  Symonds 

resumed  the  stand  as  a  witness,  and  having  been  pre¬ 
viously  sworn,  was  examined,  and  testified  further  as 
follows : 

Cross  Examination  (Cont’d.) 

BY  MR.  FLANINGAM : 

Q  Yesterday,  Mr.  Symonds,  you  testified  with  regard 
to  gas  purchase  contracts  saying,  as  I  understand  it,  that 
you  had  15  new  contracts  for  purchases  of  gas  in  about 
thirty  fields  and  areas.  Isn’t  that  correct?  A  That  is 
right. 

MR.  McGRATH:  I  assume  that  my  objection  may  be 
considered  as  applying  to  this  testimony. 

PRESIDING  EXAMINER:  It  will  be  so  considered. 
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BY  MR.  FLANINGAM:  j 

Q  Mr.  Symonds,  will  you  state  the  names  of  the  ven¬ 
dors,  the  date  of  the  contracts,  and  the  fields  involved, 
with  respect —  A  (Interposing)  I  don’t  have  those 
with  me.  Some  of  the  contracts  have  as  many  as  20  sig¬ 
natures  on  them.  I  don’t  have  them  with  me.  I 

1543  have  a  check  list,  but  they  are  not  correct  at  all  as 
to  fields  or  dedicated  acreage. 

Q  Can  you  give  us  the  name  of  the  principal  vendor 
and  field  and  dates,  at  least,  to  make  a  little  more  concrete 
the  statement  of  15  fields?  A  I  can  give  the  names  of 
the  vendors.  The  dates  are  all  sometime  between  the 
first  of  October  and  last  Saturday.  I  don’t  have  the  con¬ 
tracts  with  me,  and  we  have  agreed  to  furnish  them  as 
fast  as  they  can  be  duplicated  as  part  of  this  hearing  set 
for  May  4. 

MR.  McGRATH:  I  wrould,  for  the  purpose  of  the  rec¬ 
ord,  like  to  make  the  further  objection  that  this  is  not 
proper  cross  examination  and  not  within  the  purview  of 
the  direct  examination  of  this  witness. 

PRESIDING  EXAMINER:  I  appreciate  that.  How¬ 
ever,  we  are  not  too  technical  on  keeping  within  the  direct 
examination  when  it  is  within  the  implied  purposes  for 
which  counsel  might  recall  a  witness  and  later  examine. 

MR.  McGRATH:  I  want  to  protect  the  record. 

PRESIDING  EXAMINEE:  All  right 

THE  WITNESS:  I  am  going  to  have  to  be  very  gen¬ 
eral  because  I  have  just  a  short  check  list  with  me.  I 
don’t  have  the  contracts.  We  have  made  15  contracts;  we 
have  a  number  more  out  for  signature  which  may  or  may 
not  be  available,  so  this  is  in  no  way  to  limit  my  testimony 
that  we  will  give  two  weeks  from  tomorrow. 

1544  Contracts  that  we  will  present,  which  are  defi¬ 
nitely  executed,  are  American  Republics  Corpora¬ 
tion,  covering  the  Village  Mills  and  Hyatt  area. 

There  is  the  Barnsdall  Company  in  Victoria  County; 
Blanco  Oil  Company  in  the  Hevser  field. 
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I  don’t  even  know  this  next  man’s  name — Carroll — in 
the  Ajax  area  of  Louisiana. 

An  extension  of  the  Chicago  Corporation  &  Associates 
contracts  covering  areas  in  South  Texas,  four  or  five  of 
them,  extending  the  contracts  presented  in  the  previous 
hearing  and  adding  additional  reserves  thereto. 

H.  L.  Hunt  at  Calvin,  Louisiana. 

PRESIDING  EXAMINER:  You  say  “Calhoon”? 

THE  WITNESS :  Calvin,  C-a-l-v-i-n. 

Floyd  Karsten  &  Associates  at  North  Cleveland  and  at 
Lick  Branch. 

PRESIDING  EXAMINER :  Is  that  new  territory,  or  is 
that  something  which  was  an  extension  of  previous  ones? 

TEE  WITNESS :  That  is  new  territory.  A  portion  of 
the  Bamsdall  contract  was  originally  presented  in  Docket 
701,  and  a  portion  of  the  Chicago  contract  on  a  short-time 
basis  was  presented  in  808.  Both  of  those  contracts  have 
been  greatly  extended  as  to  the  reserves  and  deliverability 
and  term. 

PRESIDING  EXAMINER:  You  had  some  gas  from 
Karsten  before. 

THE  WITNESS :  Yes,  but  that  is  from  the  Blue 
1545  Basin  area.  But  this  is  a  new  area  and  new  con¬ 
tract. 

Kelly  Bros,  at  Refugio;  L.  M.  Lockhart  at  Agua  Dulce, 
and  an  extension  and  additional  dedication  under  the  C.  V. 
Lyman  contract  at  Bentonville;  the  Nueces  Corporation 
at  Agua  Dulce;  H.  D.  Perry,  et  al,  at  Brayton;  Skelly 
Oil  Corporation  at  Logansport. 

MR.  MAY :  In  Louisiana? 

TEE  WITNESS:  Logansport  is  in  Louisiana,  yes. 

Sam  E.  Wilson  at  Refugio;  Woodward  and  Farr  in 
Duval  and  Jim  Wells  counties. 

PRESIDING  EXAMINER :  What  were  those  counties  ? 

THE  WITNESS :  Duval  and  Jim  Wells.  I  think  there 
is  some  of  it  in  San  Patricio  and  Nueces,  but  those  are 
the  two  principal  counties. 
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BY  MB.  FLANINGAM: 

Q  In  your  testimony  you  said  these  new  contracts  are 
for  20  years?  A  That  is  correct,  except  the  Chicago 
Corporation  contract,  which,  I  think,  is  22  years. 

Q  Are  these  contracts,  by  their  terms,  tied  to  any 
specific  certificate  application?  A  Only  where  it  is  nec¬ 
essary  to  build  lateral  lines  to  connect — I  don’t  believe 
they  are  in  any  case  tied  to  any  particular  application, 
merely  that  sufficient  authority  be  granted  to  connect  the 
reserves  to  our  pipeline. 

1546  Q  In  other  words,  then,  the  contracts  themselves 
do  not  provide  a  condition  upon  your  obtaining  a 

certificate  in  G-962  or  1070,  or  any  specific  docket  number? 

A  No,  but  if  we  don’t  get  one  in  962,  we  will  have  an 
awful  lot  of  gas  on  hand. 

Q  You  testified  yesterday  that  it  was  necessary,  in  * 
connection  with  the  negotiation  of  these  agreements,  for 
your  company  to  make  studies  of  the  deliverability  that 
might  be  anticipated  in  the  areas  and  under  the  contracts 
which  you  negotiated.  A  Both  under  all  of  these  con¬ 
tracts  and  under  all  previous  contracts  in  force  and  in 
effect.  These  studies  have  been  made. 

Q  With  respect  to  the  new  contracts,  will  you  state 
what  you  expect  to  show  as  to  the  daily  deliverability  with 
respect  to  the  15  contracts  you  have  named,  the  overall 
daily  deliverability  that  you  expect  to  show  and  present 
in  the  hearings  which  have  been  scheduled  for  May  4, 
1949?  A  I  don’t  want  to  say  that.  I  don’t  want  to  say 
that  because,  frankly,  it  is  testimony  to  come  from  our 
geologists  and  engineers.  I  might  schedule  such  testi¬ 
mony  after  it  has  been  put  in  by  proper  men  from  our 
company.  I  am  not  qualified  to  make  such  studies  and 
give  that  testimony  myself.  I  feel  in  the  aggregate,  as  a 
matter  of  policy,  it  will  be  adequate  to  support  that  testi¬ 
mony. 

1547  Q  Support  your  applications  in  G-962  and  1070? 

A  Yes,  sir. 
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MR.  McGRATH:  I  wanted  to  make  the  objection  that 
there  have  been  no  qualifications  shown  by  this  witness  on 
that. 

PRESIDING  EXAMINER:  I  think  the  witness  estab¬ 
lished  that  himself. 

BY  MR.  FLANINGAM : 

Q  I  understand,  Mr.  Symonds,  in  the  position  you  hold 
in  your  company,  that  your  geologists  or  other  staff  people 
concerned  with  these  studies  do  keep  you  informed  as  to 
their  opinion  of  the  matter.  Isn’t  that  correct?  A  That 
is  correct.  I  think  it  is  adequate. 

MR.  McGRATH :  Just  a  moment.  I  object  to  it  on  the 
ground  that  that  calls  for  hearsay  testimony.  The  an¬ 
swer  was  not  responsive  to  the  question.  It  vrent  beyond 
the  question. 

MR.  MAY:  He  is  the  president  of  the  company. 

PRESIDING  EXAMINER :  I  will  let  the  answer  stand. 

MR.  MAY:  The  men  report  to  him,  expressing  an 
opinion  as  to  whether  it  is  adequate  or  not. 

MR.  McGRATH:  Maybe  we  are  going  to  start  a  new 
way  to  prove  reserves. 

•  •  •  • 

1548  PRESIDING  EXAMINER:  •  #  •  Any  further 
cross  examination  of  this  witness  ? 

MR.  McGRATH:  I  have  some,  Mr.  Examiner. 

I  would  like  to  ask,  first,  for  the  purpose  of  the  record, 
to  move  to  strike  the  testimony  of  Mr.  Symonds  as  found 
on  lines  9,  page  1520,  to  line  8,  page  1528,  inclusive;  and 
the  testimony  commencing  on  line  1,  page  1529  to  line  23 
of  the  same  page,  on  the  grounds  previously  stated  in  my 
objections  yesterday;  to  wit,  that  it  is  immaterial  and  not 
within  the  issues  in  this  case,  and  the  further  ground 

1549  that  it  is  not  proper  cross  examination  because  it  is 
not  within  the  purview  of  the  direct  examination. 

It  deals  entirely  with  Mr.  Flaningam’s  cross  examination 
of  Mr.  Symonds  on  the  question  of  contracts,  reserves, 
and  deliverability  from  the  wells  allegedly  under  contract. 

PRESIDING  EXAMINER:  The  motion  is  refused. 
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BY  MR.  McGRATH : 

Q  Mr.  Symonds,  I  think  yon  are  a  geologist  by  pro¬ 
fession,  are  yon  not?  A  By  education  and  early  pro¬ 
fession  ;  not  in  recent  years,  however. 

Q  Just  testing  my  memory. 

Yon  know,  then,  the  processes  that  are  involved  in  mak¬ 
ing  an  estimate  of  gas  reserves?  A  Yes. 

Q  In  a  general  way? 

There  are  two  normal  methods  by  which  reserves  are 
made,  one  known  as  the  production-decline  method,  and 
the  other  the  volumetric  method.  Isn’t  that  correct?  A 
That  is  correct. 

Q  Do  yon  know  what  methods  were  used,  which  of  the 
methods  were  used,  with  respect  to  these  fields,  or  any 
of  them,  that  you  have  just  detailed?  A  As  to  any 
specific  field,  I  do  not  remember  it  now.  I  do  know  that 
it  has  been  our  instructions  in  view  of  the  fact 
1550  that  we  anticipate  tough  cross  examination  on  May 
4  that  we  have  used  and  have  instructed  our  geolo¬ 
gists  and  engineers  to  use  every  method  in  checking  them¬ 
selves.  Where  there  is  a  production  decline  history  in  a 
field,  we  have  used  that  as  well  as  the  volumetric  method, 
and  where  there  is  none,  we  have  had  to  rely  on  the  volu¬ 
metric  method  and  the  most  accurate  subsurface  informa¬ 
tion  that  we  have  to  support  the  studies  which  we  have 
made  in  detail  on  these  fields. 

Q  Now,  in  the  use  of  the  volumetric  method,  or  the 
pressure-decline  method,  you  start  out  first  with  ascer¬ 
taining  from  the  contract  the  number  of  dedicated  acreage 
in  a  field,  do  you  not?  A  That  is  a  fact. 

Q  You  have  to  know  that  to  start  with?  A  Yes. 

Q  Under  the  volumetric  method  you  would  have  to 
determine  the  productive  acreage  of  the  dedicated  acreage  ? 
A  Surely. 

Q  You  personally  have  not  done  that  with  respect  to 
any  of  the  fields?  A  No.  I  have  men  that  will  be  put 
on  in  962  who  will  do  it  and  have  done  it  in  great  detail. 
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Q  As  a  matter  of  fact,  yon  haven ’t  gone  through  any 
of  the  various  steps  that  lead  to  an  estimate  of  the  re¬ 
serves  in  any  of  these  fields  yourself? 

1551  MR.  MAY:  You  mean  him  personally  or  his 
staff? 

MR.  McGRATH:  I  am  asking  if  it  was  done  by  him 
personally. 

THE  WITNESS :  As  chief  executive  of  Tennessee  Gas 
Transmission  Company,  I  have  had  such  work  done.  I 
have  confidence  in  the  men  doing  it  and  will  present  those 
men  to  put  that  study  in.  Obviously,  I  have  not  done  it 
myself. 

BY  MR.  McGRATH: 

Q  In  other  words,  just  to  be  as  brief  as  possible,  in 
order  to  determine  the  productive  acreage  somebody  must 
determine  the  thickness  of  the  pay  zones  lying  under  the 
subsurface  of  the  ground.  That  is  one  of  the  steps,  is  it 
not?  A  Yes. 

Q  And  that  must  be  isopached  or  contoured  to  deter¬ 
mine  just  what  the  average  pay  thickness  is  throughout 
an  assumed  productive  acreage?  A  That  is  correct. 

Q  You  personally  haven’t  done  any  of  that?  A  No. 
I  think  I  could,  but  I  just  don’t  think  it  is  my  purpose 
other  than  to  see  that  it  gets  done. 

Q  You  haven’t  made  any  calculations  as  to  what  allow¬ 
ances  should  be  made  for  connate  water,  or  deviation 
from  Boyle’s  law,  or  the  percentage  of  porosity  in  any  of 
the  zones?  A  No,  I  haven’t,  but  I  know  that  it  has  been 
done,  and  I  am  relying  on  these  men,  and  will  present 
them  for  your  cross  examination  at  the  proper  time. 

1552  Q  You  have  given  an  opinion  as  to  what  these 
reserves  amount  to,  and  their  deliverability,  and 

that,  as  I  get  it  from  your  testimony,  I  think  it  may  be 
fairly  summed  up,  is  based  on  the  information  that  your 
geologists  have  given  you?  A  That  is  right. 

•  •  •  • 
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1553  BY  ME.  FLAWING  AM : 

Q  Mr.  Symonds,  having  in  mind  the  decision  of 
the  Atomic  Energy  Commission  and  the  finding  by  the 
Federal  Power  Commission  that  the  proposed  service  to 
the  Atomic  Energy  Commission  at  Oak  Ridge  is  required 
by  national  defense,  I  would  like  to  ask  you  whether  or 
not  your  company  would  be  agreeable  to  the  issuance  of 
an  order  by  the  Federal  Power  Commission  authorizing 
and  directing  your  company  to  deliver  up  to  60,000  Mcf 
per  day  to  East  Tennessee  for  the  Atomic  Energy  Com¬ 
mission  at  Oak  Ridge  prior  to  final  determination  of  the 
issuance  of  a  certificate  in  Docket  G-1070.  A  We  would 
be  perfectly  happy  to  have  the  service  authorized.  We 
would  oppose  such  direction  unless  we  are  authorized  to 
build  the  facilities  making  it  possible  for  us  to  perform 
under  that  direction.  To  do  otherwise  would 

1554  invalidate  every  other  contract  we  have. 

MR.  MAY:  Do  I  understand,  Mr.  Symonds,  so 
long  as  it  is  limited  to  authorization  rather  than  direction 
you  would  be  agreeable? 

THE  WITNESS :  I  am  agreeable  to  authorization,  but 
as  to  direction  to  serve,  if  I  haven’t  authority,  in  turn,  to 
build  the  facilities  to  meet  that  direction,  I  would  be  in 
pretty  bad  shape,  and  I  would  be  happy  to  have  the  au¬ 
thorization,  but  I  also  feel  I  must  have  authorization  be¬ 
fore  I  can  accept  any  direction. 

•  •  •  • 

Q  If  the  Commission  should  authorize  you  to  render 
that  service  and  should  authorize  the  issuance  of  a  certifi¬ 
cate  in  1065,  according  to  your  previous  testimony  it  is 
your  opinion  that  you  could  meet  your  other  customer  de¬ 
mands  and  also  render  that  service?  Isn’t  that  true,  Mr. 
Symonds?  Until  such  time  as  889  would  be  constructed 
and  its  demands  would  go  on  the  line?  A  I  could  meet 
it  until  889  was  constructed  and  went  on  the  line.  In 
other  words,  until  that  time  it  would  be  an  interim  or  an 
interruptible  service.  At  such  time  as  889  went  on  the 
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line,  however,  I  would  be  in  default,  and  I  could  not 
1555  perform,  and  I  would  have  to  make  that  clear — 
that  unless  the  certificate  authorized  or  sought  rath¬ 
er  in  962  and  1070  were  authorized,  I  would  be  unable  to 
perform  the  service  sought  in  1065  unless  those  certificates 
were  authorized  prior  thereto. 

Q  In  other  words,  after  889  goes  on  the  line,  to  meet 
its  demands  you  would  need  further  facilities  which  would 
necessitate  your  being  granted  your  1070  certificate,  of 
course?  A  That  is  correct. 

Q  And  if  your  1070  certificate  should  be  granted,  then 
it  is  your  opinion  that  you  could  carry  forward  your  con¬ 
struction  in  such  fashion  that  you  could  meet  the  60,000 
demand  for  Atomic  Energy  at  Oak  Ridge  and  also  meet 
all  your  other  customer  requirements,  including  picking 
up  the  service  on  889  when  it  is  constructed  and  goes  on 
the  line?  A  If  1070  were  authorized  I  could  do  all  of 
that. 

•  •  •  • 

1594  PRESIDING  EXAMINER:  The  hearing  will  be 
in  order. 

Gentlemen,  I  am  authorized  to  announce  that  an  order 
has  been  adopted  denying  the  motion  requesting  that  the 
record  be  closed  and  the  case  submitted  for  decision.  If 
counsel  desire,  I  will  be  glad  to  read  the  order  to  them, 
although  copies  of  it  will  later  be  available. 

MR.  FLANINGAM:  Mr.  Examiner,  I  think  it  would 
be  desirable  to  read  the  order. 

PRESIDING  EXAMINER:  Well,  it  is  the  request  of 
staff  counsel,  and  there  seems  to  be  no  objection. 

(Reading)  “On  April  19,  1949,  during  the  hearing 
being  held  pursuant  to  the  Commission’s  order  of  April 
7,  1949,  to  show  cause,  reopening  proceedings  and  setting 
hearing,  East  Tennessee  Natural  Gas  Company,  Appli¬ 
cant  in  Docket  G-1065,  at  the  conclusion  of  the  presenta¬ 
tion  of  evidence  in  support  of  its  application,  moved  that 
the  record  in  Docket  G-1065  be  closed  and  referred  to  the 


351 


Commission  for  decision  in  the  matter  of  the  issuance  of 
a  certificate  of  public  convenience  and  necessity  authoriz¬ 
ing  the  construction  and  operation  of  certain  natural  gas 
pipe  line  facilities  for  serving  60,000  Mcf  per  day  of 
natural  gas  to  the  Oak  Ridge  facilities  of  the  Atomic 
Energy  Commission. 

•  •  •  • 

1595  “The  Commission  finds: 

“It  is  appropriate  that  the  aforesaid  motions 
made  by  East  Tennessee  on  April  19,  1949,  be  denied  at 
this  time  as  hereinafter  ordered.  Tennessee  Gas  Trans¬ 
mission  Company  has  stated  in  the  reopened  proceedings 
it  will  not  go  forward  at  this  time  with  the  presentation 
of  its  case  in  Docket  G-1070.  Accordingly,  it  is  appro¬ 
priate  that  hearing  go  forward  as  provided  for  in  the 
Commission’s  order  of  April  7,  1949  in  these  proceedings. 

•  •  •  • 

1596  MR.  FLANTNGAM:  Mr.  Examiner,  I  would  like 
to  make  a  statement  on  behalf  of  the  staff.  First 

I  would  like  to  refer  to  the  findings  that  the  Commission 
has  made  in  its  April  7,  1949  order  that  the  proposed 
service  to  the  Atomic  Energy  Commission  is  required  by 
national  defense  and  public  convenience  and  necessity. 

It  further  found  in  the  order  for  these  hearings  that 
have  been  convened  pursuant  to  that  order  that  it  should 
do  everything  in  its  power  to  explore  the  possibility  that 
a  gas  supply  for  the  Oak  Ridge  pipe  line  facilities  can 
be  made  available  through  the  facilities  applied  for  in 
Docket  G-1070,  or,  if  need  be,  through  an  allocation  ap¬ 
plying  generally  against  TGT’s  entire  system  capacity 
to  be  borne  equitably  by  all  customers  and  areas  served 
by  Tennessee  Gas  Transmission,  and  also  found  it 

1597  appropriate  to  explore  these  possibilities  at  once. 

As  stated  on  behalf  of  the  staff  yesterday,  it  is 
the  position  of  the  staff  that  in  the  present  reopened  pro¬ 
ceedings  they  were  to — that  is,  they  were  convened  for 
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the  purpose  to  explore,  to  ascertain  and  determine  whether 
it  is  possible  and  practicable  to  make  available  out  of  the 
presently  authorized  system  capacity  of  Tennessee  Gas 
Transmission  Company  60,000  Mcf  per  day  to  East  Ten¬ 
nessee  for  service  to  the  Atomic  Energy  Commission  at 
Oak  Ridge. 

We  do  not  think  that  a  final  definitive  allocation  of  any 
future  deficiency  of  Tennessee  Gas  Transmission  System 
need  be  made  at  this  time,  but  rather  that  its  future 
feasibility  if  it  should  become  necessary  be  determined  in 
these  hearings. 

It  is  the  view  of  the  staff  that  if  a  certificate  is  to  be 
issued  for  the  facilities  applied  for  in  G-1065,  which  the 
Commission  has  found  are  required  by  public  convenience 
and  necessity,  that  the  Commission  must  enter  an  order 
not  only  authorizing  the  service  of  that  gas  by  Tennessee 
Gas  Transmission  Company  but  must  require  that  that 
quantity  of  gas  be  supplied  for  that  purpose. 

Therefore,  in  view  of  the  present  state  of  these  pro¬ 
ceedings,  it  appears  that  it  would  be  appropriate  to  ex¬ 
plore  and  it  would  be  anticipated  a  record  be  developed 
on  which  an  order  could  be  entered  which  would 
1598  provide  for  the  allocation  of  the  necessary  gas, 
such  allocation  to  become  effective  only  when  it 
should  be  necessary  on  the  Tennessee  system  to  begin 
curtailments,  and  at  that  time,  if  that  should  occur,  that 
further  proceedings  would  be  held  in  which  there  would 
be  explored  and  determined  the  details  and  methods  of 
any  curtailment  that  might  be  necessary. 

It  is  the  proposal  of  staff  counsel  to  present  evidence 
in  accordance  with  the  Commission’s  order  of  April  7, 
1949. 

•  •  •  • 

MR.  COOPER:  Mr.  Examiner,  before  there  is  anv 
presentation  of  any  evidence,  I  would  like  to  raise  two  or 
three  points. 
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1599  PRESIDING  EXAMINER :  All  right. 

MR.  COOPER:  Our  appearance  in  this  matter 
is  special,  and  I  presume  now  that  we  will  be  taking  part 
in  the  hearing,  and  I  want  it  clearly  understood,  sir,  that 
any  participation  by  me  in  this  proceeding  on  behalf  of 
Hope  Natural  Gas  Company  is  subject  to  our  special  ap¬ 
pearance,  reserving  our  jurisdictional  and  procedural 
rights. 

And,  in  the  second  place,  sir,  as  I  understand  the  hear¬ 
ing  now,  it  has  passed  from  the  first  sentence  of  para¬ 
graph  (c)  of  the  Commission’s  order  of  April  7th,  which 
gave  Tennessee  an  opportunity  to  present  evidence  in 
support,  of  its  application  in  Docket  G-1070,  to  the  second 
sentence  which  is  the  show-cause  part  against  the  cus¬ 
tomers  of  Tennessee  and  Tennessee. 

I  should  like  to  enter  a  formal  protest,  sir,  against  the 
proceeding  to  the  second  sentence  at  this  time  in  view 
of  the  fact  that  Tennessee  has  not  been  given  a  reason¬ 
able  opportunity  under  the  circumstances  to  proceed  with 
the  proof  of  Docket  G-1070  in  the  light  of  the  evidence 
that  was  presented  by  Tennessee  at  the  hearing  yesterday. 

PRESIDING  EXAMINER :  The  protest  will  be  noted, 
of  course. 

MR.  COOPER:  Also,  sir,  as  I  understtand  the  pro¬ 
ceeding  at  this  time,  the  Commission  is  now  the  moving 
party  and  proponent  of  a  rule  or  order,  since  no 

1600  other  party  present  is  apparently  desirous  of  pro¬ 
ceeding  in  support  of  an  order,  and  under  the  Ad¬ 
ministrative  Procedure  Act  that  places  the  burden  on  the 
Commission  of  giving  the  parties  adequate  notice  of  what 
the  rule  or  order  shall  be  and  also  the  burden  of  proof 
in  support  of  it. 

We  have  not  had  any  notice  as  yet  of  what  any  rule  or 
order  will  be  or  the  terms  of  it,  nor  have  we  had  any 
notice  of  any  law  or  matter  of  fact  asserted  against  the 
service  rendered  by  Tennessee  to  Hope  Natural  Gas  Com¬ 
pany,  or  as  to  the  Commission’s  position  with  respect  to 
that  service. 
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I  call  upon  the  Commission  and  its  staff  at  this  time  to 
give  us  formal  notice  which  is  a  requirement  of  every 
fair  hearing  as  to  the  matters  of  fact  and  law  asserted 
against  the  service  presently  rendered  by  Tennessee  to 
Hope  Natural  Gas  Company  and  as  to  any  terms  of  any 
order  which  the  Commission  is  now  proposing  to  enter 
against  Tennessee  which  might  impair  service  to  the 
Hope  Natural  Gas  Company. 

MR.  BALDRIDGE :  Mr.  Examiner,  may  I  join  in  that 
statement  and  request,  insofar  as  United  Fuel  Gas  Com¬ 
pany  and  Manufacturers  Light  and  Heat  Company  are 
concerned,  with  special  reference  to  reserving  likewise  our 
rights  derived  from  our  special  appearance  and  the  ob¬ 
jections  made  to  jurisdiction. 

•  •  •  • 

MR.  MAY:  We  object  also,  Mr.  Examiner,  to 
1601  allocation  testimony  as  wholly  unnecessary  in  this 
proceeding,  and  call  attention  to  the  fact  that  the 
Commission  has,  in  prior  proceedings,  issued  certificates 
to  other  customers  to  be  served  and  subsequently  author¬ 
ized  Tennessee  Gas  Transmission  Company  to  build  ca¬ 
pacity  to  serve  them.  It  hasn ’t  been  an  unusual  procedure 
so  far  as  we  are  concerned. 

We  would  also  like  to  reserve  all  our  rights  with  re¬ 
spect  to  possible  contesting  of  the  jurisdiction  and  powers 
of  the  Commission  to  render  allocation  orders. 

PRESIDING  EXAMINER:  You  are  not  contending, 
however,  that  you  have  presented  any  full  testimony  of 
your  reserves  and  abilities  to  supply  which  would  make 
the  question  of  allocation  moot  possibly? 

MR.  MAY :  We  are  not  contending  that  we  have  of¬ 
fered  evidence  in  Docket  1070  with  respect  to  gas  supply. 
That  is  a  matter  to  be  considered,  we  hope,  if  the  Com¬ 
mission  permits  us  to  go  forward  when  we  have  said  we 
will  be  ready  to  go  forward  in  Docket  1070. 

•  •  •  • 
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1602  AIR.  FLANINGAM:  Mr.  Examiner,  I  would  like 
to  make  a  brief  statement  in  light  of  the  statements 

that  have  been  made  by  counsel  for  other  parties  to  these 
proceedings.  There  has  been  a  question  raised  with  re¬ 
spect  to  notice  and  as  to  the  nature  of  the  present  pro- 
ceding.  There  has  been  reference  made  to  the  Adminis¬ 
trative  Procedure  Act. 

I  certainly  believe  that  the  Commission’s  order  of 
April  7,  1949  and  findings  contained  therein,  and  the 
other  provisions  of  the  order,  put  all  the  parties  in  these 
proceedings  on  notice  as  to  the  nature  of  the  pro- 

1603  ceeding.  The  records  of  the  Commission  show  that 
this  order  was  served  upon  the  two  applicant  com¬ 
panies  and  upon  the  customers  of  Tennessee  Gas  Trans¬ 
mission  Company.  The  finding  has  been  made  by  the 
Commission  that  if  any  curtailment  of  service  of  natural 
gas  to  customers  of  Tennessee  Gas  Transmission  Com¬ 
pany,  which  the  Commission  may  deem  it  appropriate  to 
direct  in  order  to  make  available  natural  gas  to  Oak  Ridge, 
is  necessary,  it  should  apply  equitably  to  all  customers  of 
Tennessee  Gas  Transmission  Company  and  all  areas 
served  by  that  company. 

The  order  further  sets  out  and  requires  the  parties  to 
show  cause  why  the  Commission  should  not  enter  an  order 
of  allocation  to  apply  equitably  upon  all  the  customers 
and  areas  to  be  served. 

I  am  a  little  bit  surprised  to  hear  counsel  at  this  day 
claiming  that  they  have  no  notice  of  the  nature  of  the 
proceedings.  Further,  I  am  surprised,  particularly  in 
view  of  the  Commission’s  order  which  was  entered  today 
and  read  in  the  record  this  morning.  I  feel  that  the 
orders  of  the  Commission  in  the  matter  and  matters  that 
have  taken  place  already  in  these  proceedings  have  put 
all  parties  on  notice,  certainly  due  and  ample  notice,  and 
there  should  be  no  objection  to  the  proceedings  we  now 
propose. 

AIR.  BALDRIDGE :  Air.  Examiner,  in  the  light  of  that, 
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I  think  I  will  have  to  elaborate  some  of  the  objec- 

1604  tions  that  I  have  made  to  the  form  of  notice.  In 
the  original  proceedings  in  these  docket  numbers, 

most  of  the  customers  of  Tennessee  Gas  Transmission 
Company  were  not  parties.  In  fact,  as  far  as  I  know, 
none  of  them  except  East  Tennessee  and  possibly  one  or 
two  other  of  the  smaller  customers  intervened  and  were 
made  parties. 

This  order  of  April  7,  1949  in  substance  purports,  ac¬ 
cording  to  Mr.  Flaningam’s  statement  and  the  position 
now  taken  by  the  Commission’s  staff,  to  make  parties  to 
a  proceeding  in  which  they  may  lose  substantive  rights 
a  number  of  people  or  a  number  of  companies  which  are 
not  even  named.  It  may  be  true  that  they  are  described 
as  customers  of  Tennessee  Gas  Transmission  Company, 
but  I  submit  that  when  they  are  brought  in  as  respond¬ 
ents,  which  in  substance  means  parties  defendant,  in  a 
proceeding  in  which  substantive  rights  are  involved,  they 
are  protected  by  the  due-process-of-law  clause,  and  that 
there  must  be  an  adequate  notice  and  an  adequate  docu¬ 
ment  served  on  them — something  in  the  nature  of  a  sum¬ 
mons,  if  you  will,  something  in  the  nature  that  really  at¬ 
taches  the  jurisdiction  of  the  tribunal  to  them  as  parties 
defendant  or  respondents. 

Now,  I  want  to  point  this  out  too:  Some  of  those 
customers  are  not  present.  In  case  it  be  said  that  a 
customer  who  is  present  has  no  right  to  object  on  that 
point,  I  would  like  to  say  this — that  if  a  customer 

1605  receives  a  document  which  does  not  subject  him  to 
the  jurisdiction  of  the  proceeding  and  later  on 

comes  in  and  upsets  in  a  court  proceeding  an  allocation 
based  on  that  proceeding,  as  far  as  that  customer  is  con¬ 
cerned,  then  that  is  going  to  affect  very  adversely  the 
other  customers  who  may  have  participated. 

So  I  say  that  not  only  is  the  notice  given  in  the  order 
insufficient  to  confer  jurisdiction  by  its  form,  but  that 
there  is  an  additional  weakness  in  that  many  customers 
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obviously  did  not  consider  it  necessary  to  be  present  and 
were  not  sufficiently  apprised  of  what  might  happen  to 
them. 

In  addition,  I  would  like  to  point  out  that  the  very 
wording  of  the  order  itself  contains  no  indication  that 
at  this  hearing  or  this  series  of  hearings  there  would  be 
any  evidence  submitted  on  which  an  allocation  could  be 
based.  It  states  that  Tennessee  and  customers  show 
cause  why  the  Commission  should  not  enter  an  order  pro¬ 
viding  for  allocation. 

PRESIDING  EXAMINER:  Don’t  you  think  that  such 
language  would  cover  both  factual  presentation  of  reasons 
for  and  against  as  well  as  legal  reasons  for  and  against? 

MR.  BALDRIDGE:  I  doubt  it  very  much.  It  seems 
to  me  that  if  the  evidence  is  going  to  be  presented  by  the 
Commission’s  staff  or  by  others,  that  that  should  have 
been  clearly  set  forth.  Now,  it  is  perfectly  true  that  the 
order  in  itself  indicated  the  position  taken  by  the  Com¬ 
mission  as  to  allocation  if  it  becomes  necessary. 

1606  That  was  done,  of  course,  in  a  proceeding  in  which 
the  customers  were  not  made  parties.  But  it  indi¬ 
cates,  of  course,  the  statement  of  the  Commission  on  the 
subject. 

However,  as  a  procedural  matter  I  do  not  believe  that 
any  allocation  question  or  any  allocation  order  that  in  any 
sense  is  binding  on  the  customers  could  properly  be  en¬ 
tered  here. 

•  •  #  • 

1607  MR.  COOPER:  Commission  counsel  referred  to 
a  paragraph  on  page  5  of  the  Commission’s  order 

of  April  7,  1949  where  the  Commission  has  said  that  in 
its  opinion  it  should  explore  the  question  of  whether  an 
allocation  should  be  made  against  all  the  customers  of 
Tennessee.  That,  Commission  counsel  says,  is  notice  to 
us  and  basis  for  an  allocation  order. 

Our  position  on  that  is  this :  We  are  buying  gas  under 
existing  effective  rate  schedules  on  file  with  this  Com- 


35S 


mission.  As  we  understand  it,  the  Commission  can 

1608  proceed  against  that  rate  schedule  only  in  a  pro¬ 
ceeding  under  Section  5  of  the  Act,  if  it  can  pro¬ 
ceed  at  all,  and  that  any  action  with  respect  to  that  rate 
schedule  must  be  predicated  on  a  hearing  given  to  Hope 
Natural  Gas  Company  and  on  the  basis  of  findings  that 
that  rate  schedule  in  some  manner  is  discriminatory  or 
preferential. 

Now,  the  Hope  Natural  Gas  Company  was  not  a  party 
to  this  proceeding  in  1065  when  the  evidence  went  in  on 
which  the  Commission  has  based  its  order  of  April  7th, 
and  I  don’t  conceive  that  Hope  Natural  Gas  Company  is 
in  any  way  bound  by  any  findings  there  made,  and  par¬ 
ticularly  in  view  of  the  fact  that  we  have  not  had  any 
right  to  cross  examine  with  respect  to  any  of  that  evi¬ 
dence. 

Now,  as  I  say,  it  is  our  position  that  the  Commission 
itself  has  the  burden  of  proof  in  this  proceeding.  Before 
there  can  he  anything  which  affects  the  Hope  Company’s 
contract  which  is  on  file  with  this  Commission,  it  is  our 
position  that  we  must  have  notice  of  what  is  asserted  with 
respect  to  that  rate  schedule,  its  defects  and  deficiencies, 
and  that  there  must  be  evidence  brought  in. 

Now,  if  the  evidence  with  respect  to  the  Atomic  Energy 
Commission  is  to  be  used  to  show  that  our  rate  schedule 
is  in  any  way  in  default  under  the  Natural  Gas  Act,  then 
it  is  our  position  that  that  evidence  must  now  come  in, 
and  that  we  must  now  have  a  right  to  test  it  with 

1609  respect  to  our  own  situation. 

Therefore,  T  say  that  we  now  call  upon  the  Com¬ 
mission’s  staff  for  a  statement  as  to  what  position  they 
take  with  respect  to  the  Hope  Company’s  rate  schedule 
and  what  order  the  Commission  is  now  proposing  to 
enter. 

•  •  •  • 

MB.  FLANTNGAM:  Mr.  Examiner,  T  don’t  feel  that  it 
is  necessary  that  T  make  a  further  statement  other  than 
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to  say  that  I  did  not  mean  to  be  bound  by  one  paragraph 
on  page  5  of  the  Commission’s  order  of  April  7,  1949.  I 
think  the  orders  of  the  Commission  are  clear,  and  we  are 
all  able  to  read  them.  I  am  not  restricting  myself  to  one 
paragraph  in  the  entire  order. 

1610  James  V.  O’Connor 

was  called  as  a  witness  and,  having  been  first  duly 
sworn,  vras  examined  and  testified  as  follows: 

Direct  Examination 
BY  MR.  FLANINGAM: 

Q  Will  you  state  your  name  and  residence?  A  James 
V.  O’Connor,  Arlington,  Virginia. 

Q  Where  are  you  presently  employed,  Mr.  O’Connor? 
A  Federal  Power  Commission. 

Q  Your  position?  A  Chief  of  the  Division  of  Gas 
Certificates. 

Q  Will  you  state  your  education  and  professional 
qualifications?  A  I  am  a  graduate  of  the  Massachusetts 
Institute  of  Technology  in  mechanical  engineering  and 
worked  for  about  five  years  for  Brooklyn  Edison  Company, 
another  five  years  for  the  American  Gas  Association.  Since 
that  time  I  have  been  for  about  14  years  for  the  Federal 
Power  Commission,  of  which  about  the  last  ten  have  been 
on  matters  involving  the  work  of  the  Commission  under 
the  Natural  Gas  Act.  And  for  the  last  six  or  seven  pri¬ 
marily  work  on  certificate  cases. 

Q  How  long  have  you  been  head  of  the  Division  of  the 
Commission  charged  with  technical  work  in  respect  to  gas 
certificate  proceedings?  A  Since  it  was  formed  in 
1945. 

1611  MR.  FLANINGAM:  Mr.  Examiner,  I  request 
that  there  be  identified  as  an  exhibit  a  document  of 

two  pages,  page  1  of  which  has  a  title  which  reads  as 
follows:  “Estimated  peak  day  gas  demands  and  curtail¬ 
ments  on  system  of  Tennessee  Gas  Transmission  Company 
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for  winter  periods  indicated  with  delivery  of  60,000  Mcf 
per  day  for  Atomic  Energy  Commission  and  assuming 
(1)  no  further  increase  in  delivery  capacity  of  T.  G.  T.  Co. 
beyond  that  obtainable  upon  completion  of  facilities  now 
certificated  by  the  Federal  Power  Commission,  and  (2) 
maximum  demands  of  all  customers  are  coincidental.” 

PRESIDING  EXAMINER:  It  will  be  given  the  next 
number,  which  I  believe  is  No.  42,  and  it  will  be  so 
marked  for  identification. 

(THE  DOCUMENT  REFERRED  TO  WAS  MARKED 
FOR  IDENTIFICATION  AS  EXHIBIT  NO.  42.) 

BY  MR.  FLANINGAM: 

Q  Mr.  O’Connor,  I  ask  you  whether  or  not  Exhibit  42 
was  prepared  by  yourself.  A  It  was  prepared  partly  by 
me  and  partly  under  my  supervision. 

Q  You  accept  the  responsibility  for  preparation  of  the 
exhibit,  do  you  not?  A  Yes,  sir. 

Q  Will  you  refer  to  Exhibit  42  and  state  what  you 
have  shown  on  that  exhibit? 

•  •  •  • 

1612  A  Page  1  of  Exhibit  42  gives  an  indication  of 
winter  peak  day  demands  and  supply  on  the  Tennessee 
Gas  Transmission  Company’s  system  during  the  next  six 
winter  periods  on  certain  assumptions.  Among  them: 

First,  that  there  is  no  further  increase  in  Tennessee  Gas 
Transmission  Company’s  delivery  capacity  beyond  the 
771,000  Mcf  per  day  nominal  capacity  of  the  facilities 
authorized  in  Docket  G-962  by  order  of  December  7,  1948. 

Second,  that  deliveries  for  use  of  the  Atomic  Energy 
Commission  at  Oak  Ridge  are  made  at  the  rate  of  60,000 
Mcf  per  day. 

Third,  that  deliveries  to  the  five  large  gas  companies 
listed  at  the  top  of  page  1  and  to  whom  Tennessee  Gas 
Transmission  Company  delivers  only  a  portion  of 

1613  their  natural  gas  requirements  shall  be  the  maxi¬ 
mum  volumes  which  the  Commission  has  authorized 
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Tennessee  Gas  Transmission  Company  to  deliver  to  these 
so-called  contract  demand  customers. 

Fourth,  the  demands  of  gas  companies  who  buy  all  of 
their  requirements  for  specific  areas  from  Tennessee  Gas 
Transmission  Company  shall  be  as  estimated  in  the  table, 
which  estimates  are  largely  based  on  data  submitted  by 
these  companies  or  by  Tennessee  Gas  Transmission  Com¬ 
pany  in  proceedings  before  the  Commission. 

Fifth,  that  the  peak  day  demand  of  all  customers  occurs 
on  the  same  day. 

•  •  •  • 

1630  Q  Now,  on  line  22  of  page  1  of  Exhibit  42,  col¬ 
umns  2,  3  and  4,  what  do  you  show  is  indicated  by 

the  figures  there?  A  Those  figures  indicate  that  require¬ 
ments  on  a  peak  day  would  be  in  excess  of  actual  ca¬ 
pacity. 

Q  On  the  basis  that  these  estimates  are  actually  realized 
in  actual  operation?  In  other  words,  there  is  that  possi¬ 
bility?  A  That  is  correct. 

Q  Will  you  continue?  Do  you  have  anything  further 
to  say  with  regard  to  those  figures?  A  The  figures  there 
indicate  that  there  would  be  a  possibility  of  a  deficiency  in 
the  order  of  22,000  to  25,000  Mcf  a  day,  but  it  is  my 
recollection  of  Mr.  Symonds’  testimony — 

Q  (Interposing)  That  is  in  the  current  hearing?  A 
In  this  hearing.  (Continuing)  — that  if  the  Oak  Ridge 
load  was  served,  and  the  G-889  project  was  not  in 

1631  operation,  there  would  be  no  need  for  any  curtail¬ 
ment  on  the  TGT  system  during  the  1949-50  winter. 

•  •  •  • 

THE  WITNESS :  I  would  like  to  add  that  I  think  that 
is  probably — I  agree  with  that,  because,  as  I  stated  pre¬ 
viously,  the  24,000  figure  for  the  Alabama-Tennessee 
Company  is  probably  on  the  high  side.  The  estimate  for 
Tennessee  Natural  Gas  Company  may  be  a  little  high — 
Tennessee  Gas  Lines,  Inc.,  rather — and  the  capacity  fig¬ 
ures  used  on  this  table  assume  that  the  actual  capacity 
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will  be  3  per  cent  above  the  nominal  whereas  the  record 
in  this  proceeding  shows  that  during  the  whole  month  of 
February  deliveries  averaged  625,000  Mcf  a  day,  or  4 
per  cent  above  nominal,  and  that  on  one  day  deliveries 
were  made  at  the  rate  of  635,000  Mcf  per  day,  although 
that  rate  could  not  be  maintained  on  succeeding  days.  So 
that,  taking  into  account  the  possibility  of  greater  capacity 
and  slightly  lower  loads,  it  seems  to  me  that  you,  in  effect, 
get  a  balance  between  the  capacity  and  demand  for  1949-50 
winter. 

*  •  •  * 

1632  Q  The  estimates  with  respect  to  which  you  are 
testifying  concerning  the  forthcoming  1949-50  win¬ 
ter  season  actually  assume  the  most  adverse  conditions, 
so  to  speak,  from  the  point  of  viewT  of  demand?  A  I 
think  that  is  correct. 

Q  Now^,  further,  with  respect  to  page  1  of  Exhibit  42, 
have  you  indicated  that  in  later  winters  there  may  be  possi¬ 
bilities  of  curtailment?  A  Yes.  Of  course,  if  you 

1633  assume  that  no  further  capacity  will  be  added  to 
the  TGT  system,  and  the  load  of  these  require¬ 
ments  customers  keeps  on  growing,  you  finally  get  to  the 
point  w’here  there  is  an  indicated  deficiency,  or  an  indi¬ 
cated  excess  of  requirements  over  capacity  by  increasing 
amounts. 

•  •  •  * 

1634  Q  Therefore,  the  possibility  in  future  winters 
as  reflected  on  page  1  of  Exhibit  42  of  requirements 

possibly  exceeding  delivery  capacity  are  based  on  the 
assumption  that  Tennessee  Gas  Transmission  Company 
cannot  and  does  not  go  forward  successfully  in  support 
of  its  certificate  applications  in  Dockets  No.  G-962-B  and 
G-1070?  A  It  is  right  in  the  hearing  of  the  exhibit.  It 
says  it  assumes  there  is  no  increase  in  the  delivery  capacity 
of  TGT  beyond  that  obtainable  upon  completion  of  facilities 
now’  certificated  by  the  Federal  Power  Commission. 

Q  On  the  assumptions  stated,  and  with  reference  to 
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the  possibilities  of  requirements  exceeding  the  certificated 
capacity,  do  I  understand  that  the  indicated  increased  ex¬ 
cess  of  requirements  over  capacity  is  due,  or  would  be 
due,  entirely  to  the  loading  onto  the  system  of  Tennessee 
of  the  Atomic  Energy  load?  A  No,  on  the  basis  of  fig¬ 
ures  on  page  1.  If  you  took  out  the  60,000  for  the  G-1065 
project  beginning  in  the  printer  of  1951-52,  you  would  have 
a  situation  where  there  would  be  an  excess  of  demand  on 
the  TGT  system  over  its  capacity,  assuming  that  there  is 
no  further  increase  in  the  capacity,  and  the  amount  of 
such  excess  of  demand  can  be  determined  by  merely  sub¬ 
tracting  60,000  from  the  figures  on  line  22  in  columns 
1635  6  to  9,  which  would  be  12,100  Mcf  on  the  peak  day 
of  the  winter  of  1951-52,  or  1^%  of  the  require¬ 
ments  on  that  day.  For  the  winter  of  ’52-53,  the  excess 
of  demand  would  be  23,000  Mcf,  or  2.8  per  cent  of  require¬ 
ments;  for  the  1953-54  winter,  the  excess  would  be  33,300, 
or  4  per  cent  of  requirements,  and  for  the  next  winter, 
it  would  be  41,600  Mcf,  or  5  per  cent  of  requirements. 

Q  Referring  to  page  2  of  Exhibit  42,  what  do  you 
show  on  that  page,  Mr.  O’Connor?  A  Page  2  of  this  Ex¬ 
hibit  illustrates  the  amount  by  which  firm  deliveries  to  each 
customer  w’ould  be  reduced  on  peak  days  of  the  various 
years  if  a  uniform  percentage  reduction  wras  applied  to 
the  demands  of  all  customers  to  bring  deliveries  and  ca¬ 
pacity  in  balance. 

Q  Do  you  think  that  application  of  the  uniform  per¬ 
centage  reduction  to  all  of  Tennessee’s  customers,  particu¬ 
larly  requirements  contract  customers,  would  be  a  very 
practical  plan?  A  No,  I  do  not.  But  it  is  probable  that 
some  practical  plan  could  be  devised  which  w^ould  produce 
results  not  far  different  from  these. 

MR.  MAY:  You  are  not  presenting  this  as  a  practical 
plan,  as  I  understand  your  testimony. 

THE  WITNESS:  *Notpage2. 

MR.  McGRATH:  May  I  ask  a  question  for  clarifica¬ 
tion? 
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PRESIDING  EXAMINER :  You  may. 

1636  MR.  McGRATH:  Page  1,  of  course,  does  not 
present  any  plan,  does  it? 

THE  WITNESS:  No. 

MR.  McGRATH:  When  you  say  “not  page  2”,  you 
don’t  mean  to  infer  that  page  1  presented  any  plan. 

THE  WITNESS:  Page  2  is  merely  an  illustration  of 
the  effect  of  applying  a  uniform  percentage  curtailment 
to  the  estimated  demands  shown  on  page  1.  Then  I  said 
that  I  did  not  think  a  plan  involving  such  uniform  curtail¬ 
ment  over  all  loads  is  practical,  but  that  I  think  a  practical 
plan  which  might  be  adopted  would  produce  results  not 
materially  different  from  this  one  here. 

MR.  McGRATH :  As  shown  on  page  2  ? 

THE  WITNESS :  On  page  2. 

PRESIDING  EXAMINER :  Your  page  2  is  an  illustra¬ 
tion  of  what  would  happen  under  the  situation  contained 
in  line  23  on  page  1  ? 

THE  WITNESS :  That  is  correct. 

PRESIDING  EXAMINER:  And  does  not  cover  what 
would  happen  under  line  24? 

THE  WITNESS:  That  is  right. 

BY  MR.  FL ANINGAM : 

Q  Mr.  O’Connor,  have  you  considered,  assuming  the  de¬ 
mands  of  Tennessee  Gas  Transmission  customer  companies 
should  exceed  the  capacity,  as  reflected  on  Exhibit  No.  42, 
what  the  effect  of  the  indicated  excess  of  demand 

1637  over  capacity  would  be  with  respect  to  various  cus¬ 
tomers  of  the  Tennessee  Gas  Transmission  Com¬ 
pany?  A  I  have. 

•  •  •  • 

1639  Q  What  is  the  estimated  deficiency  for  1949-50, 
according  to  the  Columbia  estimate?  A  135,000 
Mcf  on  the  peak  day. 

Q  Continue.  A  The  indicated  curtailment,  if  you  ap¬ 
ply  the  figures  on  page  2  of  Exhibit  42  for  Columbia  in 
the  1949-50  winter,  would  be  13,000  Mcf. 
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•  •  •  • 

1640  MB.  COOPER:  And  yon  add  that  13,000  to  the 
indicated  deficiency  yon  show  in  the  Exhibit? 

THE  WITNESS :  No.  My  fignres  show  what  percent¬ 
age  that  13,000  is  of  the  total  requirements  of  Columbia 
and  the  industrial  requirements  of  Columbia,  as  estimated 
on  the  next  winter’s  peak  day. 

PRESIDING  EXAMINER :  For  practical  purposes,  it 
might  be  added  to  the  135,000  already  curtailable,  how¬ 
ever. 

•  •  •  • 

1641  THE  WITNESS :  Mr.  Examiner,  your  ques¬ 

tion,  as  I  interpret  it,  infers  a  curtailment  of  de¬ 
liveries  from  other  suppliers. 

PRESIDING  EXAMINER:  No,  not  a  curtailment  in 
deliveries  from  other  suppliers,  but,  as  I  understand  your 
statement,  the  estimates  assume  that  the  system  here  would 
have  308,000  of  industrial  gas,  which  already  would  be  cur¬ 
tailed  to  the  extent  of  135,000  if  no  gas  were  curtailed,  or 
if  there  were  no  curtailment  of  the  portion  of  gas  which 
Tennessee  was  to  supply  to  Columbia. 

ME.  FLANINGAM:  That  is  according  to  the 

1642  Columbia  estimates. 

PRESIDING  EXAMINER:  In  other  words, 
because  of  shortages  in  contracts.  In  other  words,  be¬ 
cause  they  did  not  have  contracts  for  enough  gas  to  supply 
all  their  customers,  plus  their  own  sources  of  supply,  they 
would  be  in  the  position  of  being  unable  to  supply  135,000 
of  the  industrial  demand,  so  that  the  effect  upon  industrial 
consumers,  assuming  it  would  be  reflected  upon  them,  would 
be  cumulative  to  add  this  13,000  to  the  135,000. 

THE  WITNESS:  No,  I  don’t  think  I  agree  with  that, 
Mr.  Examiner.  In  the  first  place,  the  135,000  is  on  the 
basis  of  the  estimates  of  demand  and  estimates  of  supply. 

PRESIDING  EXAMINER :  That  is  right. 

THE  WITNESS:  Now,  the  estimates  of  supply  from 
TGT  used  by  the  Columbia  System  in  the  Exhibits  I  have 
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used,  were  350,000  Mcf  a  day,  and  this  record  indicates 
that  the  delivers,’  will  probably  be  390,000  a  day,  or  maybe 
a  lot  more. 

PRESIDING  EXAMINER:  If  it  is  only  350,000,  as 
assumed,  that  would  be  true.  If  their  deliveries  were 
upped  to  390,000,  then  you  would  first  subtract  the  40,000 
before  you  added  the  13,000.  That  would  be  the  only 
difference. 

THE  WITNESS:  If  deliveries  continue  in  excess  of 
350,000  Mcf  a  day  to  Columbia  all  year  long,  they  will 
have  a  lot  more  gas  in  storage  than  they  anticipated  and 
their  deliverability  from  storage  would  be  greater 
1643  than  estimated  in  these  Exhibits  I  used.  As  a  mat¬ 
ter  of  fact,  their  deliverability  today  is  far  in  excess 
of  what  they  assumed  when  they  made  these  estimates  in 
Exhibit  135  in  Docket  G-859  because  we  had  a  proceeding 
here  within  the  last  couple  weeks  in  which  the  vice-presi¬ 
dent  and  general  manager  of  the  Manufacturers  Company 
said  that  due  to  the  mild  winter  the  Columbia  System  had, 
on  April  first,  as  much  gas  in  storage  as  it  anticipated 
having  on  Julv  15. 

BY  MR.  PLANING  AM: 

Q  That  is,  the  current  year — 1949?  A  Of  this  current 
year.  If  it  is  that  well  off  in  storage  today,  its  deliver¬ 
ability  from  storage  can  conceivably  be  far  greater  than 
was  estimated  in  this  Exhibit  in  Docket  G-859.  So,  you 
may  not  get  any  of  this  deficiency  of  135,000,  and  that  is 
why  I  prefer  to  measure  the  effect  of  this  13,000  curtail¬ 
ment  on  the  basis  of  total  requirements  and  industrial 
requirements. 

PRESIDING  EXAMINER :  Whatever  it  was,  it  would 
be  added  to  any  deficiency  which  existed  by  reason  of  lack 
of  supplies  from  other  sources,  however. 

THE  WITNESS :  There  may  not  be  a  deficiency. 

PRESIDING  EXAMINER:  I  say  if  there  was  any. 
Put  it  that  way.  I  said  whatever  existed.  I  thought  I 
was  putting  that  broad  enough  to  cover  the  possibility 
there  might  not  be  any  deficiency  from  other  sources. 
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•  •  •  • 

1649  BY  MR.  FLANINGAM : 

Q  Mr.  O'Connor,  your  testimony,  as  I  understood 
it  previously,  was  that  by  reason  of  the  mild  winter  this 
past  winter  all  of  these  companies  are  in  better  shape  than 
they  expected  to  be  at  the  time  they  prepared  the  esti¬ 
mates  to  which  you  have  made  reference.  A  I  think 
that’s  true. 

Q  Before  the  noon  recess  I  believe  you  were  testifying 
with  respect  to  the  peak  day  requirements  and  supply  as 
estimated  by  the  Columbia  Gas  System,  and,  as  I  recall, 
you  had  concluded  what  you  had  to  say  with  respect  to 
the  1949-50  estimates.  A  I  think  that’s  true. 

•  •  •  • 

1650  Now,  with  respect  to  the  winter  of  1950-51,  the 
Columbia  System  estimate  of  total  peak  day  require¬ 
ments  is  2,369,000  Mcf.  The  estimate  of  peak  day  in¬ 
dustrial  gas  requirements  is  287,000  Mcf  for  customers 
served  directly  by  Columbia,  27,000  for  Cincinnati  Com¬ 
pany,  13,000  for  Dayton  Company,  or  a  total  of  327,000. 

Now,  the  latter  figure  does  not  include  anything  for 
"Washington,  and  it  doesn’t  include  anything  for  the  in¬ 
dustrial  load  at  Baltimore,  which  Columbia  proposes  to 
serve  but  has  not  been  authorized  to  serve. 

Q  In  other  words,  you  haven’t  broken  down  anything 
in  the  figures  you  have  given  for  industrial  sales — yes,  in¬ 
dustrial  requirements — for  Washington  and  Baltimore? 
A  (Witness  nodding  affirmatively.) 

Q  However,  in  your  total  peak  day  requirements  the 
2,369,000  Mcf  to  which  you  previously  testified,  did  you 
not  include  in  that  the  amount  that  Columbia  provided  for 
its  proposed  service  to  Baltimore  which  has  not  yet  been 
authorized?  A  Yes.  That  is  60,000  Mcf  a  day  in  their 
estimate. 

1651  Q  All  right.  Continue.  A  The  indicated  de¬ 
ficiency  in  supply  for  Columbia  on  the  basis  of 
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their  estimates  was  97,000  Mcf.  The  indicated  curtailment 
on  page  2  of  Exhibit  42  is  29,000  Mcf. 

Q  That  is  for  the  Columbia? 

•  •  •  • 

BY  MB.  FLANINGAM : 

Q  Now,  with  regard  to  the  1951-52  estimates  which 
Columbia  submitted? 

•  •  •  • 

1652  A  The  indicated  deficiency  on  that  peak  day  is 
85,000  Mcf.  The  indicated  curtailment  for  the  1951- 

52  peak  day  on  page  2  of  Exhibit  42  is  38,000  Mcf  per 
day. 

•  •  •  • 

Q  Now,  with  respect  to  the  latest  estimates  of 

1653  requirements  which  have  been  submitted  and  are  a 
matter  of  official  record  with  the  Commission  with 

regard  to  the  Consolidated  Gas  System  and  its  subsidiary 
companies,  have  you  made  a  study  of  those  estimates?  A 
Yes. 

•  •  •  • 

Q  Now,  will  you  state  what  those  estimates  reflect 
with  regard  to  that  system? 

•  •  •  • 

1654  For  the  winter  of  1949-50  the  estimated  peak  day 
requirements  were  1,549,000  Mcf,  for  industrial  con¬ 
sumers  334,000  Mcf,  and  an  indicated  deficiency  of  139,000 
Mcf. 

PRESIDING  EXAMINER:  When  you  are  talking 
about  that  indicated  deficiency,  that  is  without  any  allow¬ 
ance  for  further  deficiency  caused  by  any  allocation  pro¬ 
posed  here? 

THE  WITNESS :  It  is  what  is  in  this  exhibit 
PRESIDING  EXAMINER:  That  is  what  was  indi¬ 
cated  at  the  time  of  the  exhibit  on  the  basis  of  the  System’s 
own  figures? 

THE  WITNESS:  That’s  right. 
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PRESIDING  EXAMINER:  I  believe  for  the  record 
that  Hope  Natural  Gas  Company  is  the  only  portion  of  the 
Consolidated  System  affected  here  in  these  figures. 

THE  WITNESS :  That’s  correct. 

PRESIDING  EXAMINER :  All  right. 

THE  WITNESS:  But  I  have  treated  the  thing  as  a 
unit  because  Hope  and  East  Ohio  and  Peoples  are  all  well 
integrated  and  shift  gas  around  between  them. 

•  •  •  • 

1655  The  indicated  curtailment  on  the  basis  of  page  2 
of  Exhibit  42  for  Hope  Natural  Gas  Company  would 

be  somewhere  in  the  order  of  7,000  Mcf, 

•  •  •  • 

For  the  winter  of  1950-51  the  estimated  total  require¬ 
ments  of  the  Consolidated  System  is  1,787,000  Mcf.  The 
indicated  peak  day  requirement  of  the  industrial  con¬ 
sumers  on  the  same  day  is  379,000  Mcf.  The  indicated  de¬ 
ficiency  in  supply  is  318,000  Mcf.  The  indicated  curtail¬ 
ment  no  page  2  of  Exhibit  42  for  Hope  Natural  Gas  Com¬ 
pany  is  approximately  13,000  Mcf. 

•  •  •  • 

1656  For  the  next  winter,  1951-52,  the  estimated  total 
requirements  of  the  Consolidated  System  are  1,952,- 

000  Mcf.  For  industrial,  379,000.  The  deficiency  is  372,000. 
The  indicated  curtailment  on  page  2  of  Exhibit  42  is  ap¬ 
proximately  17,000. 

•  *  •  • 

1660  Q  Now,  with  respect  to  what  the  official  records 
of  the  Commission  show  with  respect  to  the  esti¬ 
mates  submitted  by  Louisville  Gas  and  Electric  Company 
as  to  requirements  and  supply,  have  you  made  a  study 
of  that  matter,  Mr.  O’Connor?  A  Yes. 

*  •  •  • 

1661  A  It  will.  The  correct  thing  is  that  the  indicated 
curtailment  on  page  2  of  this  Exhibit  42  for  Louis¬ 
ville  for  the  1949-50  winter  is  700  Mcf, 
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•  #  •  • 

1662  Now,  the  indicated  curtailment  on  page  2  of  Ex¬ 
hibit  42  for  Louisville  for  the  1950-51  winter  peak 

day  is  1,300  Mcf, 

•  •  •  • 

Q  Now,  with  regard  to  the  estimates  for  the  1951-52 
winter  peak? 

•  •  •  • 

1663  The  indicated  curtailment  on  page  2  of  Exhibit 
42  is  1,700  Mcf, 

•  •  •  • 

1665  BY  ME.  FLANINGAM : 

Q  With  regard  to  Texas  Gas  Transmission  Cor¬ 
poration,  Mr.  O’Connor,  page  2  of  Exhibit  42,  what  have 
you  indicated  as  a  possible  curtailment,  assuming  the  esti¬ 
mates  to  have  been  reflected  earlier  in  the  exhibit?  A  500 
Mcf  per  day  on  the  1949-50  peak  day. 

Q  You  even  show  as  low’  as  400  Mcf,  do  you  not?  A 
Yes.  1,000  Mcf  on  the  1950-51  peak  day.  1,300  on  the 
1951-52  peak  day. 

Q  In  other  words,  in  about  the  same  category  as  has 
been  indicated  for  Louisville  Gas  and  Electric?  A  Just 
a  little  bit  less. 

Q  Have  you  made  any  study  and  estimates  of  the  vol¬ 
umes  of  gas  to  be  available  in  the  years  1949,  1950  and 
1951  to  Tennessee  Gas  Transmission’s  contract  demand 
customers,  assuming  the  AEC  load  served  60,000 

1666  Mcf  per  day  beginning  in  the  fall  or  early  winter 
of  1949?  A  Yes,  sir,  I  have. 

Q  What  does  your  study  indicate  will  be  available?  A 
To  the  so-called  contract  demand  customers? 

Q  Yes.  And  that  is  from  the  Tennessee  Gas  Trans¬ 
mission  System. 

•  •  •  • 

1667  A  Well,  it’s  about  10  billion  cubic  feet  more  than 
the  amount  which  would  be  obtained  by  taking  the 
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present  authorized  contract  demand  of  585,200  Mcf  per 
day  and  multiplying  by  365  days. 

•  •  *  • 

1668  Q  You  carried  that  forward,  your  study  in  that 
regard,  for  the  year  1950?  A  Yes,  sir. 

Q  What  was  the  result  of  that  ? 

•  •  •  • 

1669  A  *  *  *  If  the  pipe  line  operates  at  794,000  Mcf 
per  day  throughout  the  year,  it  will  deliver  290  bil¬ 
lion  cubic  feet  to  these  customers,  so  that  the  figures  are 
just  about  in  balance  as  between  estimated  requirements 
and  estimated  capacity. 

•  •  •  • 

1669  Q  Now,  with  respect  to  the  year  1951,  Mr.  O’Con- 
nor,  have  you  made  a  similar  study  on  an  annual 

basis  for  that  calendar  year?  A  Yes,  sir. 

Q  Will  you  state  what  that  has  been  and  the  result 
of  it?  A  For  that  year  the  estimated  requirements 

1670  are  on  the  same  basic  assumptions  as  for  the  year 
1950— 

Q  You  assume,  however,  for  1951  that  the  Lobelville- 
Chattanooga-Knoxville  project  would  be  in  operation 
throughout  the  year?  A  Throughout  the  entire  year. 

Q  In  1950  you  only  assumed  a  quarter  of  the  year?  A 
That’s  right.  That’s  about  the  major  change  between  the 
two  sets  of  figures,  although  there  is  a  small  growth  in 
the  estimated  requirements  of  the  smaller — 

Q  — requirements  customers?  A  Smaller  require¬ 
ments  customers.  And  on  that  basis  the  total  require¬ 
ments  would  be,  for  the  year  1951,  299  billion  cubic  feet. 
And  the  total  delivery  capacity  of  the  TGT  system  would 
be  still  290  billion  feet,  and  there  would  be  a  deficiency 
of  9  billion  feet  or  approximately  25,000  Mcf  a  day,  or 
three  per  cent  of  the  requirements  of  the  customers. 

•  •  *  * 
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1671  BY  MB.  FLANINGAM : 

Q  Mr.  O’Connor,  on  the  three-year  basis  to 
which  you  made  reference,  the  years  1949  through  1951, 
having  in  mind  the  capacity  of  the  presently  authorized 
facilities  of  Tennessee  Gas  Transmission  Company  and  the 
requirements,  what  is  indicated  with  respect  to  whether  or 
not  gas  would  be  available  to  serve  60,000  Mcf  per  day 
to  East  Tennessee  for  resale  to  the  Atomic  Energy 

1672  Commission  beginning  on  or  about  November  1, 
1949?  A  If  that  sale  is  made  in  the  way  you  de¬ 
scribed  it,  the  indications  are  that  for  the  three-year 
period,  1949,  1950  and  1951,  Tennessee  will  have  on  an 
annual  basis  a  volume  of  gas  sufficient  to  meet  all  re¬ 
quirements  of  all  its  presently  authorized  customers. 

Q  Now,  until  such  time  as  the  Lobelville-Chattanooga- 
Knoxville  pipe  line  project  authorized  in  Docket  G-889  is 
constructed  and  placed  in  operation,  what  is  the  situation 
as  to  supply  that  would  be  available  on  an  annual  basis 
or  12-months  basis?  A  Well,  there  is  adequate  supply  on 
that  basis  too,  and  there  is  probably  an  adequate  supply 
even  on  a  peak  day  basis. 
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Cross  Examination 
BY  MR.  MAY: 


•  •  •  • 

1677  Q  I  notice  on  your  Exhibit  42  that  you  assume 
that  East  Tennessee  Natural  Gas  Company  will  not 
have  its  Chattanooga-Knoxville  line  in  service  by  the  win¬ 
ter  of  1949-50.  A  That  is  right. 

Q  Is  that  correct  ?  A  Yes. 

Q  And  do  you  predicate  that  upon  their  testimony  in 
this  proceeding  as  to  their  expectations  as  to  when  they 
will  commence  and  complete  construction  of  the  line?  A 
Yes. 

Q  But  I  notice  on  page  2  of  Exhibit  42  when  you 
apply  your  percentage,  you  show  a  figure  of  2,200  as  pos- 
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sible  curtailment  to  East  Tennessee  for  the  winter  of 
1949-50.  A  That  percentage  applies  to  the  loads  shown 
for  East  Tennessee  Natural  Gas  Company’s  G-1065  proj¬ 
ect,  60,000 — 

Q  (Interposing)  That  is  the  Atomic  Energy  Commis¬ 
sion  load  of  East  Tennessee  and  not  the  Chattanooga- 
Knoxville  load,  isn’t  that  correct?  A  That  is  correct. 

Q  You  have  applied  on  your  page  2  a  percentage  for 
the  winter  of  1949-50  of  3.6  per  cent,  and  that  includes  the 
Atomic  Energy  Commission  load,  and  they  would  be  cur¬ 
tailed  that  percentage  along  with  everybody  else? 
1678  A  Yes. 

Q  Is  that  the  way  to  understand  page  2?  A 
That  is  the  way  these  figures  are  worked  out  on  page  2. 

Q  But  you  present  an  alternative  on  page  1  as  to  the 
percentage  that  would  be  applied  if  AEC  were  not  cur¬ 
tailed  along  with  other  customers,  or  prospective  cus¬ 
tomers.  A  No — 

Q  (Interposing)  Item  B  under  line  23.  A  No.  This 
percentage  represents  the  amount  which  you  would  have 
to  curtail  if  you  limited  the  curtailment  only  to  the  con¬ 
tract  demand  customers,  and  to  the  AEC,  and  you  didn’t 
curtail  anybody  else. 

PRESIDING  EXAMINER:  In  other  words,  that  does 
not  omit  AEC,  or  the  Atomic  Energy  Commission,  from  the 
curtailments,  but  only  omits  the  requirements  customers. 
Is  that  it? 

THE  WITNESS:  That  is  right. 

PRESIDING  EXAMINER:  Under  either  alternative, 
you  would  have  a  right  to  curtailment  of  the  Atomic 
Energy  Commission  gas  ? 

THE  WITNESS:  Yes. 

BY  MR.  MAY : 

Q  There  would  not  be  a  curtailment?  A  There 
would  be. 

Q  There  would  be  ?  A  Yes. 
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Q  I  see.  Your  second  alternative,  if  uniform 
1679  percentage  curtailment  is  applied  to  all  contract  de¬ 
mand  loads,  and  deliveries  for  AEC,  that  would  ex¬ 
clude  the  requirements  customers  as  suffering  any  part  of 
the  curtailments  under  your  second  alternative? 

THE  WITNESS:  The  other  requirements  customers 
other  than  this  60,000  load  to  AEC. 

BY  MR.  MAY: 

Q  What  was  the  theory  of  that,  Mr.  O’Connor,  that 
there  would  be  a  curtailment  of  the  contract  demand  cus¬ 
tomers  and  not  of  the  requirements  customers?  A  Cur¬ 
tailment  of  these  smaller  requirements  customers  is,  in  my 
opinion,  just  not  practical,  because  their  deliveries  are 
almost  exclusively  to  residential  and  commercial  con¬ 
sumers,  and  the  amount  of  deficiency  indicated  in  this  pic¬ 
ture  on  all  of  the  system  tied  into  the  TGT  system  is  such 
that  I  don’t  think  it  would  be  warranted  suggesting  a 
curtailment  of  residential  and  commercial  customers. 
Then,  in  addition,  some  of  these  small  companies  take  so 
little  gas  that  it  is  just  really  too  much  trouble  to  go 
around  and  try  to  curtail  them. 

•  •  •  • 

1681  PRESIDING  EXAMINER:  I  had  in  mind  to 
inquire  whether  I  was  entirely  clear  on  the  purpose 
of  your  Exhibit.  The  purpose  of  your  Exhibit  is  to  show 
that  there  exists  curtailable  loads,  or  loads  which  may  be 
curtailed,  for  the  purpose  of  finding,  if  it  can’t  be  found 
anywhere  else,  the  60,000  Mcf  of  gas  required  to  meet 
the  needs  of  the  Atomic  Energy  Commission’s  contract 
here. 

•  •  •  • 

MR.  FLANINGAM:  I  think,  Mr.  Examiner,  it  goes 
more  to  the  feasibility  of  the  matter,  and  indicates  how 
relatively  minor  the  matter  would  be  even  taking  on  this 
Atomic  Energy  load. 

PRESIDING  EXAMINER:  Isn’t  feasibility  the  whole 
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question  as  to  whether  it  can  be  done  or  not?  Isn’t  that 
what  feasibility  amounts  to?  After  all,  we  are  not  talking 
here  about  some  of  these  highly  technical  feasibilities  that 
the  Army  Engineers  talk  about,  that  they  can  do  anything 
if  they  get  enough  money  to  do  it  with.  This  is  a  question 
of  whether  or  not  it  is  practical. 

MR.  FLANINGAM :  That  is  true. 

PRESIDING  EXAMINER :  All  right. 

MR.  FLANINGAM:  And  physically  possible,  cer¬ 
tainly. 

1682  PRESIDING  EXAMINER :  Yes. 

BY  MR.  MAY : 

Q  As  I  understand  it,  Mr.  O’Connor,  then,  you  are  not 
recommending  to  the  Commission  either,  what  I  might  call 
your  plan  A,  or  Plan  B,  in  line  23.  A  That  is  right. 

Q  Under  either  one  of  those  plans,  however,  the  con¬ 
templation  is  that  AEC  shall  participate  in  the  curtail¬ 
ment?  A  The  amount  of  curtailment  is  so  small  in  all  in¬ 
stances  that  I  think  it  would  be  reasonable  to  expect  them 
to  take  part  of  it. 

Q  Then  they  would  be  below  the  60  million  feet  per 
day,  which  is  on  the  contract  to  East  Tennessee  and  which 
we  have  agreed  to  supply?  A  That  is  right. 

Q  If  either  plan  became  effective. 

MR.  FLANINGAM:  May  I  interject?  You  have  not 
testified  that  either  of  these  are  plans  that  you  are  sub¬ 
mitting. 

THE  WITNESS :  No,  I  didn’t  say  that. 

MR.  MAY :  On  direct  examination  he  said  at  one  point 
that  he  didn’t  think  it  was  a  practical  plan.  As  I  re¬ 
member  it,  that  expression  was  used.  I  was  just  using  the 
same  word  he  used  on  direct  examination,  if  I  recall  his 
testimony  correctly  and  I  think  we  had  a  little  colloquy 
at  that  time. 

THE  WITNESS:  That  is  the  way  I  described 
line  23. 

1683  BY  MR.  MAY: 

Q  As  a  plan?  A  As  not  a  practical  plan. 
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PRESIDING  EXAMINER:  I  think  perhaps  I  might 
ask  a  question  here  going  to  the  background  of  your 
testimony. 

Is  your  inclusion  of  the  Atomic  Energy  Commission 
among  those  which  might  be  curtailed  in  part  under  this 
based  upon  the  testimony  presented  on  their  behalf  as  to 
the  availability  of  substitute  fuel  for  reserve  purposes? 
THE  WITNESS :  That  is  right. 

•  •  •  • 

1684-85  Q  Mr.  O’Connor,  I  think  you  testified  that  last 
winter  there  was  no  curtailment  on  the  Columbia 
system.  Do  you  happen  to  know  what  the  temperature 
records  were  on  the  Columbia  System  at  all?  A  No,  but 
my  understanding  is  that  the  temperature  never  got  down 
anywhere  near  as  low  as  the  temperature  on  which  you 
based  your  forecast  of  peak  day. 

Q  In  addition  to  that,  the  mean  temperature  day  by 
day  was  very  much  above  normal,  wasn’t  it?  A  It  was 
above  normal. 

Q  I  think  there  is  something  in  the  record  on  that.  Are 
you  familiar  with  what  happened  in  the  Columbia  System 
in  the  two  preceding  winters?  A  Yes,  sir. 

Q  Are  you  aware  that  some  towns  were  lost,  schools 
were  closed,  and  that  industries  were  closed  down  for 
1686  long  periods  of  time,  and  thousands  of  people  were 
out  of  work?  Are  you  aware  of  all  that?  A  Yes. 
•  •  •  • 

1693  BY  MR.  BALDRIDGE : 

Q  I  note,  Mr.  O’Connor,  that  in  line  2  of  page  1 
of  Exhibit  42,  you  referred  to  111,000  Mcf  in  all 
but  the  first  three  columns,  in  columns  4,  5,  6,  7, 

1694  8,  9.  That  gas  is  to  be  purchased  under  contract 
with  the  Chicago  Corporation,  is  it  not?  A  That 

is  correct. 

Q  By  the  Manufacturers  Light  &  Heat  Company?  A 
That  is  right. 
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•  •  •  • 

Q  Is  it  your  position  that  the  Commission  has  juris¬ 

diction  to  allocate  gas  which  Manufacturers  Light  &  Heat 
Company  is  to  buy  from  Chicago  Corporation? 

•  •  •  • 

MR.  FLANINGAM :  I  object  to  the  question,  Mr. 

Examiner.  I  don’t  think  the  witness  has  been  qualified 
as  a  legal  expert.  I  certainly  haven’t  submitted  him  as 
that.  I  submit  it  is  a  legal  conclusion  of  law. 

MR.  BALDRIDGE :  His  Exhibit  implies  certain  alloca¬ 
tion  of  this  gas.  I  should  be  permitted  to  inquire 
1695  into  the  basis  on  which  that  would  be  done. 

PRESIDING  EXAMINER :  I  think  that  would 
be  just  on  the  basis  of  an  estimate  that  the  Manufacturers 
was  in  the  same  position  as  your  other  client. 

MR.  BALDRIDGE :  No,  there  is  this  difference  if  Your 
Honor  please:  The  Manufacturers  buys  gas  from  Chicago 
Corporation,  or  will,  as  soon  as  the  contracts  are  activated. 
That  gas  comes  into  the  pipeline  from  Tennessee  Gas 
Transmission  as  gas  belonging  to  Manufacturers  Light  & 
Heat  Company.  Now,  that  is  one  thing.  It  is  one  thing 
for  the  Commission  to  say,  “We  can  allocate  gas  that  be¬ 
longs  to  Tennessee”,  and  it  is  another  thing  to  say,  “We 
can  allocate  gas  that  doesn’t  belong  to  Tennessee  which 
happens  to  be  in  the  pipeline.”  I  think  it  is  a  very  sharp 
legal  distinction. 

PRESIDING  EXAMINER:  There  may  be  a  legal  dis¬ 
tinction  which  is  a  matter  for  legal  argument,  but  I  think 
in  view  of  your  statement  made  at  the  opening  of  the 
hearing,  it  is  not  necessary  that  the  witness  may  have 
made  any  conclusions  of  law  in  order  to  have  placed  it  in 
here,  to  have  included  them  within  the  amounts  involved 
in  his  Exhibit. 

MR.  BALDRIDGE:  There  is  no  question  it  becomes 
a  part  of  the  Columbia  gas  supply  but  there,  again,  the 
question  is  whether  any  legal  rights  of  allocation  can  pos¬ 
sibly  attach  to  it. 
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•  •  •  • 

1696  MR.  FL  AXING  AM :  I  might  say  the  order  of 
the  Commission  refers  to  the  capacity  of  Tennessee 

Gas  Transmission  System. 

MR.  BALDRIDGE:  I  think  if  we  really  try  to  find 
out  on  what  basis  this  is  being  approved  by  the  Com¬ 
mission  staff,  perhaps  I  should  ask  the  Commission  counsel 
as  to  whether  it  is  the  contention  of  the  Commission  staff 
that  that  gas  is  also  subject  to  allocation. 

PRESIDING  EXAMINER:  I  think  your  question 
might  properly  be  addressed  to  counsel. 

MR.  FLANINGAM:  I  submit  that  the  witness  has 
been  tendered  for  examination,  and  this  'whole  discussion 
is  a  matter  for  legal  decision,  as  I  understand  it  I  do 
not  feel  it  has  any  pertinency  or  anything  to  do  with  the 
cross  examination  of  the  witness  and  the  direct  evidence 
that  has  been  presented  through  the  witness.  I  think  it 
would  expedite  matters  to  proceed  with  the  cross  examina¬ 
tion  of  Mr.  O’Connor. 

PRESIDING  EXAMINER:  I  think  counsel  has  asked 
you  a  question  'with  regard  to  this.  I  don’t  know’  whether 
you  propose  to  answer  it  or  not. 

MR.  FLANINGAM:  I  feel  that  my  statement  with 
respect  to  the  Commission’s  order  referred  to  the  capacity 
of  the  Tennessee  Gas  Transmission  System.  As  I 

1697  understand  the  situation,  Tennessee  Gas  Transmis¬ 
sion  Company  has  contracted  to  transport  a  certain 

volume  of  gas  when  and  if  it  has  the  facilities  and  ca¬ 
pacity  to  transport  that  volume  of  gas.  I  submit  that  that 
has  nothing  to  do  with  the  cross  examination  of  this 
witness. 

PRESIDING  EXAMINER :  I  think  that  perhaps  gives 
you  an  answer  as  to  his  basic  reason. 

MR.  BALDRIDGE :  I  won’t  pursue  it. 

•  •  •  • 

1705  MR.  COOPER:  There  is  one  point,  sir,  with 
respect  to  our  position  that  was  affected  by  a  state- 
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ment  of  the  Examiner,  and  I  did  not  question  it  at  the 
time,  but  as  I  understood  it,  you  stated  to  Mr.  Baldridge 
that  the  evidence  from  prior  hearings  is  evidence  with 
respect  to  this  show-cause  order. 

PRESIDING  EXAMINER:  The  prior  hearings  in 
1065  and  1070.  After  all,  this  was  not  sent  back  to  start 
at  the  beginning.  It  was  sent  back  for  the  purpose  of 
supplementing  the  evidence  which  was  had  and  for  other 
evidence  which  may  be  considered  in  regard  to  the  show- 
cause  portion  of  the  proceedings. 

MR.  COOPER:  I  understand  your  statement  now.  It 
is  my  position,  as  I  have  said  on  several  occasions,  that 
since  the  Hope  Company  was  not  a  party  at  that  time, 
and  was  not  in  the  proceedings,  we  regard  any  evidence 
at  that  time  as  not  the  basis  for  an  order  which  would 
in  any  way  affect  the  rate  schedule  under  which  Tennessee 
sells  and  delivers  gas  to  Hope  Natural  Gas  Company.  I 
think  that  if  there  was  to  be  any  such  order  as  a  result  of 
this  hearing,  that  such  evidence  should  now  be  pointed 
out  and  we  be  given  an  opportunity  to  cross  examine.  I 
don’t  know  what  the  Commission  staff  has  in  mind,  so  I 
don ’t  make  any  further  point  at  this  time. 

PRESIDING  EXAMINER:  I  don’t  know  whether 
there  is  anv  reliance  on  such  evidence  or  not. 

BY  MR.  COOPER: 

1706  Q  Mr.  O’Connor,  do  you  happen  to  have  Exhibit 
70  before  you?  That  is  the  one  I  recall  you  testified 
from  with  respect  to  the  Hope  Company.  If  you  don’t,  I 
have  a  copy  here.  A  I  have. 

Q  As  I  understand  it,  sir,  your  statements  with  regard 
to  Consolidated  System  were  based  on  statement  No.  2 
of  that  Exhibit? 

•  •  *  * 

PRESIDING  EXAMINER:  Just  to  refresh  my  mem¬ 
ory,  and  to  set  the  record  straight,  that  was  Exhibit  No. 
70*in  G-859? 

MR.  COOPER :  Yes,  sir. 
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PRESIDING  EXAMINER :  Thank  you. 

THE  WITNESS :  Yes,  they  appear  to  be. 

BY  MR.  COOPER : 

Q  I  direct  your  attention  to  the  last  column  under 
the  heading,  “Year  1952”  on  that  statement  from  which, 
as  I  understand  it,  you  took  a  figure  of  1,951,000,000  cubic 
feet  as  the  estimated  requirements  of  Consolidated  on  a 
peak  day,  and,  likewise,  the  figure  of  378  million  cubic  feet 
as  the  industrial  requirements  on  a  peak  day?  A  Yes. 

MR.  FLANINGAM:  Pardon  me.  Just  as  a  matter  of 
clarification,  my  notes  show  there  is  a  1,000  Mcf  difference. 

Apparently  that  is  due  to  a  rounding  out  of  the  fig- 
1707  ures.  Is  that  correct?  I  recall  the  statement  the 
total  estimated  peak  requirement  was  1,952,000  Mcf, 
and  for  the  direct  sale,  379,000  Mcf. 

THE  WITNESS :  That  is  the  same  figures  rounded  off 
to  the  nearest  thousand. 

BY  MR.  COOPER : 

Q  I  direct  your  attention  to  the  deficiency  as  estimated, 
shown  on  that  page  which  you  likewise  resited,  of  372 
million  cubic  feet,  and  would  it  not  be  true,  Mr.  O  ’Connor, 
on  the  basis  of  the  assumptions  there  set  forth,  that  if 
the  Hope  Company  were  curtailed  in  the  amount  shown  on 
page  2  of  your  Exhibit  42  for  that  peak  day,  that  that 
would  cause  a  curtailment  which  would  exceed  all  industrial 
requirements  to  throw  the  deficiency  into  the  domestic?  A 
If  such  a  load  was  actually  encountered  by  Consolidated 
System. 

Q  Yes,  that  is  the  whole  basis  of  the  Exhibit,  the  as¬ 
sumption  as  to  those  loads  and  deficiencies.  A  This  esti¬ 
mate  of  requirements  assumes  that  you  are  going  to 
take  on  so  much  load  that  you  will  again  he  back  in  the 
position  you  were  two  or  three  years  ago  of  having  to  cur¬ 
tail  all  of  your  industrial  business. 

Q  That  is  quite  true,  Mr.  O’Connor.  I  am  asking  you 
whether,  on  the  basis  of  the  assumptions  set  forth  in  that 
Exhibit,  a  curtailment  of  the  Hope  Company  in  the  amount 
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shown  on  the  second  page  of  Exhibit  42  would  not 

1708  throw  the  Consolidated  System  into  a  domestic  cur¬ 
tailment.  A  That  is  true,  but  I  have  great  dif¬ 
ficulty  believing  that  the  situation  would  actually  occur. 

Q  You  don’t  happen  to  have  any  facts  in  your  knowl¬ 
edge  which  would  indicate  otherwise,  do  you?  A  It 
would  seem  to  me  that  if  the  Consolidated  System  was 
faced  right  now  with  an  anticipated  deficiency  about  three 
years  from  now  of  the  extent  indicated  here,  that  it  would 
have  to  adopt  some  policy  with  respect  to  the  sale  of  gas 
which  would  not  involve  the  expansion  of  about  50  per 
cent  in  estimated  sales  in  order  to  keep  their  sales  reason¬ 
ably  within  balance  with  the  estimated  supply. 

Q  As  I  understand  it,  that  is  your  opinion?  A  It 
would  seem — 

Q  (Interposing)  My  question  is  whether  you  know  any 
facts  which  would  lead  you  to  any  other  conclusion.  A 
Any  other  conclusion  than  what? 

Q  Than  the  assumptions  set  forth  on  this  Exhibit. 

•  •  •  • 

1709  THE  WITNESS:  I  see  one  factor,  at  least. 
You  have  down  200  Mcf  a  day  from  Tennessee  Gas  Trans¬ 
mission  Company  for  the  year  1949.  They  are  already  de¬ 
livering  210  to  215  million  feet  a  day. 

BY  ME.  COOPER: 

Q  That  is  the  year  1949,  as  I  understand  it.  A  That 
is  right. 

Q  I  was  directing  your  attention  to  the  year  1952, 
Mr.  O’Connor. 

•  •  •  • 

1711  THE  WITNESS:  I  don’t  think  that  necessarily 
follows,  Mr.  Cooper,  because  the  figure  of  372,000 
deficiency  must  be  compared  not  only  with  379,000  of  in¬ 
dustrial  gas  sold  directly  by  Consolidated,  but  with  an  un¬ 
determined  amount  of  gas  sold  for  industrial  purposes, 
which  is  included  in  this  figure  of  285  million  cubic  feet  a 
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day  sold  to  other  wholesale  customers  for  resale.  If  only 
ten  per  cent  of  that  is  industrial,  you  are  still  in  balance, 
even  if  you  make  this  curtailment  that  I  speak  of. 

•  •  •  • 

1712  Q  Turning  to  the  pipeline  supplies  of  Consoli¬ 
dated  System,  as  shown  on  that  statement,  and  re¬ 
ferring  to  Tennessee  Gas  Transmission  Company,  isn’t  it 
assumed  in  the  years  1950,  ’51  and  ’52  that  the  Consolidated 
Companies  will  be  receiving  from  Tennessee  Gas  Trans¬ 
mission  Company  all  of  the  natural  gas  applied  for  by 
Tennessee  in  the  certificate  in  Docket  G-962?  A  That  is 
right 

Q  Which  has  not  yet  been  certificated?  A  That  is 
right. 

MB.  FLANINGAM :  For  clarification,  what  is  the 
amount? 

MR.  COOPER :  85,000  Mcf  per  dav. 

BY  MR.  COOPER : 

Q  With  respect  to  Panhandle  Eastern  Pipe  Line  Com¬ 
pany,  isn’t  it  true  that  for  the  years  1950,  ’51,  ’52,  that 
Exhibit  shows  62,500  Mcf  per  day  in  all  of  those  years,  and 
the  present  contracts  now  on  file  with  the  Commis- 

1713  sion  call  for  only  50,000  Mcf  per  day?  A  That  is 
correct. 

Q  You  did  mention  that  before,  but  only  with  respect 
to  the  year  1950.  A  Yes. 

Q  And  in  the  year  1952,  that  amount  is  further  in¬ 
creased  to  75,000  Mcf  per  day  on  this  Exhibit.  A  That 
is  right. 

Q  Then,  with  respect  to  Texas  Eastern  Transmission 
Corporation,  the  amount  of  200,000  Mcf  per  day  in  the 
years  1950,  ’51  and  ’52,  shown  in  line  28,  is  subject  to  a 
reduction  of  40,000  Mcf  per  day  in  line  with  the  Com¬ 
mission’s  order  in  Docket  G-1003?  A  Some  amount  of 
40,000  Mcf  or  less. 

Q  It  is  nearly  40,000,  isn’t  it?  The  further  along  you 
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progress?  A  There  are  certain  factors  still  undeter¬ 
mined  in  the  matter. 

Q  Not  according  to  the  Commission’s  order,  I  pre¬ 
sume.  A  Not  according  to  the  Commission’s  order,  but 
according  to  the  amounts  of  gas  which  the  customers  might 
want. 

•  •  •  • 

1719  BY  MR.  McGRATH : 

Q  Mr.  O’Connor,  I  take  it  that  you  are  familiar 
with  the  order  of  the  Commission  issued  under  date  of 
April  7  in  Docket  G-1065?  A  I  know  of  it.  I  wouldn’t 
know  whether  I  am  familiar  with  all  the  wording  of  it  or 
not. 

*  •  •  • 

1721  Q  Now,  in  that  order  provision  is  made  on  page 
5  to  the  effect  that  the  Commission  is  of  the  opinion 

that  it  should  do  everything  in  its  power  to  explore  the 
possibility  that  a  gas  supply  for  the  Oak  Ridge  pipe  line 
can  be  made  available  through  the  facilities  applied  for  in 
Docket  G-1070  or,  if  need  be,  through  an  allocation  apply¬ 
ing  generally  against  TGT’s  entire  system  capacity,  to  be 
borne  equitably  by  all  customers  and  areas  served  by 
Tennessee  Gas  Transmission  Company. 

You  are  familiar  with  that  phase  of  it?  A  Yes,  sir. 

Q  Now,  as  I  understand  it,  the  work  that  you  have 
done  in  this  connection  and  that  the  testimony  you  have 
presented  here  constitutes  a  part  of  that  exploration. 

•  •  •  • 

1722  THE  WITNESS :  This  is  intended  to  show  what 
the  probable  demand  and  capacity  on  the  TGT  sys¬ 
tem  is,  will  be  if  the  Atomic  Energy  Commission  is  served, 
and  the  effect  of  that  on  the  company’s  ability  to  serve 
other  loads. 

BY  MR.  McGRATH: 

Q  And  in  preparing  that  you  understood  that  you  were 
exploring  the  possibility  of  making  certain  curtailments 
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on  those  customers  in  the  event  that  it  became  necessary 
to  supply  Oak  Ridge  ?  Is  that  not  correct  ? 

•  •  •  • 

PRESIDING  EXAMINER:  Your  word  “exploring”  is 
not  too  clear.  I  don’t  know  just  exactly  what  you  mean  by 
that 

MR.  McGRATH:  I  am  referring  to  the  language  used 
in  the  order  itself  which  directed  that  an  “exploration”  be 
made.  They  used  that  language — to  determine  whether 
or  not,  as  I  have  stated  here, — that  is,  in  other 
1723  words,  to  find  out  if  the  gas  may  be  made  available 
through  the  facilities  applied  for  in  G-1070  or,  if 
need  be,  through  an  allocation  as  I  read  before. 

PRESIDING  EXAMINER:  I  think  it’s  obvious,  Mr. 
McGrath,  that  the  presentation  of  the  witness  is  a  portion 
of  the  exploration. 

MR.  McGRATH:  Yes,  that’s  right.  Now,  if  that  is  con¬ 
ceded,  I  don’t  know  that  I  need  press  that  I  want  to  tie 
it  in  to  what  the  Commission  directed  in  its  order  and 
have  the  record  clearly  show  that  that  is  the  purpose  of 
his  having  made  this  study  and  having  presented  it. 

PRESIDING  EXAMINER:  I  think  it’s  rather  obvious 
that  the  purpose  of  this  testimony  is  in  answer  to  that 
request  and  is  a  part  of  such  an  exploration — the  fact  the 
witness  is  put  on  the  stand  for  this  purpose. 

MR.  McGRATH :  Well,  the  witness  could  very  well  have 
said  that  in  answer  to  mv  question.  He  didn’t  answer  my 
question. 

•  •  •  • 

1727  BY  MR.  McGRATH : 

Q  Am  I  correct  in  the  understanding  that  the 
purpose  of  your  study  and  the  preparation  of  Exhibit  42 
based  on  that  was  to  ascertain  if  the  East  Tennessee 
Company  could  be  assured  of  a  supply  of  gas  as  a  result 
of  curtailing  customers  of  Tennessee  Gas  Transmission 
Company  if  it  developed  that  Tennessee  would  not  be  able 
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to  deliver  gas  to  the  Oak  Ridge  plant  from  other  sources? 
A  No.  It’s  merely  to  show  what  the  demand  and  supply 
on  the  Tennessee  system  will  be  if  you  put  the  Oak  Ridge 
load  on  the  line  and  you  don ’t  increase  the  capacity  of  the 
Tennessee  system.  And  it  shows  that  for  this  coining  win¬ 
ter  probably  there  will  be  no — that  all  the  loads,  including 
the  Oak  Ridge  load,  can  be  served  a  hundred  per  cent, 
and  that  on  an  annual  basis  you  can  take  care  of  the 

1728  situation  for  about  three  years,  and  that  on  a  peak 
day  basis  in  1950-51  and  all  these  other  winter  pe¬ 
riods  on  the  peak  day  you  would  have  to  curtail  somebody 
if  each  and  every  one  of  them  at  the  time  of  this  peak 
desired  the  maximum  amount  which  they  were  either  en¬ 
titled  to  under  contract  or  that  they  have  estimated  they 
will  need. 

Q  Well,  now,  you  have  stated  what  the  exhibit  shows, 
and,  of  course,  that’s  merely  repeating  what  you  said  yes¬ 
terday  in  substance.  Do  I  understand  that  you  are  taking 
the  position  that  you  don’t  know  whether  this  study  you 
made  and  the  exhibit  have  any  relationship  to  a  possible 
future  supply  of  gas  for  Oak  Ridge? 

•  •  •  • 

MR.  FLANINGAM:  — that  rather  obviously  might  be 
a  matter  that  might  be  considered.  I  think  it’s  rather  ob¬ 
vious  on  the  face  of  the  thing. 

MR.  McGRATH:  If  this  witness  knows  that,  he  can 
say  so  and  not  evade  that  very  simple  and  clear  question 
by  stating  what  the  exhibit  shows.  I  know  what  the  exhibit 
shows ;  at  least,  I  have  a  fairly  good  idea. 

PRESIDING  EXAMINER:  It  seems  to  me  it’s  the 
purpose  of  the  exhibit  that  is  important  and  that  a 
statement  that  the  exhibit  shows  that  is  the  purpose  of  the 
exhibit,  is  it  not? 

MR.  McGRATH:  That’s  right. 

1729  PRESIDING  EXAMINER :  Then  what  is  there 
to  probe  further? 

MR.  McGRATH:  As  to  whether  or  not  in  making  the 
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study  and  preparing  the  exhibit — now,  the  exhibits  shows 
certain  figures  and  certain  end  results,  but  this  man  as  the 
head  of  this  division  knows  what  the  exhibit  was  pre¬ 
pared  for  in  relationship  to  this  case,  and  that’s  what  I 
have  asked  him — if  it  isn’t  prepared  to  show  and  pur¬ 
ports  to  show  that  Oak  Ridge  may  obtain  certain  supplies 
of  gas  by  taking  it  from  certain  customers  of  Tennessee  in 
the  amounts  indicated  by  the  exhibit  or  the  percentages. 

Now,  I  am  asking  if  that  isn’t  the  fact  and  if  that  isn’t 
the  purpose  of  the  exhibit. 

•  •  •  • 

1730  MR.  FLANINGAM :  In  that  connection,  Mr.  Ex¬ 
aminer,  I  would  like  to  refer  to  the  statement  which 

I  previously  made — and  particularly  yesterday — with  re¬ 
gard  to  the  purpose,  among  others,  of  this  present  pro¬ 
ceeding.  I  think  that  is  a  matter  of  record,  and  I  don’t 
think  there  is  any  purpose  to  be  served  by  repeating  it 
here  again  at  this  moment  or  at  this  time. 

PRESIDING  EXAMINER:  I  think  even  if  the  wit¬ 
ness’  purpose  was  at  cross  purposes  with  that  of  counsel, 
it  would  be  immaterial. 

MR.  McGRATH :  Well,  I  won ’t  press  it. 

•  •  •  • 

1731  BY  MR.  McGRATH : 

Q  Now,  you  say,  as  I  understand  it,  that  if  cer¬ 
tain  steps  were  taken  as  disclosed  by  your  exhibit  it  would 
necessitate,  on  the  assumptions  that  you  made  in  this 
exhibit,  curtailments  representing  certain  percentages  as 
shown  on  page  1  of  Exhibit  42.  That  understanding  is 
correct,  is  it?  A  That’s  right. 

Q  And  that  on  page  2  it  would  show  what  the  percent¬ 
ages  would  represent  in  specific  amounts  as  applied  to 
the  various  companies,  customers  of  Tennessee,  listed  on 
page  2?  A  That’s  right. 

Q  And  you  have  said  that  that  does  not  represent  a 
practical  plan  for  curtailment?  That’s  also  true,  is  it  not? 
A  That’s  right. 
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Q  Now,  why  does  it  not  present  a  practical  plan  in  your 
opinon?  A  Well,  in  the  first  place,  some  of  these  cus¬ 
tomers  of  Tennessee  Gas  Transmission  Company  sell  gas 
only  for  domestic  and  commercial  use  and  don’t  have 
any — furthermore,  they  don’t  have  the  manufactured  gas 
equipment.  And  it  wouldn’t  be  desirable  to  curtail  any 
residential  or  commercial  load. 

1732  Then,  in  addition,  their  total  demand  and  the 
total  curtailment  which  would  result  from  curtailing 

these  people  by  these  amounts  is  not  worth  bothering  with 
in  the  operation  of  a  pipe  line  system  with  a  capacity  of 
800  million  feet  a  day.  It  would  be  more  trouble  to  get 
this  curtailment  in  effect  than  it  would  be  worth. 

Q  Well,  if  your  views  were  followed  in  that  respect, 
then  such  curtailment  as  would  be  made  would  fall  entirely 
on  the  so-called  demand  customers?  A  No.  I  would  in¬ 
clude  in  the  base  the  large  industrial  customers  served  by 
these  so-called  requirements  customers. 

Q  Without  respect  to  the  type  of  use  to  which  the  gas 
was  being  put  by  the  large  customers?  A  That’s  right. 

Q  Well,  now,  do  you  have  what  you  consider  to  be  a 
practical  plan  to  present  at  this  time?  A  I  just  stated  it. 

Q  Oh.  That  would  be  vour  plan  ?  A  I  think  it  would 
certainly  be  a  lot  more  logical  than  to  apply  this  page  2 
which  I  have  made  up  as  an  illustration. 

Q  Well,  now,  under  any  plan  is  disclosed — or  with  the 
lack  of  a  plan  as  disclosed  by  Exhibit  42 — if  the  require¬ 
ments  equal  or  exceed  those  shown  on  Exhibit  42  there 
will  have  to  be  curtailment  next  winter  if  Oak 

1733  Ridge  is  to  be  served?  Is  that  correct?  A  On 
this  one  day  the  curtailment  would  be  in  the 

amount  shown  if  the  demands  were  as  estimated  and  the 
capacity  as  estimated. 

Q  And,  of  course,  the  demands  of  the  so-called  contract 
customers  are  fairly  constant  on  all  days,  are  they  not? 
That  take  from  the  Tennessee  line?  Weather  isn’t  an  im¬ 
portant  factor?  A  The  latter  is  true — except  in  the 
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event  they  haven’t  got  storage  space  to  put  the  excess  gas 
in  the  summertime,  they  have  to  back  off  on  their  take 
from  Tennessee.  That’s  true  of  Louisville  Company  the 
past  summer. 

Q  Now,  speaking  of  the  winter  season,  the  demands  on 
the  contract  demand  customers  would  not  fluctuate  appre¬ 
ciably  by  reason  of  the  weather?  I  mean  their  demands  on 
Tennessee.  A  That’s  correct. 

Q  So  that  the  curtailment — we’ll  say  if  the  capacity 
was  as  shown  in  column  3 — would  approximate  some  24,000 
Mcf  per  day  during  the  cold  season?  A  One  day  during 
the  cold  season. 

Q  I  said  “approximate”  now.  Now,  if  their  demands 
are  constant,  the  contract  demand  customers,  it  would  be 
in  that  neighborhood  on  every  day,  wouldn’t  it?  A  Of 
which  amount  ? 

Q  The  24,400  that  you  show  as  excess  of  maxi- 
1734  mum  daily  requirements  over  actual  capacity.  A 
That’s  not  the  demand  of  the  contract  demand  cus¬ 
tomers. 

Q  That  includes  some  of  the  other  customers?  A 
That  is  the  total  demand  of  all  customers. 

Q  All  right.  Now,  the  demand  customers  represent 
over  80  per  cent  of  the  total  demand,  do  they  not?  A 
That’s  right. 

Q  And  if  no  curtailments  were  made  from  the  other 
customers — that  is,  the  requirements  customers — then  the 
full  curtailment  you  show  would  fall  on  the  demand  cus¬ 
tomers?  Isn’t  that  what  you  have  said?  A  I  wouldn’t 
recommend  it. 

Q  I  beg  vour  pardon?  A  That  would  be  true,  but  I 
wouldn’t  recommend  that  sort  of  thing. 

Q  Well,  I  thought  you  said  you  wouldn’t  recommend 
the  curtailment  of  requirements  customers  because  they 
had  a  domestic  and  commercial  load.  A  I  said  I  wouldn’t 
recommend  curtailment  of  the  residential  and  commercial 
load  of  requirements  customers,  but  I  would  put  in  the 
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curtailment  base  the  industrial  load  of  requirements  cus¬ 
tomers. 

Q  Excuse  me.  I  misunderstood  you.  Well,  then,  to 
the  extent  of  80  per  cent  or  more  of  the  curtailment 

1735  that  would  be  borne  by  the  contract  demand  cus¬ 
tomers  approximately  every  day  of  the  cold  reason? 

•  •  *  • 

MR.  FLANINGAM :  I  ask,  as  a  matter  of  clarification, 
whether  you  assume  you  are  going  to  have  a  peak  day 
continuing  throughout  the  cold  season  on  all  these  cus¬ 
tomers  every  day. 

MR.  McGRATH :  No.  Peak  day  is  the  day  of  highest 
demand,  as  I  understand  it.  But  the  next  day  may  re¬ 
quire  a  hundred  cubic  feet  less,  but  still  it  will  approxi¬ 
mate  the  amount  of  the  curtailment.  Isn’t  that  substan¬ 
tially  true,  Mr.  O’Connor? 

THE  WITNESS :  May  be  something  less,  yes. 

BY  MR.  McGRATH: 

Q  Well,  approximately  that  is  correct,  isn’t  it?  A  I 
don ’t  know  about  the  80  per  cent. 

Q  Well,  you  have  demand  customers,  leaving  out  Oak 
Ridge,  you  have  demand  we  will  say  in  column  3  of  625,000 
Mcf  and  total  demands  of  the  requirements  customers  of 
120,200,  and  I  figure  that  would  be  about  80  per  cent — 
that  the  contract  demand  customers  would  be  about  80 
per  cent  of  the  total  demand.  A  It  would  probably  be  a 
little  more  than  80  per  cent. 

Q  That’s  what  I  said;  it  would  be  in  excess  of  80  per 
cent.  And  the  Oak  Ridge  amount  that  you  have  shown 
here  would  be  constant  from  day  to  day  through  all 

1736  seasons,  would  it  not,  on  your  assumptions?  A 
That’s  right. 

#  •  •  • 

Q  Now,  if  there  must  be  curtailments  next  winter,  then 
there  will  have  to  be  some  plan  or  allocation  worked  out 
at  some  time  before  the  Oak  Ridge  line  is  constructed  and 
put  into  operation  ?  Is  that  right? 
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•  •  •  • 

THE  WITNESS :  If  you  assume  that  a  certificate  is  not 
issued  in  Docket  G-1070  there  might  have  to  be  some  con¬ 
sideration  of  it  in  the  following  winter,  1950-51. 

BY  MB.  McGRATH : 

Q  Well,  in  1949-50,  according  to  your  exhibit,  with  the 
total  authorized  capacity  installed,  there  would  still 

1737  be  necessity  for  curtailment,  would  there  not?  A 
I  have  stated  the  figures  I  have  here  are  on  the  high 

side  as  far  as  demand  and  that  they  are  on  the  low  side 
with  regard  to  capacity,  and  I  certainly  would  agree  with 
Mr.  Symonds  that  he  can  take  care  of  the  60  million  feet 
a  day  for  Oak  Ridge  in  the  winter  of  1949-50  without  cur¬ 
tailing  any  customers. 

Q  That  isn’t —  A  Assuming  that  the  Chattanooga- 
Knoxville  line  is  not  in  existence  in  that  period. 

Q  Well,  now,  you  don’t  show  the  Chattanooga-Knox- 
ville  line  as  getting  any  gas  next  winter,  but  your  exhibit 
does  show,  if  we  accept  the  showing  on  the  exhibit,  that 
there  would  be  curtailments.  A  That’s  right 
Q  Yes.  So  if  we  accept  your  exhibit  as  portraying  wfiat 
the  facts  are  likely  to  be,  then  there  would  have  to  be 
some  allocation  made  for  taking  care  of  Oak  Ridge  before 
next  winter?  A  If  you  accept  my  testimony  in  whole, 
the  answer  is  “no.” 

PRESIDING  EXAMINER:  Let  me  ask  one  question. 
I  may  be  misled  here  by  Mr.  McGrath’s  statement.  Is  the 
purpose  of  the  exhibit  to  show  the  probable  result  or  the 
worst  possible  result  which  could  happen? 

THE  WITNESS:  I  think  it  presents  about  the  worst 
possible. 

1738  PRESIDING  EXAMINER:  In  other  words,  you 
are  presenting  maximum  possibilities  here  in  the 

exhibit? 

THE  WITNESS :  As  far  as  demand  is  concerned.  And 

probably  on  the  low  side  as  far  as  peak  day  capacity. 

•  •  •  • 
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BY  MB.  McGRATH : 

Q  But  it  is  also  a  fact,  is  it  not,  Mr.  0  ’Connor,  that 
your  exhibit,  the  figures  used  in  your  exhibit,  are  predi¬ 
cated  upon  exhibits  in  other  dockets  which  reflected  antici¬ 
pated  requirements  as  they  existed  in  the  minds  of  the 
officers  of  these  companies  several  months  ago  rather  than 
as  of  the  present  date?  Isn’t  that  correct?  A  As  far  as 
that  is  concerned,  you  are  talking  about  these  contract 
demand  customers,  and  what  their  ideas  are  of  total  de¬ 
mand  on  their  system  isn’t  reflected  in  this  thing  because 
it  has  no  bearing  on  it. 

1739  Q  Well,  so  far  as  the  contract  demand  customers, 
which  represents  over  80  per  cent,  they  will  be  en¬ 
titled  to  get  the  amounts  shown  in  column  4?  Isn’t  that 
right?  A  When  the  facilities  are  completed. 

Q  When  the  771  facilities  are  completed?  A  That’s 
right. 

MR.  FLAYING  AM :  You  mean  by  that  G-962-A? 

MR.  McGRATH:  That’s  correct. 

•  •  •  * 

Q  You  say  you  have  estimated  the  capacity  on  the  low 
side.  The  capacity  will  not  rise  at  all  above  771,000  Mcf 
per  day  unless  there  is  some  further  authorization,  will  it? 
A  That’s  right.  That’s  nominal  capacity  of  771,000  Mcf 
per  day. 

Q  Yes.  And  to  that  you  would  add  three  per  cent  based 
on  Mr.  Symonds’  testimony?  A  Probably  add  a  little  bit 
more  if  you  wanted.  Another  per  cent  or  two. 

Q  I  see.  A  I  used  three. 

Q  Well,  that  was  based  on  Mr.  Symonds’  testi- 

1740  monv,  wasn’t  it?  A  Three  per  cent  was;  yes. 

Q  You  don’t  know  any  more  about  his  pipe  line 
than  he  does,  do  you?  A  We  have  had  calculations  made 
which  indicated  it  might  be  a  little  more.  He  is  using  a 
safe  figure. 

Q  I  am  not  sure  now  that  I  have  an  answer  to  my 
previous  question,  and  I  would  like  to  get  it  if  I  can.  If, 


392 


then,  these  maximum  requirements  do  exist  next  winter, 
or  it’s  possible  that  they  may  exist,  in  order  to  be  pre¬ 
pared  for  it  there  must  have  to  be  some  allocation  plan 
worked  out  before  the  winter  season  goes  into  effect?  Is 
that  true? 

•  •  •  • 

1741  MR.  FLANINGAM:  Mr.  Examiner,  suppose  the 
dire  situation  which  apparently  Mr.  McGrath  visual¬ 
izes  as  confronting  all  of  us  should  occur.  I  think  it’s  al¬ 
ready  been  stated  on  this  record  we  are  not  proposing  to 
work  that  out  in  this  proceeding.  I  think  that  has  been 
made  clear.  I  have  stated  it  not  one  time  but  many  times. 
And  I  think  this  has  gone  on  long  enough  in  exploring 
realms,  far  beyond  anything  reasonable  with  respect  to 

what  we  are  concerned  with  in  these  proceedings. 

1742  PRESIDING  EXAMINER:  I  think  it's  rather 
obvious  that  there  will  have  to  be  at  some  time  some 

allocation.  I  think  there  is  also  the  statement  of  counsel 
that  it  was  not  proposed  to  make  it  at  this  point.  If  the 
witness  is  able  to  add  anything  to  that,  of  course  that  is 
his  privilege. 

MR.  McGRATH:  Well,  that  question  is  pending  then. 

•  •  •  • 

BY  MR.  McGRATH: 

Q  Now,  my  question  is,  Mr.  O'Connor,  that  in  the  light 
of  the  possibility  of  a  situation  arising  such  as  has  been 
depicted  on  Exhibit  42,  in  order  to  assure  the  delivery  of 
60  million  cubic  feet  a  day  to  Oak  Ridge  when  the  East 
Tennessee  line  is  completed  it  would  be  necessary  to  have 
an  allocation  worked  out  before  that  delivery  can 

1743  be  made.  Is  that  right?  A  No. 

Q  Why  not?  A  You  said  in  light  of  the  figures 
shown  on  this  exhibit,  and  I  said  the  figures  shown  on  the 
exhibit  are  not  the  whole  story  in  my  opinion. 

Q  Perhaps  you  don’t  understand  me.  I  am  assuming 
now  that  the  exhibit,  as  you  say,  is  the  maximum  that 
might  occur.  And  if  you  are  to  safeguard  against  the  oc- 
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currence  of  the  maximum  or  the  worst  possible  condition, 
you  would  have  to  have  an  allocation  worked  out  before 
the  line  went  into  operation  at  Oak  Ridge  to  assure  Oak 
Ridge  of  getting  that  gas?  Isn’t  that  so?  A  No,  I  don’t 
think  so. 

Q  Why  not?  A  I  don’t  think  you’d  have  to  safeguard 
against  all  the  worst  possibilities.  You  have  to  operate 
on  reasonable  probabilities. 

Q  That  would  be  vour  answer?  A  Yes. 

•  •  •  • 

1852  ARGUMENT  ON  BEHALF  OF  NATIONAL 
COAL  ASSOCIATION:  UNITED  MINE  WORK¬ 
ERS:  RAILWAY  LABOR  EXECUTIVES  ASSOCIA¬ 
TION  BY  TOM  J.  McGRATH,  OF  COUNSEL: 

•  •  •  • 

1865  But  I  want  to  discuss  this  adequacy  of  gas  sup¬ 
ply. 

In  that  connection  the  Commission  stated  that  they 
could  not,  among  other  things — it  was  one  of  the  reasons, 
as  I  have  said,  they  could  not  find  the  ability  to  perform 
because  they  had  not  shown  a  firm  commitment  for  a  firm 
supply  of  gas  available  to  its  project.  I  think  that  is 
the  exact  language  they  used.  Now,  they  brought  Mr. 
Symonds  back  and  undertook  to  show  that  they  would  have 
an  adequate  gas  supply.  Except  for  the  fact  that  Mr. 
Little  indicated  that  staff  counsel  is  going  to  argue  that 
point  I  would  not  want  to  spend  too  much  time  on  it. 
But  apparently  we  are  developing  a  new  way  of  proving 
gas  reserves. 

Now,  they  have  said — and  Mr.  May,  I  think,  mentioned 
it — that  their  position  is  that  they  cannot  supply  this  gas 
except  temporarily  until  they  get  G--1070  certified.  The 
962  capacity  is  already  committed  under  contract.  Wheth¬ 
er  you  can  disturb  that  or  not  I  don’t  know,  and  I  won’t 
argue  it.  But  the  fact  of  the  matter  is  Tennessee’s  posi¬ 
tion  from  the  first  hearing  has  not  substantially  changed. 
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Mr.  Symonds — and  I  will  say  that  notwithstanding,  and 
this  is  not  in  criticism  of  the  Commission — that  they  went 
just  as  far  as  they  could,  the  commission  staff,  to  prove 
that  Tennessee  was  going  to  have  an  adequate  supply 
after  they  tried  G-962  and  G-1070.  But  the  most 

1866  Mr.  Symonds  would  say  was  that  he  was  confident 
that  when  he  brought  his  geologists  in,  the  geologists 

would  be  able  to  convince  the  Commission  that  if  they 
were  granted  this  certificate,  they  would  be  able  to  meet 
their  20-year  commitments  under  G-962  and  G-1070,  and, 
of  course,  all  other  preceding  dockets.  He  said  he  was 
confident  that  they  would  be  able  to  get  those  supplies, 
and  that  they  would  be  able  to  go  forward  and  prove  them 
up  this  spring  or  the  coming  summer.  Now,  he  has  said, 
“We  are  confident  that  we  have  the  supplies,  and  we  are 
ready  to  go  ahead  and  prove  them  up.  ’  ’ 

Now,  I  don’t  know  whether  Mr.  May  said  I  tried  to  dis¬ 
qualify  him  as  a  geologist  or  to  qualify  him,  but  the  fact 
is  that  Mr.  Symonds  is  a  geologist  and  I  merely  got  that 
admission  from  him,  and  then  went  on  to  show  that  not¬ 
withstanding  his  knowledge  of  geology,  he  had  made  no 
investigation  geologically  of  any  of  the  factors  that  sup¬ 
port  his  confidence.  He  said  he  had  about  12  geologists 
working  on  this  proposition,  working  nights — I  presume 
they  were  also  workng  days — but  the  testimony  is  that 
they  were  working  nights  getting  ready  for  this  hearing 
and,  “They  tell  me  we  are  going  to  be  able  to  show  a  suf¬ 
ficient  gas  supply.” 

On  the  question  of  deliverability,  he  volunteered  this 
statement  in  response  to  a  question  by  commission  staff 
counsel.  He  said,  “I  have  not  made  a  study  of  deliver¬ 
ability  and  I  wouldn’t  be  qualified  to  testify  on  that,  any¬ 
how.” 

1867  In  the  course  of  some  discussion  of  this  testi¬ 
mony —  and  I  think  I  was  objecting  to  it  right 

along — one  objection  was  that  it  went  way  beyond  the 
scope  of  the  direct  examination,  but  the  Trial  Examiner 
interrupted  me  to  say  this,  and  I  think  he  very  aptly 
characterized  Mr.  Symonds’  testimony.  Now  quoting. 
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“I  think  we  can  probably  sum  your  position  up  in  this 
manner:  That  he  simply  stated  something  which  is  his 
feeling  now,  which  is  the  same  thing  which  he  felt  in  June 
when  962  was  first  set  and  in  November  when  it  came  up 
the  second  time.” 

I  had  not  made  any  reference  to  June  or  November,  so 
that  was  the  Examiner’s  conclusion.  In  other  words,  this 
is  the  third  time — fourth  time,  as  a  matter  of  fact — that 
he  said,  “We  are  confident  that  we  will  have  enough  gas 
to  support  our  application.” 

COMMISSIONER  WIMBERLY:  Wouldn’t  Mr.  Sy- 
monds’  position  be  this:  Wouldn’t  it  be  reasonable  to 
assume  that  his  position  would  be  this :  that  he  might  know 
more  what  the  requirements  would  be  at  this  time? 

MR.  McGRATH:  Yes,  I  concede  that.  But  I  think  I 
am  safe  in  saying  this :  that  I  do  not  believe  that  this 
Commission,  no  matter  how  strongly  it  may  feel  that  gas 
is  needed  at  Oak  Ridge,  that  it  can  go  so  far  as  to  say 
Mr.  Svmonds’  testimony  proves  that  the  gas  will  be 
1868  available  to  Oak  Ridge.  I  mean  you  cannot  come  in 
that  way;  you  have  got  to  have  some  substantial 
evidence.  This  is  not  a  kangaroo  court.  A  fellow  can’t 
come  in  and  say,  “I  am  sure  I  am  going  to  have  enough 
gas.  Now,  therefore,  give  me  a  certificate  or  promise  that 
you  -will  give  me  a  certificate,”  and  that  is  what  it  amounts 
to,  and  then  come  in  the  next  month  and  prove  it. 

COMMISSIONER  OLDS:  What  would  you  say  as  to 
the  evidence,  the  evidence  concerning  the  adequacy  of  re¬ 
serves  to  support  that  portion  of  the  G-962  facilities  which 
would  be  necessary  to  make  available  this  60,000  Mcf  of 
gas  to  the  Atomic  Energy  Commission  without  curtailment 
of  existing,  the  deliveries  that  have  been  so  far  authorized 
by  the  Commission  to  other  customers  of  Tennessee  Gas 
Transmission? 

MR.  McGRATH :  I  would  hazard  a  guess,  Commissioner 
Olds,  that  they  have  enough  reserves  now,  I  mean  without 
any  further  showing. 

COMMISSIONER  OLDS :  That  is  enough  reserves  now. 
I  am  talking  about  evidence  to  support  the  burdening  of 
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the  Tennessee  Gas  Transmission  System  with  an  addi¬ 
tional  60,000  Mcf  a  day  over  and  above  what  the  facilities 
the  Commission  has  heretofore  authorized. 

MB.  McGRATH:  In  other  words,  so  I  am  sure  you 
understand  me  and  I  understand  you,  the  record  is  clear. 
The  G-962-A  facilities  permits  the  building  of  a  line  up  to 
West  Virginia.  Now,  there  is  some  gas  in  there 

1869  beyond  that  necessary  to  fill  those  facilities  to  West 
Virginia,  but  there  was  not  enough  to  go  to  Buffalo. 

Now,  I  feel  confident,  but  I  want  to  check  back  and  be 
honest  about  it,  that  there  is  at  least  60  million  cubic  feet 
a  day  and  more.  Whether  there  is  enough  to  go  20  years 
I  am  not  sure. 

COMMISSIONER  OLDS:  I  am  talking  about  the  re¬ 
serves  situation. 

MR.  McGRATH:  I  concede  that.  I  don’t  think  that 
helps  out  too  much.  I  do  not  believe  that  you  can  take 
that  60  million  away  from  that  particular  project  unless 
you  put  that  stuff  in  this  record  and  give  us  a  chance  to 
review  it  again. 

THE  CHAIRMAN:  I  want  to  understand  you,  too. 
You  were  talking  about  evidence  in  this  proceeding! 

MR.  McGRATH:  No,  sir,  not  in  this  proceeding. 

THE  CHAIRMAN :  I  think  it  was  your  position  this 
was  not  evidence  in  the  sense  of  that  time  here. 

MR.  McGRATH :  I  am  sorry  I  did  not  make  that  clear. 
I  think  I  intimated  that  at  least  when  I  said  you  would 
have  to  put  that  in.  There  is  no  evidence  here  that  would 
justify  that 

As  I  think  I  have  indicated,  if  you  grant  this  certificate 
under  the  circumstances,  you  are  at  least  underwriting 
certificates  in  G-962  and  G-1070.  I  don’t  see  any  other 
w^ay  out  of  it,  frankly.  I  don’t  see  why  we  should 

1870  try  it.  If  you  make  a  finding,  remember  you  have 
got  to  spell  it  out,  that  East  Tennessee  has  a  firm 

commitment  of  natural  gas.  If  it  has  and  if  you  support 
that  by  Mr.  Svmonds’  testimony,  of  course,  it  will  not  be 
justifiable.  That  is  what  I  mean  and  if  you  do  say  that,  it 
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would  be,  in  effect,  pre- judging,  as  I  think  Commissioner 
Wimberly  used  the  term,  G-962  and,  in  fact,  guaranteeing 
that  G-962  would  be  granted  and,  if  you  did  not,  of  course, 
then  you  would  have  to  take  some  other  steps  to  get  this 
gas  which  leads  me  to  the  discussion  of  this  allocation 
situation. 

COMMISSIONER  OLDS :  Before  you  get  to  allocation, 
do  I  understand  you  correctly  that  you  are  saying  that  if 
we  made  a  finding  of  adequacy  of  gas  supply  for  this  Oak 
Ridge  line  on  the  basis  of  the  record  as  it  stands  at  pres¬ 
ent,  we  would  be  necessarily  pre-judging  962-B  and  G-1070? 

MR.  McGRATH:  In  the  light  of  this  record,  I  would 
say  yes. 

COMMISSIONER  OLDS:  In  toto? 

MR.  McGRATH:  Yes,  because  of  this  fact:  that  Mr. 
Symonds  has  stated,  if  not  in  so  many  words,  that  he 
would  not,  that  he  cannot  and  would  not  go  forward  with 
G-1070  except  in  conjunction  with  or  after  a  certificate  is 
acquired  in  G-962. 

COMMISSIONER  OLDS:  I  don’t  think— I  base  this 
partly  on  what  Mr.  May  said.  I  don’t  think  he  has 
1871  said  or  anybody  has  said  that  they  would  not  go 
forward  with  G-962  facilities  in  part  if  the  Com¬ 
mission  made  the  necessary  findings  and  order  in  that  kind 
of  a  case. 

•  •  •  • 

2100  EXHIBIT  J 

THE  SECRETARY  OF  COMMERCE 
WASHINGTON  25 

January  28, 1949 

Mr.  Wade  Thompson,  President 
East  Tennessee  Natural  Gas  Co. 

Hamilton  National  Bank  Building 
Chattanooga  2,  Tennessee 
Attention : 

Gentlemen : 

Enclosed  is  one  copy  of  each  of  two  documents  which 
have  been  approved  by  the  Attorney  General  and  myself 
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under  Public  Law  395,  80th  Congress,  and  which  are  cap¬ 
tioned  respectively  as  follows : 

1.  Voluntary  Plan  under  Public  Law  395,  80th  Con¬ 
gress,  for  Allocation  of  Steel  Products  for  Gas  Pipe  Line 
to  Atomic  Energy  Commission  Plant. 

2.  A  Request  under  Public  Law  395,  80th  Congress,  for 
Allocation  of  Steel  Products  for  Gas  Pipe  Line  to  Atomic 
Energy  Commission  Plant  (to  be  effective  if  Section  2  of 
Public  Law  395  is  not  extended  by  appropriate  legisla¬ 
tion). 

I  hereby  request  compliance  by  you  with  the  Voluntary 
Plan,  and  enclose  a  suggested  form  for  your  use  in  evi¬ 
dencing  acceptance  of  this  request. 

I  hereby  also  request  compliance  bv  you  with  the  Re¬ 
quest  for  Unilateral  Action  and  enclose  a  suggested  form 
for  your  use  in  acknowledging  this  request  and  indicating 
your  intention  to  comply. 

Two  copies  of  each  form  are  enclosed.  One  copy  of  each 
is  to  be  returned  to  me  and  one  is  to  be  retained  for  your 
hies. 

Sincerely  yours, 

/s/  Charles  Sawyer 
Secretary  of  Commerce 

Enclosures  -  (6) 

2101  Consumer's  Acceptance  of  Voluntary 

Program 

The  undersigned  acknowledges  receipt  from  the  Secre¬ 
tary  of  Commerce  of  a  document  captioned  “Voluntary 
Plan  Under  Public  Law  395,  80th  Congress,  for  Allocation 
of  Steel  Products  for  Gas  Pipe  Line  to  Atomic  Energy 
Commission  Plant  ”,  and  a  letter  requesting  compliance 
therewith.  The  undersigned  agrees  to  comply  therewith. 

Dated  31st  dav  of  Januarv,  1949. 

EAST' TENNESSEE  NATURAL  GAS  COMPANY 
By  F.  M.  Cantrell  (Signed) 

Chairman  of  the  Board 
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2102  Steel  Consumer’s  Acknowledgment  of  Request 

For  Unilateral  Action 

The  undersigned  acknowledges  receipt  from  the  Secre¬ 
tary  of  Commerce  of  a  document  captioned  “A  Bequest 
Under  Public  Law  395,  80th  Congress,  for  Allocation  of 
Steel  Products  for  Gas  Pipe  Line  to  Atomic  Energy  Com¬ 
mission  Plant”  (to  be  effective  if  Section  2  of  Public  Law 
395  is  not  extended  by  appropriate  legislation)  and  a  let¬ 
ter  requesting  compliance  therewith.  It  is  the  under¬ 
signed’s  intention  to  comply  therewith,  in  accordance  with 
the  terms  and  conditions  set  forth  in  said  document.  It 
is  understood  that  the  quantities  of  steel  for  which  the 
undersigned  may  place  certified  orders  thereunder  shall  be 
determined  by  the  Secretary  of  Commerce  in  accordance 
with  the  provisions  of  the  Voluntary  Plan  Under  Public 
Law  395,  80th  Congress,  for  Allocation  of  Steel  Products 
for  Pipe  Line  to  Atomic  Energy  Commission  Plant. 

Dated  31st  day  of  January. 

EAST  TENNESSEE  NATURAL  GAS  COMPANY 
By  F.  M.  Cantrell  (Signed) 

Chairman  of  the  Board 

2103  DEPARTMENT  OF  COMMERCE 

Office  of  Industry  Cooperation 
Voluntary  Plan 

Under  Public  Law  395,  80th  Congress 

for 

Allocation  of  Steel  Products 
for 

Gas  Pipe  Line  to  Atomic  Energy  Commission  Plant 

The  Secretary  of  Commerce,  pursuant  to  the  authority 
vested  in  him  by  Public  Law  395,  80th  Congress,  and 
Executive  Order  9919,  after  consultation  with  representa¬ 
tives  of  the  steel  producing  industry,  with  the  United 
States  Atomic  Energy  Commission,  and  with  other  inter¬ 
ested  government  agencies,  and  after  expression  of  the 
views  of  industry,  labor  and  the  public  generally  at  an 
open  public  hearing  held  on  December  29,  1948,  has  de- 


400 


termined  that  the  following  plan  of  voluntary  action  is 
practicable  and  is  appropriate  to  the  successful  carrying 
out  of  the  policies  set  forth  in  Public  Law  395: 

1.  What  This  Plan  Does.  This  Plan  sets  up  the  pro¬ 
cedure  under  which  steel  producers  (hereinafter  called 
Producers)  agree  voluntarily  to  make  certain  steel  prod¬ 
ucts  available  to  East  Tennessee  Natural  Gas  Company, 
a  Tennessee  corporation,  of  Chattanooga,  Tennessee  (here¬ 
inafter  called  the  Participating  Builder),  for  use  in  the 
construction  of  a  22-inch  pipe  line  to  transport  natural  gas 
to  the  plant  of  the  United  States  Atomic  Energy  Commis¬ 
sion  at  Oak  Ridge,  Tennessee,  from  a  point,  at  or  near 
Mitchellville,  Tennessee,  on  the  main  line  of  Tennessee  Gas 
Transmission  Company.  Deliveries  of  steel  under  the  plan 
are  contingent  upon  the  Participating  Builder  obtaining 
the  grant  of  a  certificate  of  public  necessity  and  conveni¬ 
ence  from  the  Federal  Power  Commission. 

2.  Agreement  by  Steel  Producers.  During  the  period 
this  Plan  remains  in  effect,  Producers  will  make  available, 
out  of  their  own  production  or  that  of  their  producing 
subsidiaries  or  affiliates,  to  the  Participating  Builder,  an 
aggregate  total  of  approxmatelv  25,500  net  tons  of  22-inch 
steel  line  pipe.  Producers  will,  from  time  to  time,  how¬ 
ever,  upon  request  of  the  Secretary  of  Commerce,  give 
consideration  to  making  additional  quantities  available. 

3.  Determination  of  Quantities  to  be  Furnished  by 
Respective  Producers.  Unless  otherwise  specified  in  its 
acceptance  of  this  Plan,  the  quantities  to  be  made  avail¬ 
able  by  each  Producer,  as  its  commitment  under  this  Plan, 
will  be  such  as  the  Secretary  of  Commerce,  after  consult¬ 
ing  the  Steel  Task  Committee  of  the  Office  of  Industry 
Cooperation  of  the  Department  of  Commerce,  determines 
to  be  fair  and  equitable.  Producers  will  take  credit  against 
their  commitments  under  this  Plan  only  for  quantities 
delivered  to  the  Participating  Builder  on  orders  certified 

in  accordance  with  paragraph  9  below. 

2104  4.  Contractual  Arrangements.  Such  products 

will  be  made  available  under  such  contractual  ar- 
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rangements  as  may  be  made  by  the  respective  Producers, 
or  their  producing  subsidiaries  and  affiliates,  with  the 
Participating  Builder.  This  Plan  does  not  authorize  or 
approve  any  fixing  of  prices,  and  participation  in  this 
Plan  does  not  affect  the  prices  or  terms  and  conditions  on 
which  any  steel  products  are  actually  sold  and  delivered. 

5.  Limitations  as  to  Types,  Sizes  and  Quantities.  A 
Producer  need  make  available  under  this  Plan  only  those 
products  which  are  within  the  type  and  size  limitations  of 
the  mill  or  mills  which  it  may  select  for  the  fulfillment  of 
its  commitment  under  this  Plan.  The  quantities  which  it 
may  have  undertaken  to  make  available  in  any  month  may 
be  reduced,  or,  at  its  option,  their  delivery  may  be  post¬ 
poned,  in  direct  proportion  to  any  production  losses  dur¬ 
ing  the  month  due  to  causes  beyond  its  control. 

6.  Reports  from  Steel  Producers.  Each  Producer  will, 
if  requested  by  the  Office  of  Industry  Cooperation  of  the 
Department  of  Commerce  (subject  to  approval  of  the  Bu¬ 
reau  of  the  Budget  under  the  Federal  Reports  Act  of 
1942),  submit  to  that  office  periodic  reports  of  the  total 
quantities,  by  types,  of  products  shipped,  and  accepted 
for  shipment,  under  this  Plan. 

7.  Reports  from  Participating  Builder.  The  Partici¬ 
pating  Builder  will  submit  such  reports  as  may  be  re¬ 
quested  from  time  to  time  by  the  Secretary  of  Commerce 
(subject  to  approval  of  the  Bureau  of  the  Budget  under 
the  Federal  Reports  Act  of  1942). 

8.  Obligations  of  Participating  Builder.  By  participa¬ 
tion  in  this  Plan,  the  Participating  Builder  shall  be  obli¬ 
gated  as  follows :  To  secure  all  necessary  permits  and  cer¬ 
tificates  (including  a  certificate  of  public  convenience  and 
necessity  from  the  Federal  Power  Commission  and  any 
State  commission  or  board  having  jurisdiction)  to  author¬ 
ize  and  enable  it  to  construct  and  operate  said  pipe  line; 
to  use  all  products  obtained  under  this  Plan  solely  for  and 
in  the  construction  of  said  pipe  line ;  not  to  resell  or  trans¬ 
fer  any  products  so  obtained  under  this  Plan  in  the  form  re- 


402 


ceived  by  the  said  Participating  Builder;  and  not  to  build 
up,  beyond  current  needs,  any  inventories  of  products  ob¬ 
tained  under  this  Plan,  except  where  necessary  to  meet 
the  shipping  requirements  of  a  Producer.  If  the  Partici¬ 
pating  Builder  for  any  reason  becomes  unable  to  use,  for 
the  purposes  of  this  Plan,  any  products  obtained  under  the 
Plan,  it  shall  be  further  obligated  to  hold  them  subject  to 
such  disposition  (including  return  to  the  producer  from 
whom  purchased)  as  shall  be  required  and  authorized  by 
the  Office  of  Industry  Cooperation  of  the  Department  of 
Commerce. 

9.  Procedure  for  Placing  Orders  Under  This  Plan. 
Purchase  orders  under  this  Plan  are  to  be  placed  with 
participating  Producers,  or  their  producing  subsidiaries 
or  affiliates. 

(a)  Preliminary  Certificate.  Each  purchase  order 
placed  under  this  Plan  shall  bear  the  following  certificate 
by  the  Participating  Builder : 

2105  'DEPARTMENT  OF  COMMERCE  VOLUN¬ 
TARY  PLAN,  UNDER  PUBLIC  LAW  395,  80TH 
CONGRESS,  FOR  ALLOCATION  OF  STEEL  PROD¬ 
UCTS  FOR  GAS  PIPE  LINE  TO  ATOMIC  ENERGY 
COMMISSION  PLANT. 

Preliminary  Certificate 

The  undersigned  certifies  to  the  seller  and  to  the  De¬ 
partment  of  Commerce  that  the  products  specified  in  this 
order  will  be  used  solely  for  and  in  the  construction  of  a 
pipe  line  to  supply  natural  gas  to  the  plant  of  the  United 
States  Atomic  Energy  Commission  at  Oak  Ridge,  Tennes¬ 
see,  and  that  this  order  is  placed  under,  and  in  strict 
compliance  with,  the  above  Voluntary  Plan,  with  which 
the  undersigned  is  familiar  and  in  which  the  undersigned 
is  a  participant.  It  is  understood  that  deliveries  will  not 
be  made  under  this  order  until  the  undersigned  has  been 
granted  a  certificate  of  public  convenience  and  necessity 
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by  the  Federal  Power  Commission  for  the  said  pipe  line 
and  has  so  certified  to  the  seller. 

EAST  TENNESSEE  NATURAL  GAS  COMPANY 
By 


(Duly  Authorized  Officer) 


(Date) 

(b)  Supplementary  Certificate.  The  Participating 
Builder  will  not  be  entitled  to  receive  delivery  of  steel 
products  under  this  Plan  until  it  (i)  has  been  granted  a 
certificate  of  public  convenience  and  necessity  by  the  Fed¬ 
eral  Powder  Commission  for  the  construction  and  operation 
of  the  pipe  line  covered  by  this  Plan  and  (ii)  has  provided 
each  participating  Producer  with  the  following  supplemen¬ 
tary  certificate: 

DEPARTMENT  OF  COMMERCE  VOLUNTARY  PLAN, 
UNDER  PUBLIC  LAW  395,  80TH  CONGRESS,  FOR 
ALLOCATION  OF  STEEL  PRODUCTS  FOR  GAS 
PIPE  LINE  TO  ATOMIC  ENERGY  COMMISSION 
PLANT. 

Supplementary  Certificate 

The  undersigned  certifies  to  the  seller  and  to  the  De¬ 
partment  of  Commerce  that,  on . ,  1949,  it 

was  granted  a  certificate  of  public  convenience  and  neces¬ 
sity  by  the  Federal  Power  Commission  for  the  con- 
2106  struction  and  operation  of  the  pipe  line  covered  by 
the  above  Plan  and,  under  paragraph  9(b)  of  the 
Plan,  may  receive  delivery  of  the  steel  products  certified 

by  the  undersigned  on . ,  1949. 

EAST  TENNESSEE  NATURAL  GAS  COMPANY 

By 


(Duly  Authorized  Officer) 


(Date) 
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10.  Procedure  for,  and  Effect  of,  Becoming  a  Partici¬ 
pant.  After  approval  of  this  Plan  by  the  Attorney  Gen¬ 
eral  and  by  the  Secretary  of  Commerce,  and  after  re¬ 
quests  for  compliance  with  it  have  been  made  of  steel  pro¬ 
ducers  and  of  the  East  Tennessee  Natural  Gas  Company 
by  the  Secretary  of  Commerce,  any  such  producer,  and 
the  said  Gas  Company,  may  become  a  participant  in  this 
Plan  by  advising  the  Secretary  of  Commerce,  in  writing, 
of  its  acceptance  of  such  request.  Such  requests  for  com¬ 
pliance  will  be  effective  for  the  purpose  of  granting  cer¬ 
tain  immunity  from  the  anti-trust  laws  and  the  Federal 
Trade  Commission  Act,  as  provided  in  Section  2(c)  of 
Public  Law  395,  only  with  respect  to  such  participants  as 
notify  the  Secretary  of  Commerce  in  writing  that  they 
will  comply  with  such  requests. 

11.  Effective  Date  and  Duration.  This  Plan  shall  be¬ 
come  effective  upon  the  date  of  its  final  approval  by  the 
Secretary  of  Commerce.  It  shall  cease  to  be  effective  at 
the  close  of  business  on  February  28,  1949,  unless  the 
time  limitation  of  March  1,  1949  now  specified  in  Section 
2(b)  of  Public  Law  395,  80th  Congress,  is  extended  or 
otherwise  changed  by  legislative  action  in  a  form  which 
permits  continuation  of  this  Plan,  in  which  event  this  Plan 
shall  thereupon  automatically  continue  in  effect  through 
September  30,  1949  (or  through  the  date  specified  in  such 
legislative  action  if  a  date  earlier  than  September  30, 
1949  is  so  specified).  However,  the  Plan  may  be  termi¬ 
nated  on  such  earlier  date  as  may  be  determined  by  the 
Secretary  of  Commerce,  upon  not  less  than  60  days  notice 
by  letter,  telegram,  or  publication  in  the  FEDERAL  REG¬ 
ISTER. 

12.  Withdrawal  from  Plan .  Any  Producer  or  the  Par¬ 
ticipating  Builder  may  withdraw  from  this  Plan  by  giving 
not  less  than  60  days  written  notice  to  the  Secretary  of 

Commerce. 

2107  13.  Clarifying  Interpretations.  Any  interpreta¬ 

tion  issued  by  the  Secretary  of  Commerce  (after 
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consultation  with  the  Attorney  General),  in  writing,  to 
clarify  the  meaning  of  any  terms  or  provisions  in  the 
Plan  shall  be  binding  upon  all  participants  notified  of 
such  interpretation. 

APPROVED :  January  28, 1949. 

/s/  Tom  C.  Clark 

Attorney  General 
/s/  Charles  Sawyer 
Secretary  of  Commerce 

APPROVED :  January  28, 1949. 

2108  DEPARTMENT  OF  COMMERCE 

Office  of  Industry  Cooperation 
A  Request 

Under  Public  Law  395,  80th  Congress 

for 

Allocation  of  Steel  Products 
for 

Gas  Pipe  Line  to  Atomic  Energy  Commission  Plant 

The  Secretary  of  Commerce,  pursuant  to  the  authority 
vested  in  him  by  Public  Law  395,  80th  Congress,  and 
Executive  Order  9919,  after  consultation  with  representa¬ 
tives  of  the  steel  producing  industry,  with  the  United 
States  Atomic  Energy  Commission,  and  with  other  inter¬ 
ested  government  agencies,  and  after  expression  of  the 
views  of  industry,  labor  and  the  public  generally  at  an 
open  public  hearing  held  on  December  29,  1948,  has  de¬ 
termined  that,  in  order  to  carry  out  the  program  begun 
under  the  voluntary  plan  entered  into  by  steel  producers 
to  furnish  certain  steel  line  pipe  for  the  construction  of 
a  pipe  line  to  supply  natural  gas  to  the  plant  of  the 
United  States  Atomic  Energy  Commission  at  Oak  Ridge, 
Tennessee,  it  will  be  necessary,  and  is  practicable  and  ap¬ 
propriate  to  the  successful  carrying  out  of  the  policies  set 
forth  in  said  Public  Law  395,  that  steel  producers  make 
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further  deliveries  of  steel  line  pipe  for  that  purpose  after 
the  expiration  of  the  plan  on  February  28,  1949. 

Therefore,  the  Secretary  of  Commerce,  in  accordance 
with  sub-sections  2(c)  and  2(f)  of  Public  Law  395,  80th 
Congress,  and  with  the  approval  of  the  Attorney  General, 
hereby  requests: 

1.  That  steel  producers  participating  in  the  above-men¬ 
tioned  voluntary  plan  continue  to  make  steel  line  pipe 
available  during  the  period  March  1,  1949  through  August 
31,  1949,  on  certified  orders  from  East  Tennessee  Natural 
Gas  Company,  until  an  aggregate  total  of  25,500  net  tons 
of  such  steel  line  pipe  shall  have  been  delivered  under 
the  said  plan  and  under  this  request;  and  that  such  steel 
line  pipe  be  made  available  in  accordance  with  delivery 
procedures  established  under  the  said  plan. 

2.  That  East  Tennessee  Natural  Gas  Company  place 
purchase  orders  hereunder  only  for  the  quantities  and 
types  of  steel  line  pipe  established  for  it  by  the  Secretary 
of  Commerce ;  that  it  put  identifying  certifications  on  such 
purchase  orders;  and  that  it  use  all  steel  line  pipe  ob¬ 
tained  hereunder  solely  for  the  construction  of  a  pipe  line 
to  supply  natural  gas  to  the  plant  of  the  United  States 

Atomic  Energy  Commission  at  Oak  Ridge,  Tennessee. 
2109  In  the  event  that  an  amendment  to  the  above- 
mentioned  voluntary  plan  extending  its  effectiveness 
beyond  February’  28,  1949  takes  effect  pursuant  to  appro¬ 
priate  legislation,  this  request  will  be  superseded  by  said 
extended  plan. 

APPROVED :  January  28, 1949. 

/s/  Tom  C.  Clark 

Attorney  General 

APPROVED :  January  28, 1949. 

/s/  Charles  Sawyer 
Secretary  of  Commerce 


407 


2139  EXHIBIT  NO.  4 

Docket  No.  G-1065 

UNITED  STATES 
ATOMIC  ENERGY  COMMISSION 
Washington  25,  D.  C. 

Rec’d  10/19/48 

Mr.  Earl  W.  Clark 

Acting  Director 

Office  of  Industry  Cooperation 

Department  of  Commerce 

Washington  25,  D.  C. 

Dear  Mr.  Clark : 

Thank  you  for  your  letter  of  October  11,  1948  advising 
me  of  the  action  taken  by  the  Steel  Products  Advisory 
Committee  in  connection  with  the  proposal  to  furnish 
25,000  tons  of  22-inch  pipe  to  the  East  Tennessee  Natural 
Gas  Company. 

On  the  question  as  to  the  proposed  line  being  the  short¬ 
est  one  that  could  be  built  it  is  my  definite  understanding 
that  the  line  as  planned  from  a  point  on  the  Tennessee 
Gas  Transmission  Company’s  pipeline  between  Nashville 
and  Mitchelville,  Tennessee  to  Oak  Ridge  is  the  shortest 
line  that  can  be  constructed  from  an  adequate  supply 
of  gas. 

As  to  the  size  of  pipe  required  to  provide  an  adequate 
supply  to  Oak  Ridge  alone,  it  is  doubtful  whether  any¬ 
thing  smaller  than  a  22-inch  line  should  be  built.  This 
belief  is  based  on  our  present  definite  knowledge  that  60 
million  cubic  feet  per  day  are  required  to  serve  our  exist¬ 
ing  installation  and  on  the  further  fact  that  an  expansion 
of  our  facilities  is  now  being  seriously  considered  which 
will  require  an  additional  supply  of  gas.  The  60  million 
cubic  feet  are  60%  of  the  capacity  of  the  22-inch  line.  The 
design  of  the  proposed  expansion  is  not  yet  complete  and 
the  required  gas  supply  cannot  be  stated  precisely,  but  it 
is  estimated  to  be  between  25  million  and  35  million  cubic 
feet  per  day. 
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The  Oak  Ridge  plant  does  not  have  an  adequate  means 
of  meeting  emergency  requirements  in  the  event  of  a  shut¬ 
down  of  the  coal  tired  boilers.  Of  the  three  boilers  serving 
the  facility  in  question,  only  one  has  been  converted  to  oil 
firing  and  this  one  boiler  definitely  cannot  meet  emergency 
requirements. 

It  may  be  of  value  to  you  to  know  that  prior  to  negotiat¬ 
ing  for  a  gas  supply  for  Oak  Ridge,  exhaustive  ef- 

2140  forts  were  made  to  secure  oil  without  success.  Fur¬ 
ther,  oil  appears  to  be  a  less  firm  fuel  over  an  ex¬ 
tended  period.  Temporary  interruption  of  delivery  of  oil 
through  the  failure  of  rail  transportation,  for  example  by 
a  railroad  strike,  would  largely  nullify  the  effectiveness  of 
this  fuel  as  an  alternate  supply. 

Please  accept  my  appreciation  of  the  fine  work  of  your 
staff  in  making  it  possible  to  secure  an  extension  for  an 
additional  six  months  of  our  present  voluntary  plan  and 
also  in  securing  additional  quantities  for  the  period  end¬ 
ing  February  28, 1949. 

Yours  very  truly, 

/signed/  Sumner  T.  Pike 
Sumner  T.  Pike 

2141  EXHIBIT  NO.  5 

Docket  No.  G-1065 
United  States 

ATOMIC  ENERGY  COMMISSION 
Washington  25,  D.  C. 

December  3, 1948 

Mr.  Earl  W.  Clark 
Director 

Office  of  Industry  Cooperation 
Department  of  Commerce 
Dear  Mr.  Clark: 

Receipt  is  acknowledged  of  your  letter  of  December  1, 
1948,  with  reference  to  the  request  of  East  Tennessee  Nat¬ 
ural  Gas  Company  for  allocation  of  steel  to  construct  a 
natural  gas  pipeline  to  Oak  Ridge,  Tennessee.  In  this 
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letter  you  ask  whether  previous  letters  from  the  under¬ 
signed  and  from  Mr.  Walter  J.  Williams,  our  Director  of 
Production,  contain  all  the  available  facts  related  to  this 
proposed  gas  line. 

In  our  previous  letters  to  the  Department  of  Commerce 
dated  July  13,  September  1,  October  19,  November  12, 
November  17,  and  November  26,  1948,  we  have  attempted 
to  present  in  full  detail,  within  the  limits  of  security 
imposed  by  the  Atomic  Energy  Act,  the  extent  of  our  in¬ 
terest  in  this  line  and  the  relationship  between  the  Atomic 
Energy  Commission  and  the  East  Tennessee  Natural  Gas 
Company.  I  believe  these  letters  have  presented  all  per¬ 
tinent  facts. 

We  have  nothing  to  add  to  the  information  already  given 
you  other  than  to  reaffirm  the  fact  that  we  have  a  con¬ 
sumer-supplier  relationship  with  the  East  Tennessee  Nat¬ 
ural  Gas  Company  by  virtue  of  a  contract  which  guarantees 
delivery  to  the  Commission  of  60,000  Mcf  of  gas  per  day, 
and  that  the  expansion  program  currently  being  consid¬ 
ered  will  increase  this  requirement  to  80,000  Mcf  per  day 
which  the  Gas  Company  assures  us  it  will  undertake  to 
supply.  The  importance  of  obtaining  this  supply  of  gas, 
to  assure  continuity  of  our  operations  at  Oak  Ridge,  has 
been  explained  in  our  previous  correspondence. 

We  desire  to  add  that  the  method  chosen  by  the  Com¬ 
mission  to  secure  natural  gas  is  consistent  with  our  gen¬ 
eral  policy  of  doing  business,  which  is  one  of  employing 
and  utilizing  private  enterprise  wherever  practicable  to 
carry  out  our  operations.  This  policy,  as  you  probably 
know,  is  extended  to  virtually  all  the  facilities  which  the 
Commission  itself  owns.  Particularly  in  the  case  of  sup¬ 
plying  gas,  it  appears  proper  and  in  the  best  interests  of 
the  Government  for  private  enterprise  to  make  the  invest¬ 
ment  and  undertake  the  operation  rather  than  the  Gov¬ 
ernment  itself  assuming  such  a  burden. 

Sincerely  yours, 

/signed/  Sumner  T.  Pike 
Sumner  T.  Pike 
Commissioner 
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2142  EXHIBIT  6 

Public  Hearing  on  Proposed  Program  for 
Allotment  of  Steel  Pipe  to  the  East 
Tennessee  Natural  Gas  Company 

Statement  by  Commissioner  Sumner  Pike,  U.  S.  Atomic 
Energy  Commission  December  29,  1948 

The  United  States  Atomic  Energy  Commission  wishes 
to  make  known  at  this  hearing  the  extent  of  its  interest 
in  the  proposed  program  for  the  allocation  of  25,500 
tons  of  steel  to  the  East  Tennessee  Gas  Company  for  the 
purpose  of  constructing  a  natural  gas  pipeline  from  near 
Mitchellville  to  Oak  Ridge,  Tennessee. 

Oak  Ridge  is  the  location  of  the  only  facility  in  this 
country  for  the  production  of  Uranium-235,  one  of  the 
two  fissionable  materials  utilized  in  atomic  weapons.  The 
Oak  Ridge  production  plant  is  a  continuous  operation  and 
requires  large  quantities  of  power.  A  significant  portion 
of  this  power,  due  to  its  character,  must  be  generated  on 
the  site.  A  sizeable  steam  generating  plant,  using  pulver¬ 
ized  coal  as  fuel,  now  supplies  this  vital  powder.  It  is  im¬ 
perative  that  this  steam  generating  plant  operate  without 
any  interruption. 

The  Commission  has  given  careful  consideration  to  what 
measures  reasonably  would  be  required  in  order  to  assure 
the  continued  operation  of  the  Oak  Ridge  facility  under 
emergency  conditions  that  might  arise.  Among  the  fac¬ 
tors  that  have  a  direct  bearing  upon  these  measures  are 
the  vital  character  of  the  need  for  continuous  operation 
of  the  Oak  Ridge  facility,  including  the  steam  generating 
plant,  under  emergency  conditions;  our  experience  in  the 
past  in  attempting  to  build  up  and  maintain  a  reserve 
stockpile  of  coal ;  and  the  assurance  that  wrould  come  from 
having  two  sources  of  fuel  using  two  different  trans- 

2143  portation  media.  After  careful  study  of  this  situa¬ 
tion  the  Commission  concluded,  almost  a  year  ago, 
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that  a  second  source  of  fuel,  namely  natural  gas,  should 
be  obtained  for  the  Oak  Ridge  plant. 

The  Commission  then  sought  to  secure  a  firm  and  ade¬ 
quate  source  of  natural  gas  from  a  private  supplier  in 
accordance  with  our  general  policy  of  doing  business, 
which  is  one  of  employing  and  utilizing  private  enterprise 
where  practicable  to  carry  out  our  operations.  This  policy 
is  extended  to  virtually  all  the  facilities  which  the  Com¬ 
mission  owns.  Accordingly,  after  a  survey  of  a  number  of 
proposals,  the  Commission  in  June,  1948  entered  into  a 
consumer-supplier  contract  with  the  East  Tennessee  Natu¬ 
ral  Gas  Company  for  delivery  to  the  Commission  at  Oak 
Ridge  of  60  million  cubic  feet  of  gas  per  day.  The  con¬ 
tract  for  this  quantity  of  gas  is  based  directly  upon  the 
requirements  of  the  steam  generating  plant  on  the  site 
now  supplying  electric  power  to  the  Oak  Ridge  produc¬ 
tion  plant  for  Uranium-235. 

In  addition,  the  Commission  has  under  consideration  an 
expansion  of  the  Oak  Ridge  production  plant,  which  will 
result  in  an  increased  requirement  for  a  firm  source  of 
electric  power.  The  Commission  has  not  been  able  to  as¬ 
sure  itself  of  any  firm  outside  source  for  the  additional 
electric  power  required  for  this  expansion  program.  Con¬ 
sequently,  in  the  absence  of  such  firm  outside  source  of 
power,  the  Commission  may  be  required  to  install  addi¬ 
tional  steam  generating  capacity.  This  aspect  of  the 
Commission’s  program  is  still  under  consideration.  If  the 
additional  steam  generating  capacity  should  be  required 
on  the  site,  the  Commission’s  natural  gas  requirements 
would  be  raised  by  an  additional  20  million  cubic  feet  per 
day,  making  a  total  currently  foreseeable  maximum  re¬ 
quirement  of  80  million  cubic  feet  per  day. 

2144  It  is  the  considered  view  of  the  Commission,  in 
the  discharge  of  its  responsibilities  under  the  Atomic 
Energy  Act  of  1946,  that  a  second  source  of  fuel,  namely 
natural  gas,  is  necessary  for  the  Oak  Ridge  plant  in  the 
interest  of  the  common  defense  and  security. 


412 


2051  EXHIBIT  F-2 

TENNESSEE  GAS  TRANSMISSION 
COMPANY 
P.  0.  Box  2511 
Houston  1,  Texas 

July  1, 1948 

W.  C.  Norman 

East  Tennessee  Natural  Gas  Company 
Hamilton  National  Bank  Building 
Chattanooga  2,  Tennessee 
Gentlemen : 

You  have  advised  us  that  on  June  19,  1948,  you  as  seller 
entered  into  a  contract  with  the  United  States  acting  on 
behalf  of  the  Atomic  Energy  Commission  as  buyer  under 
which  you  have  agreed  to  deliver  to  said  buyer  a  con¬ 
tracted  demand  of  60,000  MCF  of  natural  gas  per  day  for 
use  in  the  Oak  Ridge  Area  as  defined  in  said  contract, 
said  contract  providing  that  you  will  obtain  your  require¬ 
ments  of  natural  gas  from  us. 

We  understand  that  the  Oak  Ridge  Area  is  located 
within  the  Service  Area  covered  by  the  requirements  gas 
sales  contract  dated  September  6,  1946,  in  which  we  are 
the  seller  and  you,  by  assignment  from  Tennessee  Natural 
Gas  Lines,  Inc.  dated  21st  day  of  April,  1947,  have  be¬ 
come  the  buyer.  We  agree  to  sell  and  deliver  to  you  the 
60,000  MCF  per  day  of  contracted  demand  first  above 
mentioned  for  consumption  in  said  Oak  Ridge  Area  under 
said  requirements  gas  sales  contract  between  us,  the  only 
proviso  being  that  satisfactory  authorization  of  the  neces¬ 
sary  facilities  and  said  sale  and  delivery  can  be  obtained. 
Accordingly,  we  will  apply  forthwith  to  the  Federal  Power 
Commission  for  such  authorizations. 

Very  truly  yours, 

TENNESSEE  GAS  TRANSMISSION  COMPANY 

By  /s/  W.  C.  Norman 

Vice  President 
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COPY 

2009  Item  D-2  of  Exhibit  1 

Contract  No.  AT-40-1-GEN-244 

THIS  AGREEMENT,  entered  into  the  19th  day  of  Jnne 
1948,  by  and  between  the  UNITED  STATES  OF  AMER¬ 
ICA  (hereinafter  referred  to  as  the  “Government”)*  and 
EAST  TENNESSEE  NATURAL  GAS  COMPANY  (here¬ 
inafter  referred  to  as  the  “Gas  Company”),  a  corpora¬ 
tion  dnly  organized  and  existing  under  the  laws  of  the 
State  of  Tennessee. 

WITNESSETH,  THAT : 

WHEREAS,  the  Government  desires  to  obtain  natural 
gas  for  use  in  the  Oak  Ridge  Area ;  and 

WHEREAS,  the  Gas  Company  is  authorized  by  its 
charter  to  engage  in  the  business  of  supplying  natural 
gas;  and 

WHEREAS,  the  Gas  Company  will  obtain  its  require¬ 
ments  of  natural  gas  from  the  Tennessee  Gas  Transmission 
Company;  and 

WHEREAS,  the  United  States  Atomic  Energy  Commis¬ 
sion  deems  it  to  be  in  the  best  interest  of  the  Government 
to  obtain  natural  gas  from  the  Gas  Company  on  the  terms 
and  conditions  hereinafter  set  forth ;  and 

WHEREAS,  this  agreement  is  authorized  by  and  is 
executed  under  the  Atomic  Energy  Act  of  1946,  and  is 
certified  by  the  Commission  to  be  necessary  in  the  interest 
of  the  common  defense  and  security ; 

NOW,  THEREFORE,  the  parties  hereto  mutually  cove¬ 
nant  and  agree  as  follows : 

Article  I — Scope 

1.  The  Gas  Company  shall  apply  for  promptly  and  use 
due  diligence  (a)  to  obtain  all  necessary  materials  and 
authorizations  for  the  construction  of  the  facilities  and 
for  the  purchase  of  a  supply  of  natural  gas  necessary  to 
enable  it  to  deliver  to  the  Government  at  the  Points  of 
Delivery,  defined  herein,  the  volume  of  natural  gas  con- 
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templated  by  this  agreement,  and  (b)  to  secure  such  cer¬ 
tificates,  licenses,  or  permits  as  may  be  found  necessary 
to  authorize  the  sale  and  delivery  to  the  Government  of 
said  volume  of  gas.  When  requested  by  the  Commission, 
and  to  the  extent  that  the  Commission  may  require,  the 
Gas  Company  shall  submit  to  the  Commission  adequate 
information  concerning  the  status  of  its  undertakings 
under  this  paragraph. 

2.  Upon  the  receipt  by  the  Gas  Company  of  authoriza¬ 
tions  therefor,  deemed  requisite  and  satisfactory  by  it, 
the  Gas  Company  shall  proceed  with  due  diligence  to  con¬ 
struct  the  necessary  facilities  for  its  performance  here¬ 
under  as  expeditiously  as  practicable.  When  re- 

2010  quested  by  the  Commission,  the  Gas  Company  shall 
submit  to  the  Commission  written  progress  re¬ 
ports  covering  the  construction  of  said  facilities. 

3.  Upon  the  issuance  of  authorizations  deemed  requisite 
and  satisfactory  to  the  Gas  Company  for  the  construction 
of  the  requisite  facilities  and  for  the  purchase  and  sale 
of  the  volumes  of  natural  gas  and  natural  gas  service  con¬ 
templated  by  this  agreement,  and  upon  the  completion  of 
the  construction  of  such  facilities  so  as  to  enable  the  Gas 
Company  to  deliver  to  the  Government  said  volume  of 
natural  gas,  the  Gas  Company  shall  be  ready  to  sell  and 
deliver  to  the  Government,  at  the  charges  provided  in 
Article  IX  hereof,  a  contracted  demand  of  60,000  MCF  of 
gas  per  day. 

4.  The  Government  shall  use  due  diligence  (a)  to  se¬ 
cure  necessary  materials  and  (b)  to  construct  or  cause 
to  be  constructed,  the  facilities  necessary  to  enable  it  to 
receive  gas  by  the  time  the  Gas  Company  is  prepared  to 
deliver  gas  hereunder. 

5.  After  completion  of  construction  of  the  Government 
facilities  and  commencing  with  the  initial  delivery  of  nat¬ 
ural  gas  hereunder,  the  Government  may  purchase  and 
receive  a  contracted  demand  of  60,000  MCF  of  gas  per 
day,  and  shall  pay  the  Gas  Company  therefor  at  the 
charges  provided  in  Article  IX  hereof. 

•  •  •  • 
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2011  Article  III — Character  of  Service 

Natural  gas  delivered  by  the  Gas  Company  to 
the  Government  under  this  agreement  shall  not  be  sub¬ 
ject  to  curtailment  or  interruption  except  that  caused  by 
force  majeure  and  deliveries  hereunder  shall  have  prior¬ 
ity  over  all  other  deliveries  made  or  to  be  made  by  the 
Gas  Company  for  industrial  use.  This  agreement  shall 
obligate  the  Gas  Company  to  sell  and  be  ready  at  all  times, 
commencing  with  the  day  of  initial  delivery,  to  deliver 
to  the  Government  the  contracted  demand  and  the  Gov¬ 
ernment  shall  have  the  right  to  purchase  and  receive  from 
the  Gas  Company  up  to  the  contracted  demand.  Such 
deliveries  of  gas  shall  be  as  nearly  as  practicable  at  uni¬ 
form  hourly  rates  of  flow  and  in  uniform  daily  amounts, 
but  on  account  of  variations  deemed  for  purposes  of  this 
agreement  to  be  due  to  the  inability  of  the  Gas  Company 
to  maintain  more  precise  control,  daily  deliveries  shall  be 
subject  to  an  allowable  variation  of  not  more  than 

2012  ten  percent  either  above  or  below  the  scheduled 
daily  delivery,  and  total  deliveries  in  any  month 

of  the  calendar  shall  be  subject  to  an  allowable  variation 
of  not  more  than  five  percent  above  or  below  the  average 
scheduled  daily  delivery  multiplied  by  the  number  of  days 
in  said  month. 

•  •  •  • 

2170  EXHIBIT  NO . 


Docket  No.  1065 
Witness :  Estes 


Federal  Power  Commission:  Docket  No.  G-1065;  Hearing  Ex.  No.  29:  Date  Identified 

3/21/49;  Date  Admitted  3/21/49 

Statement  Shovnng  Onwership  of  Diesel  Locomotives  on  the  Southern  Railway 
System  on  January  1,  For  the  Years  19 US  Through  1949,  and 
Diesel  Locomotives  on  Order  January  1,  194.9 


Ownership 

Passenger 

Freight 

Pass,  or  Freight 
Switching 

TOTAL 


Jan.  1, 
1943 
10 
6 

34 

50 


Jan.  1, 
1944 
10 
8 

34 

52 


Jan.  1, 
1945 
10 
14 

52 

76 


Jan.  1, 
1946 
10 
22 

66 

98 


Jan.  1, 
1947 
16 
33 

81 

130 


Jan.  1, 
1948 
16 
46 
12 
108 

182 


Jan.  1, 
1949 
16 
52 
18 
135 

221 


On  Order 
Jan.  1, 
1949 
3 

25 

None 
25  ! 

53 


SOURCE :  CS-56A1  reports,  issued  by  Car  Service  Division  of  A  .A.  R. 
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STATEMENT  OF  QUESTIONS  PRESENTED 

The  questions  presented  in  this  case  for  the  Court’s 
decision  are: 

1.  Is  there  “substantial  evidence”  in  the  record  in  con¬ 
solidated  Docket  Nos.  G-1065  and  G-1070,  to  support  the 
findings  which  Section  7(e)  of  the  Natural  Gas  Act,  15 
U.  S.  C.  A.  717  f(e),  required  the  Federal  Power  Com¬ 
mission  to  make,  before  issuing  a  certificate  authorizing 
East  Tennessee  Natural  Gas  Company  to  construct  and 
operate  a  pipeline  extension  designed  to  provide  the 
Atomic  Energy  Commission’s  plant  at  Oak  Ridge,  Tennes¬ 
see  with  natural  gas  as  a  primary  boiler  fuel;  said  find¬ 
ings,  expressed  in  the  terms  of  this  case  and  of  the  Act, 
are  that  (1)  East  Tennessee  “is  able  and  willing  properly 
to  do  the  acts  and  perform  the  service  proposed”  and 
that  (2)  the  proposed  service  to  Oak  Ridge  “is  or  will 
be  required  by  the  present  or  future  public  convenience 
and  necessity.”? 

2.  If  the  finding  that  East  Tennessee  “is  able  and 
willing  properly  to  do  the  acts  and  perform  the  service 
proposed”  is  not  supported  by  “substantial  evidence”  in 
the  record,  did  the  Federal  Power  Commission’s  resort  to 
evidence  outside  of  the  record  in  order  to  support  said 
finding  and  the  Commission’s  refusal  to  honor  the  timely 
request  made  by  the  opposing  intervenors  in  Docket  No. 
G-1065  for  an  opportunity  to  show  that  the  latter  evidence 
did  not  support  the  finding,  deprive  the  intervenors  of 
the  adequate  hearing  guaranteed  to  them  by  Section  7(d) 
of  the  Administrative  Procedure  Act,  5  U.  S.  C.  A.  1006 
(d)f 

3.  Did  the  failure  of  the  Federal  Power  Commission’s 
initial  order  of  April  7  and  final  Order  of  May  3,  1949  to 
pass  upon  the  Proposed  Findings  Of  Fact  submitted  by  the 
opposing  intervenors  in  Docket  No.  G-1065,  and  the  failure 


of  the  Commission’s  subsequent  order,  (denying  the  oppos¬ 
ing  intervenor’s  Joint  Application  For  Rehearing)  to  fully 
explain  the  reasons  for  the  rejection  contained  therein  of 
the  Proposed  Findings  Of  Fact,  violate  Section  8(b)  of 
the  Administrative  Procedure  Act,  5  U.  S.  C.  A.  1007(b), 
and  deprive  the  Commission’s  findings  of  the  clarity  and 
completeness  which  they  must  have  in  order  for  this  Court 
to  give  them  the  conclusive  weight  required  by  Section 
19(b)  of  the  Natural  Gas  Act,  15  U.  S.  C.  A.  717  r  (b)? 
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In  The 


Httt&ii  States  (Hour!  of  Appeals 

Foe  the  District  of  Columbia  Circuit 


No.  10,376 


National  Coal  Association 
United  Mine  Workers  of  America 
Railway  Labor  Executives  Association, 

Petitioners 

v. 

Federal  Power  Commission, 

Respondent 


East  Tennessee  Natural  Gas  Company 
United  States  of  America, 

Intervenors 


BRIEF  FOR  PETITIONERS 


JURISDICTIONAL  STATEMENT 

The  Order  which  the  Petitioners  desire  to  have  reviewed 
and  set  aside  was  issued  by  the  Federal  Power  Commis¬ 
sion  (hereinafter  referred  to  as  the  Commission)  on  May 
3,  1949  after  hearings,  in  consolidated  Docket  Nos.  G-1065 
and  G-1070,  which  were  concluded  on  April  21,  1949  (app. 
pp.  12-24).  The  East  Tennessee  Natural  Gas  Company 
(hereinafter  sometimes  called  East  Tennessee)  an  Inter- 
venor  here,  was  the  applicant  in  Docket  No.  G-1065  (app. 
p.  12)  and  the  Petitioners  here  were  the  intervenors  in 
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the  Docket  (app.  pp.  93-96).  The  intervenors  in  Docket 
Xo.  G-1065,  being  “aggrieved’’  by  the  Commission’s  Order 
cf  May  3,  1949,  applied  to  the  Commission  for  a  rehear¬ 
ing  within  thirty  days  after  the  issuance  of  such  order. 
The  application  for  rehearing  set  forth  objections  to  the 
order  upon  which  the  application  was  based  (app.  p.  39, 
40).  Within  thirty  days  thereafter,  the  Commission  denied 
the  application  for  rehearing- (app.  pp.  60-63).  "Within 
sixty  days  after  the  application  for  rehearing  wras  denied, 
the  intervenors  in  Dccket  No.  G-1065  filed  a  written  pe¬ 
tition  requesting  this  Court  to  review  the  Commission’s 
Order  of  May  3,  1949  and  upon  such  review  to  set  aside 
such  Order  (app.  pp.  2-11).  After  service  of  a  copy  of 
such  petition  upon  a  member  of  the  Commission  and  after 
the  Commission  had  obtained  from  this  Court  an  extension 
of  time  to  and  including  January  30,  1950  writhin  which 
to  certify  and  file  a  transcript  of  the  record  upon  w’hich 
the  Order  complained  of  was  entered,  the  Commission 
certified  and  filed  the  same  with  this  Court  on  January  26, 
1950.  By  order  of  this  Court  the  time  within  which  the 
joint  appendix  and  Petitioners’  brief  could  be  filed  wTas 
extended  to  and  including  June  15, 1950. 

The  jurisdiction  of  this  Court  is  sustained  by  Section 
7  (c)  as  amended  and  Section  19  (a)  and  (b)  of  the  Act 
of  June  21,  1938  (hereinafter  referred  to  as  the  Natural 
Gas  Act),  15  U.  S.  C.  A.  717  f  (c)  and  717  r  (a)  and  (b), 
and  by  Sections  2  (b)  and  10  (a)  of  the  Act  of  June  11, 
1946  (hereinafter  referred  to  as  the  Administrative  Pro¬ 
cedure  Act),  5  U.  S.  C.  A.  1001  (b)  and  1009  (a). 

STATEMENT  OF  THE  CASE 

By  application  of  June  30,  1948,  as  amended  January 
14,  1949,  East  Tennessee  Natural  Gas  Company  requested 
the  Federal  Power  Commission  to  issue  a  certificate  of 
“public  convenience  and  necessity”  pursuant  to  the  provi¬ 
sions  of  Section  7(e)  of  the  Natural  Gas  Act,  15  U.  S.  C.  A. 
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717  f  (e),  whereby  East  Tennessee  would  be  authorized 
to  construct  and  operate  a  172  mile  pipe  line  for  the 
transmission  of  60  million  cubic  feet  of  natural  gas  per 
day  from  a  point  of  connection  with  the  main  pipeline 
facilities  of  Tennessee  Gas  Transmission  Company  (here¬ 
inafter  sometimes  called  the  Transmission  Company)  near 
Greenbriar,  Tennessee,  to  the  Atomic  Energy  Commis¬ 
sion’s  plant  at  Oak  Ridge,  Tennessee  (app.  p.  13). 

On  September  22,  1948  the  National  Coal  Association, 
United  Mine  Workers  of  America  and  Railway  Labor 
Executives  Association  filed  petitions  with  the  Commission 
asking  that  they  be  permitted  to  intervene  and  become 
parties  to  the  procedings  to  be  instituted  on  the  applica¬ 
tion  cf  East  Tennessee,  in  order  that  they  might  oppose 
the  issuance  of  the  certificate  of  ‘‘public  convenience  and 
necessity”  applied  fcr  therein.  The  would-be  intervenors 
made  it  clear  in  their  petitions  that  they  favored  “all 
necessary  steps  that  may  be  in  the  public  interest  to  as¬ 
sure  an  adequate  supply  of  fuel  for  the  operation  of  the 
Oak  Ridge  plant  of  the  Atomic  Energy  Commission.” 
However,  they  indicated  therein  that  they  opposed  the 
projected  pipe  line  because  they  understood  it  was  pro¬ 
posed  to  use  the  natural  gas  for  purposes  for  which  bitu¬ 
minous  coal  was  then  being  used  with  equal  efficiency  at 
Oak  Ridge  and  because  the  large  quantities  of  bituminous 
coal  then  available  and  readily  procurable  assured  an 
adequate  supply  of  this  suitable  fuel  at  Oak  Ridge.  In 
these  circumstances  they  considered  the  proposed  use  of 
natural  gas  at  Oak  Ridge  to  be  wasteful  and  contrary  to 
the  public  interest.  Moreover,  they  believed  that  the  use 
of  natural  gas  would  cause  the  displacement  of  coal  at 
Oak  Ridge  and  thereby  cause  great  and  irreparable  loss 
to  the  would-be  intervenors  (app.  pp.  88-95).  By  order 
of  March  3,  1949  the  Commission  granted  the  petitions  to 
intervene,  but  stated  therein  that  it  was  not  to  be  con¬ 
strued  as  recognition  by  the  Commission  that  these  inter¬ 
venors  might  be  aggrieved  by  any  order  entered  in  the 
proceedings  (app.  p.  96). 
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On  March  3,  1949  the  Atomic  Energy  Commission  filed 
a  petition  with  the  Federal  Power  Commission  asking 
permission  to  intervene  in  the  same  proceedings  in  order 
to  support  East  Tennessee’s  application.  In  its  petition 
the  Atomic  Energy  Commission  stated  that  uranium  was 
being  produced  in  the  plant  at  Oak  Ridge  and  it  was 
necessary  for  the  security  of  the  nation  to  keep  the  plant 
in  continuous  and  uninterrupted  operation.  The  Atomic 
Energy  Commission  also  alleged  therein  that  while  coal 
was  being  used  to  fuel  the  plant,  it  was  necessary  to  guard 
against  possibilities  of  an  interruption  in  the  operation 
thereof  by  having  a  second  fuel  supply  available  and  ac¬ 
cordingly  AEC  had  entered  into  a  contract  with  East 
Tennessee  whereby  that  Company  agreed  to  obtain  60 
million  cubic  feet  of  natural  gas  per  day  from  Tennessee 
Gas  Transmission  Company  and  to  deliver  it  to  the  Oak 
Ridge  plant  (app.  pp.  97,  98).  By  order  of  March  7, 
1949  the  Federal  Power  Commission  granted  this  petition 
to  intervene  (app.  pp.  98, 99). 

Hearings  in  the  consolidated  matters  of  East  Tennessee 
Natural  Gas  Company,  Docket  No.  G-1065  and  Tennessee 
Gas  Transmission  Company,  Docket  No.  G-1070,  were 
commenced  on  March  9,  1949  before  a  Presiding  Examiner 
of  the  Federal  Power  Commission  (app.  pp.  101-103). 
All  of  the  above  mentioned  intervenors  appeared  therein 
by  counsel,  presented  witnesses,  introduced  evidence,  filed 
briefs,  engaged  in  oral  argument,  and  otherwise  partici¬ 
pated  fully  in  the  proceedings. 

As  a  part  of  and  in  connection  with  their  brief,  the  Na¬ 
tional  Coal  Association,  United  Mine  Workers  of  America, 
and  Railway  Labor  Executives  Association  on  March  31, 
1949,  submitted  Proposed  Findings  Of  Fact,  which  in 
their  opinion  related  to  the  material  issues  involved  in 
the  proceedings  and  were  supported  by  “substantial  evi¬ 
dence”  in  the  record.  For  example,  the  Federal  Power 
Commission  was  requested  therein  to  find  that  (1)  the  use 
of  natural  gas  as  a  primary  boiler  fuel  at  Oak  Ridge 


5 


would  result  in  displacement  of  approximately  750,000 
tons  of  coal  per  year,  would  cause  loss  of  revenue  in 
excess  of  $3,000,000  per  year  to  coal  mine  operators  and 
would  deprive  railroads  of  freight  revenues  in  excess  of 
$1,000,000  annually;  (2)  sound  conservation  policy  pro¬ 
hibits  the  use  of  natural  gas  as  a  boiler  fuel  where  coal 
is  readily  available;  (3)  East  Tennessee  had  not  made  a 
satisfactory’  showing  that  it  had  an  adequate  gas  supply 
to  enable  it  to  deliver  60  million  cubic  feet  per  day  to 
Oak  Ridge;  (4)  the  record  production  of  coal  in  the 
United  States  in  1947,  the  ability  of  electric  utility  com¬ 
panies  in  the  United  States  to  increase  their  stock  of  coal 
substantially  during  the  August  1946- August  1947  period, 
the  huge  quantities  of  coal  produced  in  close  proximity 
to  Oak  Ridge  during  that  period  and  the  fact  that  during 
that  period  the  coal  stock  pile  at  Oak  Ridge  had  never 
been  less  than  the  equivalent  of  six  weeks’  requirements, 
showed  that  the  apprehension  which  the  Atomic  Energy,’ 
Commission  expressed  concerning  continuity  of  operations 
during  that  period  was  not  justified;  and  (5)  East  Ten¬ 
nessee  had  failed  to  establish  that  the  natural  gas  pipeline 
to  Oak  Ridge  is  or  will  be  required  by  the  present  or  fu¬ 
ture  “public  convenience  and  necessity”  because  (a)  the 
railroads  over  which  coal  is  shipped  to  Oak  Ridge  have 
on  hand  more  coal  cars  than  are  required  by  the  coal 
traffic,  (b)  as  much  as  10%  of  the  coal  consumed  at  Oak 
Ridge  is  shipped  by  highway  trucks  and  coal  can  be 
shipped  by  river  barges  to  within  a  relatively  short  dis¬ 
tance  of  Oak  Ridge,  (c)  an  abundance  of  coal  suitable  for 
use  at  Oak  Ridge  is  available  in  close  proximity  to  that 
plant  and  (d)  oil  is  an  entirely  satisfactory  emergency 
fuel  for  use  at  Oak  Ridge  and  may  be  stored  for  imme¬ 
diate  use  there  or  transported  to  Oak  Ridge  by  either  river 
barges,  railroads  or  pipelines  (app.  pp.  25-28). 

The  Proposed  Findings  Of  Fact  were  ignored  in  the 
Commission’s  order  of  April  7,  1949,  wherein  the  Com¬ 
mission  stated: 
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“From  the  evidence  the  Commission  finds  that  the 
service  of  60  thousand  Mcf  per  day  of  natural  gas  to 
the  Atomic  Energy  Commission  for  use  in  its  Oak 
Ridge  facilities,  as  proposed  in  the  amended  G-1065 
application,  is  necessary  in  the  common  defense  and 
security  of  this  nation,  and,  accordingly,  that  the  au¬ 
thorization  of  such  service  is  required  by  public  con¬ 
venience  and  necessity.  The  authorization  of  such 
service  would  be  in  the  national  public  interest. 
“Though  public  need  has  been  shown  for  the  service 
proposed  to  the  Atomic  Energy  Commission,  the  rec¬ 
ord  discloses  that  in  other  respects  the  showing  pre¬ 
sented  is  insufficient  to  warrant  the  issuance  at  this 
time  of  a  certificate  to  East  Tennessee  in  Docket  No. 
G-1065.  In  general  the  showing  in  support  of  that 
application  is  satisfactory  except  in  respect  of  the 
matters  of  its  gas  supply  *  •  V’  (app.  p.  33). 

In  the  circumstances  the  Commission  was  “of  the  opinion 
that  it  should  do  everything  in  its  power  to  explore  the 
possibility  that  a  gas  supply  for  the  Oak  Ridge  pipeline 
can  be  made  available  through  the  facilities  applied  for 
*■  *  *  or,  if  need  be,  through  an  allocation  applying  gen¬ 
erally  against  TGT’s  entire  system  capacity  to  be  borne 
equitably  by  all  customers  and  areas  served  by  TGT.” 
Accordingly,  the  Commission’s  order  of  April  7,  1949  di¬ 
rected  the  proceedings  to  be  reopened  for  these  purposes 
on  April  18, 1949  (app.  pp.  36-38). 

In  the  reopened  proceedings  both  East  Tennessee  and 
the  Tennessee  Gas  Transmission  Company  were  afforded 
a  further  opportunity  to  make  a  showing  with  regard  to 
the  adequacy  of  their  gas  supply,  but  both  companies 
failed  to  do  so  (app.  pp.  317,  354).  Then  the  Commis¬ 
sion’s  Staff,  over  the  procedural  and  substantive  objec¬ 
tions  made  by  counsel  for  certain  customers  of  the  Trans¬ 
mission  Company  (app.  pp.  352-354,  356-358,  379),  pre¬ 
sented  evidence,  through  the  Chief  of  the  Gas  Certificates 
Division  of  the  Federal  Power  Commission,  designed  to 
show  the  feasibility  of  making  60  million  cubic  feet  of 
natural  gas  per  day  available  to  the  Atomic  Energy  Com- 
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mission’s  Oak  Ridge  plant  through  an  allocation  of  the  gas 
supply  of  some  but  not  all  of  the  Transmission  Company’s 
customers  (app.  pp.  359-372).  Counsel  for  these  cus¬ 
tomers  of  the  Transmission  Company  and  counsel  for  the 
National  Coal  Association,  United  Mine  Workers  of  Amer¬ 
ica  and  Railway  Labor  Executives  Association  brought 
out  through  cross  examination  of  the  Chief  of  the  Gas 
Certificates  Division  of  the  Federal  Power  Commission 
that  it  was  not  feasible  to  obtain  the  natural  gas  in 
question  through  the  “practical”  allocation  plan  sug¬ 
gested  by  the  Chief  (app.  pp.  372-393). 

The  Proposed  Findings  Of  Fact  were  again  ignored  in 
the  Commission’s  Order  of  May  3,  1949,  wherein  a  certifi¬ 
cate  of  “public  convenience  and  necessity”  was  issued 
authorizing  East  Tennessee  to  construct  and  operate  the 
proposed  pipeline  (app.  pp.  12-25).  In  the  Order  the 
Commission  noted  that  in  the  reopened  proceedings  the 
Tennessee  Gas  Transmission  Company,  East  Tennessee’s 
gas  supplier,  had  stated  that  it  was  not  prepared  to  make 
a  showing  of  an  adequate  gas  supply  but  would  be  pre¬ 
pared  to  do  so  within  15  days  (app.  p.  17).  The  Com¬ 
mission  also  took  note  of  evidence  developed  during  the 
reopened  proceedings  respecting  the  practicability  and 
feasibility  of  making  60  million  cubic  feet  of  natural  gas 
per  day  available  to  Oak  Ridge  through  an  allocation  of 
the  Transmission  Company’s  authorized  system  capacity 
(app.  p.  18).  However,  the  Commission  believed  that 
“The  record  and  circumstances  here  do  not  call  for  any 
definitive  allocation  of  TGT’s  system  capacity  to  provide 
the  necessary  gas  for  Oak  Ridge”,  (app.  p.  20)  because: 

“The  record  wliich  has  been  developed  as  a  result 
of  the  hearings  held  pursuant  to  our  April  7  order, 
when  considered  in  connection  with  the  record  of  the 
hearings  heretofore  held  in  Docket  No.  G-962,  dis¬ 
closes  substantial  evidence  and  basis  for  action  by 
this  Commission  to  provide  the  necessary  supply  of 
gas  for  the  proposed  Oak  Ridge  pipeline.”  (app. 
p.  23). 
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For  this  reason  and  because  the  Commission  could  find 
nothing  in  the  Transmission  Company’s  letter  of  July  1, 
1948  to  East  Tennessee,  showing  that  the  commitment 
therein  t  '  supply  East  Tennessee  with  60  million  cubic 
feet  of  natural  gas  per  day  for  consumption  at  Oak  Ridge 
was  contingent  on  prior  authorization  of  the  G-962  facili¬ 
ties,  the  Commission  ordered  the  Transmission  Company 
to  make  the  necessary  gas  available  to  East  Tennessee 
from  the  facilities  previously  certificated  in  Docket  No. 
G-962  (app.  pp.  21-23).  This  action  was  taken  by  the 
Commission  despite  the  fact  that  there  was  ample  evi¬ 
dence  throughout  the  record  in  consolidated  Docket  Nos. 
G-1065  and  G-1070  to  show  that  such  action  would  make 
the  Transmission  Company  guilty  of  placing  this  obliga¬ 
tion  to  East  Tennessee  ahead  of  its  prior  obligations  to 
other  customers. 

The  Commission  also  stated  in  its  Order  of  May  3,  1949: 

“Upon  the  record  developed  at  the  initial  hearings, 
and  solely  on  the  basis  of  the  strong  representations 
made  by  the  Atomic  Energy  Commission,  this  Com¬ 
mission  in  its  April  7,  1949  order  found,  among  other 
things,  that  natural  gas  service  to  the  Atomic  Energy 
Commission  for  use  in  its  Oak  Ridge  facilities,  as 
proposed  by  East  Tennessee  in  its  amended  applica¬ 
tion  in  Docket  No.  G-1065,  is  necessary  for  the  com¬ 
mon  defense  and  security  of  the  nation,  and  authori¬ 
zation  of  such  service  is  required  by  public  conveni¬ 
ence  and  necessity.”  (app.  pp.  13-14). 

Being  “aggrieved”  bv  the  Commission’s  Order  of  May 
3,  1949,  the  National  Coal  Association  et  ah,  acting  in 
accordance  with  provisions  of  Section  19(a)  of  the  Na¬ 
tional  Gas  Act,  15  U.  S.  C.  A.  717  r(a),  applied  for  a  re¬ 
hearing.  In  their  Joint  Application  For  Rehearing,  the 
National  Coal  Association  et  ah,  urged  that  the  Commis¬ 
sion  had  erred  (1)  “in  finding  that  the  granting  of  the 
application  filed  in  Docket  No.  G-1065  is  necessary  for 
the  common  defense  and  security  of  the  nation  and  that 
authorization  to  construct  the  facilities  therein  covered  is 
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required  by  the  public  convenience  and  necessity,”  be¬ 
cause  “Such  finding  is  not  supported  by  substantial  evi¬ 
dence  in  the  record,  nor  is  it  supported  by  adequate  find¬ 
ings  in  the  order  issuing  a  certificate  of  public  convenience 
and  necessity.”,  (2)  “in  predicating  a  finding  of  public 
convenience  and  necessity  ‘solely  on  the  basis  of  the 
strong  representations  made  by  the  Atomic  Energy  Com¬ 
mission’  ”,  (3)  “in  finding  that  East  Tennessee  is  able 
and  willing  to  do  the  acts  and  to  perform  the  services 
proposed,”  because  East  Tennessee  “cannot  perform  the 
sendees  proposed  without  an  adequate  gas  supply  and 
there  is  no  proper  showing  of  such  gas  supply  in  the 
record  of  these  proceedings.”,  (4)  “in  failing  to  give  con¬ 
sideration  to,  to  pass  upon  and  make  findings  and  state 
conclusions  upon  the  material  issues  of  fact  presented  to 
it  in  the  proposed  findings  and  conclusions  submitted  by 
these  intervenors”,  and  in  (5)  “taking  official  no¬ 
tice  of  evidence  in  other  proceedings  tending  to  establish 
sufficiency  of  gas  supply  for  the  Applicant  in  these  pro¬ 
ceedings.”  Without  admitting  the  legality  of  the  Com¬ 
mission’s  action  in  taking  official  notice  of  evidence  in 
other  proceedings,  and  without  waiving  their  rights,  the 
National  Coal  Association  et  al.,  made  request  in  their 
Joint  Application  for  an  opportunity  to  show  that  the 
evidence  from  the  other  proceedings  did  not  establish  the 
sufficiency  of  East  Tennessee’s  gas  supply  in  these  pro¬ 
ceedings  (app.  pp.  38-40). 

On  June  13,  1949,  prior  to  the  time  that  the  Commission 
acted  upon  their  Joint  Application  For  Rehearing,  the 
National  Coal  Association  et  al.,  filed  a  Request  for  Re¬ 
opening  Proceedings.  Therein  they  pointed  out  that  after 
a  full  investigation  a  Subcommittee  of  the  Joint  Committee 
on  Atomic  Energy  of  the  United  States  Congress  pub¬ 
lished  a  report  of  May  23,  1949,  which  was  approved  and 
adopted  unanimously  by  the  full  Joint  Committee  on 
Atomic  Energy  on  June  1,  1949  and  in  which  the  conclu¬ 
sion  was  reached  that,  “reliance  on  fuel  resources  outside 


10 


the  local  area  does  not  appear  compatible  with  the  original 
selection  of  the  Oak  Ridge  site  or  in  the  best  interests  of 
the  common  defense  and  security.”  A  copy  of  the  report 
was  attached  to  and  made  a  part  of  the  Request  for  Re¬ 
opening  Proceedings  (app.  pp.  23,  24). 

By  order  of  June  29,  1949  the  Commission  denied  the 
Joint  Application  for  Rehearing  and  Request  for  Reopen¬ 
ing  Proceedings.  In  this  order  the  Commission  denied 
that  it  had  “predicated  its  finding  of  public  convenience 
and  necessity  ‘solely  on  the  basis  of  strong  representations 
made  by  the  Atomic  Energy  Commission. 7  ”,  and  claimed 
that  such  findings  had  been  “reached  upon  the  considera¬ 
tion  of  the  entire  record.”  Also,  the  Commission  specifi¬ 
cally  rejected  the  Proposed  Findings  Of  Fact,  “except 
insofar  as  they  are  incorporated  in  our  findings  and  order 
of  May  3, 1949.  ’  ’  ( app.  pp.  60-63 ) . 

On  August  8,  1949  the  National  Coal  Association  et  al., 
in  conformity  with  the  provisions  of  Section  19(b)  of  the 
National  Gas  Act,  15  U.  S.  C.  A.  717  r(b),  filed  a  written 
petition  with  this  Court  for  review  of  the  Commission’s 
Order  of  May  3,  1949.  A  copy  of  said  petition  was  served 
upon  a  member  of  the  Commission  and  in  due  time  the 
Commission  certified  and  filed  with  this  Court  a  trans¬ 
cript  of  record  upon  which  the  Order  complained  of  was 
entered  (app.  pp.  2-11). 


STATUTES  INVOLVED 

Section  7(c)  of  the  Natural  Gas  Act,  15  U.  S.  C.  A. 

71 7f  (c),  as  amended,  provides  in  pertinent  part: 

“No  natural-gas  company  •  •  •  shall  engage  in  the 
transportation  or  sale  of  natural  gas,  subject  to  the 
jurisdiction  of  the  Commission,  or  undertake  the  con¬ 
struction  or  extension  of  any  facilities  therefor,  or 
acquire  or  operate  any  such  facilities  or  extensions 
thereof,  unless  there  is  in  force  with  respect  to  such 
natural-gas  company  a  certificate  of  public  conveni- 
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ence  and  necessity  issued  by  the  Commission  authoriz¬ 
ing  such  acts  or  operations:  •••••••••” 

#  the  Commission  shcul  set  the  matter  for  hear¬ 
ing 1  and  shall  give  such  reasonable  notice  of  the  hear¬ 
ing  thereon  to  all  interested  persons  as  in  its  judg¬ 
ment  may  be  necessary  under  rules  and  regulations  to 
be  prescribed  by  the  Commission;  and  the  applica¬ 
tion  shall  be  decided  in  accordance  with  the  procedure 
provided  in  subsection  (e)  of  this  section  and  such 
certificate  shall  be  issued  or  denied  accordingly:  *  * 

Section  7(e)  of  the  Natural  Gas  Act,  15  U.  S.  C.  A. 
717f  (e),  provides  in  pertinent  part: 

“•  *  *  a  certificate  shall  be  issued  to  any  qualified 
applicant  therefor,  authorizing  the  whole  or  any  part 
of  the  operation,  sale,  service,  construction,  extension, 
or  acquisition  covered  by  the  application,  if  it  is  fovmd 
that  the  applicant  is  able  and  willing  properly  to  do 
the  acts  amd  perform  the  service  proposed  and  to  con¬ 
form  to  the  provisions  of  this  chapter  and  the  require¬ 
ments,  rules,  and  regulations  of  the  Commission  there¬ 
under,  and  that  the  proposed  service ,  sale,  operation, 
construction,  extension,  or  acquisition,  to  the  eoctent 
authorized  by  the  certificate,  is  or  will  be  required  by 
the  present  or  future  public  convenience  and  necessity; 
otherwise  such  application  shall  be  denied.  *  *  •” 

Section  19(a)  and  (b)  of  the  Natural  Gas  Act,  15 
TJ.  S.  C.  A.  717r(a)  and  (b),  provides  in  pertinent  part: 

“(a)  Any  person.  State,  municipality,  or  State 
commission  aggrieved  by  an  order  issued  bv  the  Com¬ 
mission  in  a  proceeding  under  this  chapter  to  which 
such  person,  State,  municipality,  or  State  commission 
is  a  party  may  apply  for  a  rehearing  within  thirty 
days  after  the  issuance  of  such  order.  The  applica¬ 
tion  for  rehearing  shall  set  forth  specifically  the 
ground  or  grounds  upon  which  such .  application  is 
based.  Upon  such  application  the  Commission  shall 
have  power  to  grant  or  deny  rehearing  or  to  abrogate 
or  modify  its  order  without  further  hearing.  Unless 
the  Commission  acts  upon  the  application  for  rehear- 

*A11  emphasis  throughout  this  Brief  is  supplied  by  Petitioners 
unless  otherwise  expressly  noted. 
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ing  within  thirty  days  after  it  is  filed,  such  application 
may  be  deemed  to  have  been  denied.  No  proceeding 
to  review  any  order  of  the  Commission  shall  be 
brought  by  any  person  unless  such  person  shall  have 
made  application  to  the  Commission  for  a  rehearing 
thereon.” 

“(b)  Any  party  to  a  proceeding  under  this  chap¬ 
ter  aggrieved  by  an  order  issued  by  the  Commission 
in  such  proceeding  may  obtain  a  review  of  such  order 
•  #  •  in  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia,  by  filing  in  such  court,  wdthin 
sixty  days  after  the  order  of  the  Commission  upon 
the  application  for  rehearing,  a  written  petition  pray¬ 
ing  that  the  order  of  the  Commission  be  modified  or 
set  aside  in  whole  or  in  part.  A  copy  of  such  petition 
shall  forthwith  be  served  upon  any  member  of  the 
Commission  and  thereupon  the  Commission  shall  cer¬ 
tify  and  file  with  the  court  a  transcript  of  the  record 
upon  which  the  order  complained  of  was  entered. 
Upon  the  filing  of  such  transcript  such  court  shall 
have  exclusive  jurisdiction  to  affirm,  modify,  or  set 
aside  such  order  in  whole  or  in  part.  No  objection 
to  the  order  of  the  Commission  shall  be  considered 
by  the  court  unless  such  objection  shall  have  been 
urged  before  the  Commission  in  the  application  for  re¬ 
hearing  unless  there  is  reasonable  ground  for  failure 
so  to  do.  The  finding  of  the  Commission  as  to  the 
facts,  if  supported  by  substantial  evidence,  shall  be 
conclusive.  •  •  •  The  judgment  and  decree  of  the 
court,  affirming,  modifying,  or  setting  aside,  in  wdiole 
or  in  part,  any  such  order  of  the  Commission,  shall 
be  final,  subject  to  review’  by  the  Supreme  Court  of 
the  United  States  upon  certiorari  or  certification  as 
provided  in  section  1254  of  Title  28.” 

Section  2(b)  of  the  Administrative  Procedure  Act,  5 
U.  S.  C.  A.  1001,  provides: 

“As  used  in  this  chapter — 

•  •  •  * 

“(b)  ‘Person’  includes  individuals,  partnerships, 
corporations,  associations,  or  public  or  private  organ¬ 
izations  of  any  character  other  than  agencies.  * Party y 
includes  any  person  or  agency  named  or  admitted  as. 


13 


a  party,  or  properly  seeking  and  entitled  as  of  right 
to  he  admitted  as  a  party,  in  any  agency  proceeding ; 
but  nothing  herein  shall  be  construed  to  prevent  an 
agency  from  admitting  any  person  or  agency  as  a 
party  for  limited  purposes/ ’ 

Section  5(b)  of  the  Administrative  Procedure  Act,  5 
U.  S.  C.  A.  1004(b),  provides  in  pertinent  part: 

“In  every  case  of  adjudication  required  by  statute 
to  be  determined  on  the  record  after  opportunity  for 
an  agency  hearing,  *  *  (b)  the  agency  shall  afford 
all  interested  parties  opportunity  for  *  *  *,  hearing 
and  decision  upon  notice  and  in  conformity  with  Sec¬ 
tions  1006  and  1007  of  this  title.  ’  ’ 

Section  7(c)  and  (cl)  of  the  Administrative  Procedure 
Act,  5  U.  S.  C.  A.  1006  (c)  and  (d),  provides  in  pertinent 
part : 

“(c)  Except  as  statutes  otherwise  provide,  the 
proponent  of  a  rule  or  order  shall  have  the  burden 
of  proof.  *  *  •” 

“(d)  The  transcript  of  testimony  and  exhibits,  to¬ 
gether  with  all  papers  and  requests  filed  in  the  pro¬ 
ceeding,  shall  constitute  the  exclusive  record  for  de¬ 
cision  in  accordance  with  section  1007  of  this  title 
*  *  *.  Where  any  agency  decision  rests  on  official 
notice  of  a  material  fact  not  appearing  in  the  evi¬ 
dence  in  the  record,  any  party  shall  on  timely  request 
he  afforded  an  opportunity  to  show  the  contrary.” 

Section  8(b)  of  the  Administrative  Procedure  Act,  5 
U.  S.  C.  A.  1007  (b),  provides: 

“(b)  Prior  to  each  recommended,  initial,  or  tenta¬ 
tive  decision,  or  decision  upon  agency  review  of  the 
decision  of  subordinate  officers  the  parties  shall  be 
afforded  a  reasonable  opportunity  to  submit  for  the 
consideration  of  the  officers  participating  in  such  de¬ 
cisions  (1)  proposed  findings  and  conclusions,  or  (2) 
exceptions  to  the  decisions  or  recommended  decisions 
of  subordinate  officers  or  to  tentative  agency  decisions, 
and  (3)  supporting  reasons  for  such  exceptions  or 
proposed  findings  or  conclusions.  The  record  shall 
show  the  ruling  upon  each  such  finding,  conclusion, 
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or  exception  presented.  All  decisions  (including  in¬ 
itial,  recommended,  or  tentative  decisions)  shall  be¬ 
come  part  of  the  record  and  include  a  statement  of 
(1)  findings  and  conclusions ,  as  well  as  the  reasons 
or  basis  therefor ,  upon  all  the  material  issues  of  fact, 
law,  or  discretion  presented  on  the  record;  and  (2) 
the  appropriate  rule,  order,  sanction,  relief,  or  denial 
thereof.” 

Section  10(a)  and  (e)  of  the  Administrative  Procedure 
Act,  5  U.  S.  C.  A.  1009(a)  and  (e),  provides: 

“  (a)  Any  person  suffering  legal  wrong  because  of 
any  agency  action,  or  adversely  affected  or  aggrieved 
by  such  action  within  the  meaning  of  any  relevant 
statute,  shall  be  entitled  to  judicial  review  thereof .” 

‘‘(e)  So  far  as  necessary  to  decision  and  where  pre¬ 
sented  the  reviewing  court  shall  decide  all  relevant 
questions  of  law,  interpret  constitutional  and  statutory 
provisions,  and  determine  the  meaning  or  applicabil¬ 
ity  of  the  terms  of  any  agency  action.  It  shall  •  •  • 
(B)  hold  unlawful  and  set  aside  agency  action,  find¬ 
ings  and  conclusions  found  to  be  9  *  *  (5)  unsup¬ 
ported  by  substantial  evidence  in  any  case  subject  to 
the  requirements  of  Section  1006  and  1007  of  this  title 
or  otherwise  reviewed  on  the  record  of  an  agency 
hearing  provided  by  statute :  *  *  *.” 

STATEMENT  OF  POINTS 

1.  Before  issuing  a  certificate  authorizing  East  Tennes¬ 
see  Natural  Gas  Company  to  construct  and  operate  a  pipe 
line  extension  designed  to  provide  the  Atomic  Energy 
Commission’s  plant  at  Oak  Ridge,  Tennessee,  with  natu¬ 
ral  gas  as  a  primary  boiler  fuel,  the  Federal  Power  Com¬ 
mission  was  required  by  Section  7(e)  of  the  Natural  Gas 
Act,  15  U.  S.  C.  A.  717  f  (e),  to  find  on  the  basis  of  “sub¬ 
stantial  evidence”  in  the  record  in  consolidated  Dockets 
Nos.  G-1065  and  G-1070  that,  (1)  East  Tennessee  “is  able 
and  willing  properly  to  do  the  acts  and  perform  the  serv¬ 
ices  proposed”  and  that  (2)  the  proposed  service  to  Oak 
Ridge  “is  or  will  be  required  by  the  present  or  future 
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public  convenience  and  necessity.”  The  Federal  Power 
Commission  erred  in  issuing  the  aforesaid  certificate  of 
authorization  to  East  Tennessee,  because  the  record  in 
question  is  devoid  of  “substantial  evidence”  to  support 
the  required  findings. 

2.  The  Federal  Power  Commission  resorted  to  evi¬ 
dence  outside  of  the  record  in  these  proceedings  in  order 
to  support  the  required  finding  that  East  Tennessee  “is 
able  and  willing  properly  to  do  the  acts  and  perform 
the  service  proposed.”  The  Federal  Power  Commission 
not  only  erred  in  resorting  to  evidence  dehors  the  record 
in  these  proceedings,  but  also  erred  by  refusing  to  honor 
the  timely  request  made  by  the  opposing  intervenors  in 
Docket  No.  G-1065  for  an  opportunity  to  show  that  such 
evdience  did  not  support  the  finding,  for  the  Federal 
Power  Commission  thereby  deprived  the  opposing  inter¬ 
venors  of  the  adequate  hearing  guaranteed  to  them  by 
Section  7(d)  of  the  Administrative  Procedure  Act,  5 
F.  S.  C.  A.  1006(d). 

3.  In  its  initial  order  of  April  7  and  in  its  final  Order 
of  May  3,  1949,  the  Federal  Power  Commission  ignored 
the  Proposed  Findings  Of  Fact,  which  were  submitted  by 
the  opposing  intervenors  in  Docket  No.  G-1065  and  spe- 
fically  rejected  the  Proposed  Findings  Of  Fact  without  ex¬ 
plaining  the  reasons  for  the  rejection  in  its  order  of  June 
29,  1949,  wherein  the  Commission  denied  the  opposing  in¬ 
tervenors  ’  Joint  Application  for  Rehearing.  The  Federal 
Power  Commission  erred  in  initially  ignoring  and  sub¬ 
sequently  rejecting  without  explanation  the  Proposed 
Findings  Of  Fact,  for  in  so  doing  it  violated  Section  8(b) 
of  the  Administrative  Procedure  Act,  5  U.  S.  C.  A. 
1007(b),  and  deprived  the  Commission’s  findings  of  the 
clarity  and  completeness,  which  they  must  have  in  order 
for  this  Court  to  give  them  the  conclusive  weight  re¬ 
quired  bv  Section  19(b)  of  the  Natural  Gas  Act,  15 
F.  S.  C.  A.  717  r  (b). 
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SUMMARY  OF  ARGUMENT 

The  Act  of  February  7,  1942  added  the  present  sub¬ 
section  (c)  and  struck  cut  former  subsection  (c)  of  Sec¬ 
tion  7  of  the  Natural  Gas  Act,  15  U.  S.  C.  A.  717  f(c). 
The  legislative  history  relating  to  this  Section  of  the 
Natural  Gas  Act  and  a  decision  of  the  United  States 
Court  of  Appeals  for  the  10th  Circuit  interpreting  it, 
establishes  the  fact  that  Congress  intended  thereby  to  add 
a  new  unit  of  measurement  to  the  “yardstick”,  which 
Section  7(e)  of  the  Natural  Gas  Act,  15  IT.  S.  C.  A. 
717  f(e).  requires  the  Federal  Prwer  Commission  to  use 
in  ascertaining  whether  “public  convenience  and  neces- 
sitv”  will  be  served  bv  the  extension  of  a  natural  gas 
pipe  line  into  a  new  territory.  Under  this  new  unit  of 
measurement  the  Commission  must  give  consideration  to 
the  effect  of  such  a  proposed  pipe  line  upon  the  interests 
of  producers  of  competing  fuels  and  competitive  methods 
of  transportation.  Stated  another  way,  the  operators  of 
competing  fuels  and  competitive  methods  of  transporta- 
ton  have  been  given  the  right  to  intervene  as  parties  in 
Commissirn  hearings  on  the  application  for  authoriza¬ 
tion  to  build  such  a  pipeline  and  have  been  given  the  right 
to  urge  and  have  considered  therein  the  economic  effect 
thereof  upon  their  business.  Furthermore,  the  Act  of 
February  7,  1942  makes  these  operators,  parties  “ag¬ 
grieved”  within  the  meaning  of  Section  19(b)  of  the  Natu¬ 
ral  Gas  Act,  15  U.  S.  C.  A.  717  r(b),  if  the  Commission 
issues  an  order  authorizing  the  extension  of  the  pro¬ 
posed  pipe  line  into  their  territory.  As  parties  “ag¬ 
grieved”  by  such  an  order,  they  are  entitled  under  said 
Section  19(b)  and  under  Section  10(a)  of  the  Adminis¬ 
trative  Procedure  Act,  5  U.  S.  C.  A.  1009(a),  to  have  this 
Court  review  the  Commission’s  Order.  The  evidence  in 
the  record  relating  to  the  new  unit  of  measurement  admits 
of  hut  one  conclusion,  namely  that  the  economic  interests 
of  the  operators,  represented  here  by  the  Petitioners, 
would  be  adversely  affected  in  a  substantial  manner  by 
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the  extension  of  the  proposed  natural  gas  pipeline  to  Oak 
Ridge  and  the  resulting  displacement  of  coal  as  the  pri¬ 
mary  boiler  fuel  there. 

Decisions  of  the  United  States  Court  of  Appeals  for 
the  5th  Circuit  show  that  there  are  three  other  special 
units  cf  measurement  in  the  “yardstick”,  which  the  Com¬ 
mission  must  use  in  determining  whether  “public  conveni¬ 
ence  and  necessity”  will  be  served  by  the  proposed  pipe¬ 
line  extension.  These  three  units  compel  Commission  con¬ 
sideration  (1)  cf  the  nation’s  sound  policy  of  conserving 
our  irreplaceable  natural  gas  resources  by  preventing  the 
use  thereof  for  inferior  and  economically  wasteful  pur¬ 
poses,  (2)  of  the  ability  of  the  certificate  applicant  to 
supply  the  gas  and  (3)  of  the  would-be  consumer’s  need 
for  the  gas. 

The  evidence  in  the  record  relating  to  that  unit  cf 
measurement,  which  requires  the  Commission  to  give  con¬ 
sideration  to  the  nation’s  conservation  policy,  admits  of 
no  other  conclusion,  but  that  the  use  of  natural  gas  as 
a  primary  boiler  fuel  at  Oak  Ridge,  where  bituminous 
coal  is  available  in  great  abundance  as  an  equally  efficient 
fuel,  would  be  an  inferior  and  economically  wasteful  use 
of  our  irreplaceable  natural  gas  resources. 

The  ability  of  the  certificate  applicant  to  supply  the 
would-be  consumer’s  purported  need  for  natural  gas  is 
not  established  by  “substantial  evidence”  in  the  record. 
At  the  commencement  of  the  initial  hearings  in  Docket 
No.  G-1065  on  East  Tennessee’s  Natural  Gas  Company’s 
application  to  construct  the  proposed  pipe  line  extension 
to  Oak  Ridge,  it  became  apparent  that  East  Tennessee 
was  dependent  upon  the  Tennessee  Gas  Transmission 
Company  to  supply  it  with  the  60  million  cubic  feet  of 
natural  gas  per  day  for  resale  to  the  Atomic  Energy 
Commission  and  ultimate  consumption  at  Oak  Ridge. 
Prior  to  the  time  that  the  Transmission  Company  had 
entered  into  the  contract  to  supply  East  Tennessee  with 
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this  60  million  cubic  feet  of  natural  gas  to  service  the 
facilities  in  Docket  G-1065,  it  had  entered  into  contracts 
in  pending  Docket  No.  G-962  and  the  commitments  therein 
were  the  first  and  primary  obligations  of  the  Transmission 
Company.  The  contracts  involved  in  pending  Docket  No. 
G-962  required  the  Transmission  Company  to  enter  into 
new  gas  purchase  contracts  to  assure  it  of  an  additional 
supply  of  229  million  cubic  feet  of  natural  gas  per  day 
for  delivery  to  West  Virginia,  Kentucky,  Ohio,  Pennsyl¬ 
vania  and  Western  New  York  for  use  by  Consolidated 
Natural  Gas  Company  and  Columbia  Gas  System,  Inc. 
Although  the  Transmission  Company  had  been  trying  since 
September  1948  to  enter  into  gas  purchase  contracts  to 
enable  it  to  fulfill  these  prior  commitments,  up  to  that 
time  it  had  not  been  completely  successful  in  doing  so, 
and  its  position  had  changed  in  that  it  was  required  to 
enter  into  further  gas  purchase  contracts  to  assure  it 
of  an  additional  supply  of  60  million  cubic  feet  of  natural 
gas  per  day  for  delivery  to  East  Tennessee  and  ultimate 
consumption  at  Oak  Ridge. 

The  Commission  reopened  the  proceedings  for  the  pur¬ 
pose  of  giving  East  Tennessee  and  the  Transmission 
Company  a  further  opportunity  to  make  a  satisfactory 
showing  of  an  adequate  gas  supply  to  assure  delivery  to 
Oak  Ridge  of  60  million  cubic  feet  per  day,  or,  upon  their 
failure  to  make  a  satisfactory  showing  in  this  regard,  for 
the  purpose  of  enabling  the  Commission’s  Staff  to  estab¬ 
lish  the  feasibility  of  obtaining  the  gas  for  Oak  Ridge 
through  an  allocation  of  the  supply  thereof  being  delivered 
to  all  of  the  Transmission  Company’s  other  customers.  In 
the  reopened  proceedings  neither  East  Tennessee  nor  the 
Transmission  Company  offered  evidence  with  respect  to 
their  gas  supply  and  the  Commission’s  Staff  failed  to 
establish  the  feasibility  of  making  the  gas  available 
through  an  allocation  plan. 

In  violation  of  the  provisions  of  Section  7(d)  of  the 
Administrative  Procedure  Act,  5  U.  S.  C.  A.  1006  (d),  the 
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Commission  illegally  resorted  to  evidence  in  Docket  No. 
G-962  to  support  its  finding  of  an  adequate  gas  supply 
in  Docket  No.  G-1065.  Although  the  opposing  intervenors 
in  Docket  No.  G-1065  filed  a  timely  request  for  an  oppor¬ 
tunity  to  show  that  such  evidence  did  not  support  the 
finding  of  an  adequate  gas  supply  therein,  the  Com¬ 
mission  refused  to  afford  them  this  opportunity.  By  this 
action  the  Commission  committed  its  second  violation  of 
the  provisions  of  said  Section  7(d),  and  in  so  doing  de¬ 
prived  the  opposing  intervenors  of  the  adequate  hearing 
guaranteed  to  them  by  this  Section. 

In  these  circumstances  it  cannot  be  said  that  the  ad¬ 
missible  evidence  bearing  on  the  third  unit  of  measure¬ 
ment  in  the  “yardstick”,  that  is  the  applicant’s  ability 
to  supply  the  gas,  establishes  that  the  “public  convenience 
and  necessity”  would  be  served  by  the  proposed  pipe  line 
to  Oak  Ridge. 

The  opposing  intervenors’  in  Docket  G-1065  introduced 
evidence  showing  (1)  the  abundant  production  cf  bitumi¬ 
nous  coal  in  close  proximity  to  Oak  Ridge,  (2)  the  ability 
of  electric  utility  companies  throughout  the  United  States, 
particularly  those  in  Tennessee,  to  maintain  huge  reserve 
strck  piles  of  coal  while  governmental  authority  permitted 
the  export  of  43  million  tons  of  this  fuel  to  Europe,  (3) 
the  very  gradual  decline  of  the  Oak  Ridge  stock  pile  from 
100  to  46  days’  supply  even  when  higher  governmental 
authority  restricted  the  Atomic  Energy  Commission  (ex¬ 
cept  in  case  of  emergency)  as  to  the  territory  within 
which  it  could  purchase  coal,  (4)  the  refusal  of  higher 
governmental  authority  to  grant  the  Atomic  Energy  Com¬ 
mission  priority  over  other  users  of  coal  cars,  the  failure 
of  the  Atomic  Energy  Commission  to  seek  the  assistance 
of  the  National  Coal  Association  or  the  Louisville  & 
Nashville  Railroad  in  obtaining  an  increase  in  the  rate 
of  delivery  of  coal  to  Oak  Ridge  and  the  failure  of  the 
Atomic  Energy  Commission  to  declare  a  state  of  emer- 
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gency  even  when  its  stock  pile  was  reduced  to  46  days’ 
supply,  (5)  and  the  guarantee  of  oil  as  an  alternate  fuel 
at  Oak  Ridge  by  the  simple  expedient  of  constructing  a 
17  mile  pipe  line.  In  the  face  of  this  opposing  evidence  it 
cannot  be  said  that  the  Atomic  Energy  Commission  intro¬ 
duced  “substantial  evidence”  bearing  on  the  fourth  unit 
of  measurement  making  up  the  “yardstick”,  which  the 
Federal  Power  Commission  must  use  in  ascertaining  the 
“public  convenience  and  necessity”  for  the  proposed  pipe 
line,  for  the  fourth  unit  of  measurement  is  the  would-be 
consumer’s  need  for  the  gas.  Since  the  evidence  bearing 
on  all  four  units  of  measurement  making  up  the  “yard¬ 
stick”,  whether  considered  separately  unit  by  unit  or 
considered  collectively,  does  not  establish  the  “public  con¬ 
venience  and  necessity”,  the  Commission  should  have  de¬ 
nied  the  certificate. 

When  the  Federal  Power  Commission  authorized  East 
Tennessee  to  construct  the  proposed  pipe  line  to  Oak 
Ridge,  “solely  on  the  basis  of  the  strong  representations 
made  by  the  Atomic  Energy  Commission”  it  based  its 
finding  of  “public  convenience  and  necessity”  upon  a 
mere  scintilla  or  bare  manifestation  of  the  purported  need 
for  natural  gas  at  Oak  Ridge.  Accordingly,  this  Court 
must  set  aside  the  Commission’s  Order  of  authorization, 
because  Section  10(e)  of  the  Administrative  Procedure 
Act,  5  U.  S.  C.  A.  1009(e),  imposes  a  duty  upon  this 
Court  to  set  aside  agency  action  “unsupported  by  sub¬ 
stantial  evidence.” 

When  the  Federal  Power  Commission  initially  ignored 
the  Proposed  Findings  Of  Fact  submitted  by  the  opposing 
intervenors  in  Docket  No.  G-1065  and  thereafter  spe¬ 
cifically  rejected  the  Proposed  Findings  Of  Fact  without 
explaining  the  reasons  for  such  rejecton,  the  Commission 
violated  Section  8(b)  of  the  Administrative  Procedure 
Act,  5  U.  S.  C.  A.  1007(b),  and  deprived  the  Commis¬ 
sion’s  findings  of  the  clarity  and  completeness  which  they 
must  have  in  order  for  this  Court  to  give  them  the  con- 
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elusive  weight  required  by  Section  19(b)  of  the  Natural 
Gas  Act,  15  U.  S.  C.  A.  717  r  (b). 

For  the  reasons  stated  above  this  Court  must  set  aside 
the  Federal  Power  Commission’s  Order  of  May  3,  1949. 

ARGUMENT 

I 

The  Petitioners  Are  Persons  “Aggrieved”  Within  the 
Meaning  of  the  Natural  Gas  Act. 

As  hereinabove  shown  the  Petitioners  were  parties  to 
proceedings  before  the  Commission,  which  were  known  as 
consolidated  Dockets  Nos.  G-1065  and  G-1070.  By  Order 
of  May  3,  1949  in  such  proceedings  the  Commission  issued 
a  certificate  of  “public  convenience  and  necessity”  to 
East  Tennessee  Natural  Gas  Company,  whereby  that 
Company  was  authorized  to  construct  and  operate  pipe¬ 
line  facilities  to  Oak  Ridge,  Tennessee  and  thereby  furnish 
the  Atomic  Energy  Commission’s  plant  there  with  natural 
gas  as  a  boiler  fuel  (app.  pp.  12-24).  Prior  to  the  con¬ 
struction  and  operation  of  such  pipeline,  natural  gas  w*as 
not  available  as  a  fuel  at  Oak  Ridge,  and  bituminous  coal 
was  used  (app.  p.  115,  116,  123).  If  natural  gas  is  used 
as  the  boiler  fuel  at  Oak  Ridge  approximately  750,000  tons 
of  coal  will  be  displaced  each  year  (app.  pp.  143,  245) ; 
over  130,000  man  days  of  mining  coal  per  year  will  be 
wiped  out  (app.  p.  246) ;  the  loss  of  revenue  to  coal  mine 
operators  will  exceed  $3,000,000  per  year  (750,000  tons  at 
$4.90  per  ton)  (app.  p.  143) ;  Southern  Railway  will  lose 
over  $900,000  revenue  each  year,  which  it  previously  de¬ 
rived  by  its  movement  of  coal  to  Oak  Ridge  (app.  pp.  215- 
217) ;  Louisville  &  Nashville  Railroad  Company  will  lose 
slightly  less  than  $119,000  revenue  annually,  which  it  pre¬ 
viously  derived  by  its  movement  of  coal  to  Oak  Ridge, 
(app.  pp.  269-273). 
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From  the  foregoing  it  is  evident  that  the  economic  in¬ 
terests  of  the  Petitioners  have  been  adversely  affected  by 
the  Order  of  the  Commission,  which  they  seek  to  have 
reviewed  and  set  aside  by  this  Court.  Section  19  (b)  of 
the  Natural  Gas  Act,  15  U.  S.  C.  A.  717  r  (b),  provides 
that  “Any  party  to  a  proceeding  under  this  chapter 
aggrieved  by  an  order  issued  by  the  Commission  in  such 
proceeding  may  obtain  a  review  of  such  order  *  *  *  in 
the  United  States  Court  of  Appeals  for  the  District  of 
Columbia ”  and  also  provides  that  “The  judgment  and 
decree  of  the  court,  affirming,  modifying,  or  setting  aside, 
in  whole  or  in  part,  any  such  order  of  the  Commission, 
shall  be  final,  subject  to  review  by  the  Supreme  Court 
of  the  United  States  upon  certiorari  or  certification  *  * 
Section  10  (a)  of  the  Administrative  Procedure  Act,  5 
U.  S.  C.  A.  1009  (a),  provides  that  “Any  person  suffer¬ 
ing  legal  wrong  because  of  any  agency  action,  or  ad¬ 
versely  affected  or  aggrieved  by  such  action  within  the 
meaning  of  any  relevant  statute ,  shall  be  entitled  to  ju¬ 
dicial  review  thereof.” 

That  the  Petitioners  have  been  aggrieved  within  the 
meaning  of  the  Natural  Gas  Act  by  the  Commission’s 
Order  of  May  3,  1949,  may  readily  be  seen  by  examining 
the  Report  of  the  House  Committee  on  Interstate  and  For¬ 
eign  Commerce,  House  Report  No.  1290,  77th  Congress, 
1st  Session,  October  21,  1941.  This  Report  was  on  H.  R. 
5249,  which  when  enacted  into  law  as  the  Act  of  February 
7,  1942  added  subsections  (c)  -  (g)  and  struck  out  former 
subsection  (c)  of  Section  7  of  the  Natural  Gas  Act,  15 
U.  S.  C.  A.  717  f  (c)  -(g).  In  the  Report  it  is  stated: 

“Section  7  (c)  of  the  Natural  Gas  Act,  as  at  present 
in  force,  has  proved  unsatisfactory  not  only  from  the 
standpoint  of  administration  by  the  Commission,  but 
also  the  natural-gas  companies  themselves,  as  well  as 
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to  the  producers  of  competing  fuels  and  the  oper¬ 
ators  of  competitive  methods  of  transportation  whose 
economic  interests  may  be  affected  by  the  construc¬ 
tion  or  extension  of  natural-gas  pipe  lines.  The  dif¬ 
ficulties  encountered  in  the  administration  of  the  pres¬ 
ent  statutory  provision  arise  out  of  the  limitation  of 
the  scope  of  the  section  to  ‘a  market  in  which  natural 
gas  is  already  being  served  by  another  natural  gas 
company,’  *  *  *.  The  limitation,  moreover,  to  cases 
of  extensions  involving  competition  with  another  nat¬ 
ural-gas  company  in  a  market  already  being  served, 
has  been  held  by  the  Commission  to  have  the  effect  of 
excluding  from  consideration  the  interests  of  pro¬ 
ducers  of  competing  fuels  and  competitive  methods 
of  transportation. 

•  •  •  • 

“The  bill,  as  amended,  eliminates  the  objections  to 
the  present  Section  7  (c)  above  mentioned.  By  this 
legislation ,  the  present  jurisdictional  disputes  are 
eliminated,  and  the  door  is  opened  to  the  considera¬ 
tion  by  the  Commission  of  the  effect  of  construction 
and  extension  upon  the  interests  of  producers  of 
competing  fuels  and  competitive  transportation  in¬ 
terests.  *  * 

There  can  be  no  doubt  that  a  natural  gas  company, 
whose  established  market  is  threatened  with  invasion  by 
another  gas  company’s  application  for  authorization  to 
extend  its  pipe  line  into  the  same  territory  is,  under 
Section  2  (b)  of  the  Administrative  Procedure  Act,  5 
U.  S.  C.  A.  1001  (b),  “entitled  as  of  right  to  be  admitted  as 
a  party”  in  the  hearings  conducted  by  the  Commission  on 
such  application,  not  only  for  the  purpose  of  protecting 
its  own  financial  interest  but  to  show  that  “public  con¬ 
venience  and  necessity”  would  not  be  served  by  the  ex¬ 
tension  applied  for.  Moreover,  if  the  Commission  orders 
such  extension,  there  can  be  no  doubt  that  said  natural 
gas  company  becomes  a  party  “aggrieved”  within  the 
meaning  of  Section  19  (b)  of  the  Natural  Gas  Act,  15 
U.  S.  C.  A.  717  r  (b),  and  has  the  right  to  obtain  a 
review  of  the  Commission’s  order  in  a  Circuit  Court  of 
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Appeals  of  the  United  States.  Cia  Mexicana  De  Gas,  S.  A. 
v.  Federal  Power  Commission  (Reynosa  Pipe  Line  Co., 
Intervenor) ,  167  F.  2d  804,  (5th  C.  C.  A.,  1948) ;  Arkansas 
Louisiana  Gas  Co.  v.  Federal  Power  Commission,  113  F. 
2d  281,  (5th  C.  C.  A.,  1940). 

That  these  same  rights  were  conferred  upon  the  pro¬ 
ducers  of  competing  fuels  and  the  operators  of  competitive 
methods  of  transportation  by  the  above  mentioned  amend¬ 
ment  to  Section  7(c)  of  the  Natural  Gas  Act,  15  U.  S.  C.  A. 
717  f(c),  is  confirmed  by  the  opinion  in  Alston  Coal  Co. 
v.  Federal  Power  Commission,  137  F.  2d  740,  (10th 
C.  C.  A.,  1943).  In  that  case  the  Commission  had  denied 
the  Coal  Company’s  application  to  intervene  in  proceed¬ 
ings  which  had  been  instituted  by  the  Public  Service 
Commission  of  Missouri  to  bring  about  a  reduction  in 
the  gas  rates  of  the  Cities  Service  Gas  Company.  The 
Coal  Company  sought  review  of  the  order  denying  it  the 
right  to  intervene,  alleging  that  a  reduction  of  the  Gas 
Company’s  rates  would  adversely  affect  the  demand  for 
the  Coal  Company’s  coal,  and  urging  that  the  above 
mentioned  House  Report  No.  1290  evidences  a  Congres¬ 
sional  intent  to  grant  the  right  to  intervene  to  producers 
of  comoeting  fuel  whose  economic  interests  mav  be  af- 
fected  by  a  change  in  gas  rates.  In  granting  the  Com¬ 
mission’s  motion  to  dismiss  the  appeal,  the  Court  care¬ 
fully  considered  House  Report  No.  1290  and  then  said: 

11  It  may  be  that  where  permission  is  sought  by  a 
gas  company  to  enter  new  territory,  producers  of 
competing  fuel  operating  in  the  territory  have  the 
right  to  intervene  and  urge  and  have  considered  the 
economic  effect  thereof  upon  their  business.  It  is  suf¬ 
ficient  for  the  purpose  of  this  opinion  to  say  that  this 
is  not  such  a  proceeding.  It  arises  under  the  rate 
making  provisions  of  the  Act.  The  yardstick  which 
the  Commission  must  use  thereunder  is  entirely  dif¬ 
ferent  from  that  which  must  be  employed  when  per¬ 
mission  is  sought  to  make  extensions  or  enter  new 
territory .” 
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In  the  Commission’s  order  permitting  these  Petitioners 
to  intervene  in  Docket  No.  G-1065  it  is  stated  that  the 
Commission’s  action  in  this  connection  is  “not  to  be  con¬ 
strued  as  recognition  by  the  Commission  that  they  or  any 
of  them  might  he  aggrieved  because  of  any  order  or  orders 
of  the  Commission  entered  in  the  proceedings.”  (app.  96). 
Also  in  the  Commission’s  order  denying  the  Joint  Appli¬ 
cation  For  Rehearing,  etc.,  it  is  stated  that  the  “action 
herein  on  the  joint  application  for  rehearing  also  is  not 
to  be  construed  as  recognition  that  any  of  the  intervenors 
may  be  aggrieved.”  (app.  p.  61).  Viewed  in  the  light  of 
the  legislative  history,  statutory  provisions  and  adjudi¬ 
cated  cases  discussed  above  the  statements  of  the  Com¬ 
mission  in  this  connection  become  meaningless. 

n 

There  Are  Three  Other  Special  Units  of  Measurement  in 
the  “Yardstick”  Which  the  Commission  Must  Use 
to  Measure  “Public  Convenience  and  Necessity.” 

It  has  been  shown  in  Point  I  above  that  in  determining 
that  a  certificate  should  be  issued  authorizing  the  con¬ 
struction  and  operation  of  the  pipe  line  facilities  to  Oak 
Ridge,  the  Commission  w*as  required  by  the  Natural  Gas 
Act  to  measure  the  “public  convenience  and  necessity” 
with  a  “yardstick”  which  contained  a  unit  of  measure¬ 
ment  that  gave  consideration  to  the  effect  such  construc¬ 
tion  and  operation  -would  have  upon  the  interests  of  pro¬ 
ducers  of  competing  fuels  and  competing  transportation 
systems.  Also,  it  was  shown  therein  that  the  evidence 
before  the  Commission  bearing  on  such  effect  admits  of 
but  one  conclusion,  namely  that  the  interests  of  the  com¬ 
peting  fuels  and  competitive  transportation  systems,  which 
were  represented  by  the  intervenors  below  and  are  repre¬ 
sented  here  by  the  Petitioners,  would  be  adversely  affected 
in  a  substantial  manner.  It  necessarily  follows  that  the 
Commission  should  have  denied  the  certificate  unless  other 
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units  of  measurement  in  the  “yardstick’’  which  it  is  re¬ 
quired  to  use,  disclosed  that  despite  the  adverse  effect 
upon  such  interests  nevertheless  the  “public  convenience 
and  necessity”  would  be  served  by  the  construction  and 
operation  of  the  pipe  line. 

Department  of  Conservation  of  State  of  Louisiana ,  et  al, 
v.  Federal  Power  Commission,  148  P.  2d  746,  (5th  C.  C.  A., 
1945),  shows  that  the  other  units  of  measurement  in  the 
“yardstick”  require  consideration  of  (1)  the  consumer’s 
need  for  the  gas,  (2)  the  ability  of  the  certificate  applicant 
to  supply  the  gas,  and  possibly  or  probably  (3)  the  con¬ 
servation  of  this  irreplaceable  natural  resource,  by  pre¬ 
venting  the  use  thereof  for  inferior  and  economically 
wasteful  purposes.  That  conservation  is  one  of  the  units 
of  measurement  in  the  “yardstick”  which  the  Commis¬ 
sion  must  use,  is  established  by  Cia  Mexicana  De  Gas , 
S .  A.  et  al  v.  Federal  Power  Commission,  supra,  wherein 
the  5th  Circuit  Court  of  Appeals  in  1948  held  that  the 
State  of  Texas,  which  sought  review  of  the  Commission’s 
orders  for  the  purpose  of  conserving  natural  gas  in  Texas 
for  use  in  that  State,  was  a  party  aggrieved  wdthin  the 
meaning  of  the  Natural  Gas  Act. 

The  evidence  bearing  on  the  three  additional  units  of 
measurement  listed  above  will  now  be  discussed  seriatim 
and  it  will  be  shown  that  such  evidence,  whether  analyzed 
unit  by  unit  or  considered  collectively,  admits  of  but  one 
conclusion,  namely  that  the  granting  of  the  certificate 
herein  questioned  does  not  and  will  not  serve  the  “public 
convenience  and  necessity.” 

m 

Considerations  of  Conservation  Prohibited  the  Certificate’s 
Issuance. 

The  report  of  the  President’s  Committee  on  the  Council 
of  Economic  Advisers  states:  “A  sound  conservation 
policy  should  encourage  the  use  of  water  power  and  coal 
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as  against  the  more  quickly  exhaustible  oil  and  natural 
gas  *  *  and  the  Director  of  Production  of  the  Atomic 
Energy  Commission  agreed  that  “generally  speaking  that 
is  a  good  conservation  policy  if  you  forget  security  and 
national  defense.’ 1  (app.  pp.  155, 156). 

A  Director  and  member  of  the  Executive  Committee 
of  the  Consolidated  Natural  Gas  Company,  which  distrib¬ 
utes  gas  throughout  the  states  of  New  York,  Ohio,  and 
West  Virginia  (app.  pp.  193,  194),  testified  that  that  Com¬ 
pany  did  not  sell  any  gas  for  industrial  boiler  fuel  or 
steam-generating  use.  ( app.  p.  202 ) . 

The  Assistant  to  the  Vice-President  in  charge  of  oper¬ 
ations  of  Columbia  Engineering  Corporation,  which  co¬ 
ordinates  the  18  operating  companies  of  Columbia  Gas 
System,  Inc.,  which  in  turn  distribute  natural  gas  through¬ 
out  several  states  including  Illinois,  Virginia  and  New 
York  (app.  pp.  205-207,  210),  testified  that  the  System  sold 
“no  gas  for  industrial  boiler  fuel.”  (app.  p.  212) 

In  Department  of  Conservation  of  State  of  Louisiana, 
et  al,  v.  Federal  Power  Commission,  supra,  it  is  recognized 
that  burning  natural  gas  as  a  boiler  fuel  is  an  inferior 
and  economically  wasteful  use  of  this  irreplaceable  natu¬ 
ral  resource. 

In  the  opening  statement  made  by  counsel  for  the  in- 
tervenors  in  Docket  No.  G-1065  such  use  was  characterized 
“as  perhaps  the  most  inferior  use  to  which  our  highly 
valuable,  exhaustible  and  limited  natural  gas  resources 
may  be  put.  ’  ’  ( app.  p.  107 ) . 

The  President  of  the  Tennessee  Gas  Transmission  Com¬ 
pany,  (hereinafter  sometimes  called  the  Transmission  Com¬ 
pany),  the  Company  which  has  contracted  to  supply  the 
gas  to  East  Tennessee  Natural  Gas  Company  for  resale 
to  Oak  Ridge,  deprecated  the  use  of  natural  gas  as  a  boiler 
fuel,  when  in  response  to  the  question  whether  use  of  the 
gas  for  general  purposes  was  preferential  to  boiler  fuel 
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use  at  Oak  Ridge,  he  said:  “Fundamentally  I  think  it  is 
a  preferential  use  to  use  for  boiler  fuel,  but  it  isn’t  for  me 
to  argue  with  the  Atomic  Energy  Commission.”  (app. 
pp.  170, 171). 

Counsel  for  the  Atomic  Energy  Commission  immediately 
acknowledged  that  it  was  intended  to  put  the  natural  gas 
to  this  inferior  use  at  Oak  Ridge,  when  he  said  in  his  open¬ 
ing  statement  to  the  Federal  Power  Commission,  “it  is 
anticipated  that  this  gas  will  be  used  for  the  purpose  of 
producing  steam  for  the  purpose  of  generating  power.” 
(app.  p.  108).  This  was  confirmed  by  the  Director  of 
Production  of  the  Atomic  Energy  Commission,  when  on 
cross  examination  he  admitted  that  the  natural  gas  which 
that  agency  sought  to  obtain  through  the  proceedings  in 
Docket  G-1065  was  to  be  used  exclusively  for  steam  gener¬ 
ation  (app.  p.  127). 

From  the  foregoing,  it  is  clear  that  if  the  “yardstick” 
by  which  the  Commission  must  measure  the  “public  con¬ 
venience  and  necessity”  for  the  construction  and  opera¬ 
tion  of  the  pipeline  to  Oak  Ridge,  contained  only  units 
of  measurement  whch  gave  consideration  to  the  effect  of 
the  proposed  pipeline’s  operation  upon  (1)  the  nation’s 
sound  policy  of  conserving  irreplaceable  natural  gas  and 
upon  (2)  the  interests  of  producers  of  competing  fuels  and 
of  competitive  transportation  systems,  there  would  be  a  con¬ 
sequent  prohibition  against  the  issuance  by  the  Com¬ 
mission  of  the  certificate  here  in  question.  It  follows, 
that  unless  the  evidence  bearing  on  the  other  two  units 
of  measurement  which  make  up  the  “yardstick”,  namely 
the  ability  of  the  certificate  applicant  to  supply  the  natu¬ 
ral  gas  and  the  would-be  consumer’s  need  therefor,  is  so 
strong  that  it  not  only  nullifies  the  aforesaid  considera¬ 
tions  and  consequent  prohibition,  but  in  and  r,f  itself 
establishes  the  “public  convenience  and  necessity”,  the 
Commission  should  have  denied  the  certificate  and  this 
Court  must  set  aside  the  Order  granting  the  certificate. 
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IV 

The  Certificate  Applicant  Is  Unable  to  Supply  the  Con¬ 
sumer’s  Purported  Need  for  Natural  Gas. 

(1)  In  the  Initial  Hearing  the  Certificate  Applicant 
and  Its  Supplier  Failed  to  Make  a  Showing  of  an 
Adequate  Gas  Supply. 

The  opening  statement  made  in  Docket  No.  G-1065  by 
counsel  for  the  East  Tennessee  Natural  Gas  Company,  the 
certificate  applicant,  discloses  that  the  applicant  had  con¬ 
tracted  to  sell  from  a  minimum  of  40  to  a  maximum  of 
60  million  cubic  feet  of  natural  gas  per  day  to  the  Atomic 
Energy  Commission  for  use  at  Oak  Ridge,  but  that  the 
applicant  was  dependent  on  the  Tennessee  Gas  Trans¬ 
mission  Company  to  furnish  it  with  the  necessary  supply 
of  natural  gas  to  enable  it  to  fulfill  the  contract  (app. 
pp.  104, 105). 

Docket  G-1065  was  consolidated  for  hearing  with  Docket 
G-1070  (app.  p.  103).  In  the  latter  Docket,  Tennessee 
Gas  Transmission  Company  sought  a  certificate  of  “public 
convenience  and  necessity”  to  construct  additional  pipe¬ 
line  facilities,  so  as  to  increase  that  Company’s  capacity 
to  deliver  natural  gas  and  thereby  provide  the  gas  which 
it  had  contracted  to  supply  to  East  Tennessee  and  which 
East  Tennessee  in  turn  had  contracted  to  supply  to  the 
Atomic  Energy  Commission  (app.  pp.  105,  164).  But  the 
opening  statement  of  counsel  for  the  Transmission  Com¬ 
pany  made  it  clear  from  the  outset  of  the  consolidated 
proceedings  that,  the  applicant  in  G-1070  was  not  in  a  posi¬ 
tion  to  establish  that  it  had  a  sufficient  gas  supply  to 
assure  deliveries  to  East  Tennessee,  which  would  in  turn 
enable  that  Company  to  fulfill  its  contract  obligations  to 
the  Atomic  Energy  Commission  (app.  p.  106). 

In  the  light  of  the  opening  statement  made  by  counsel 
for  the  Tennessee  Gas  Transmission  Company,  counsel  for 
East  Tennessee  Natural  Gas  Company  replied  that  the 
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Commission  had  allocated  60  million  cubic  feet  of  natural 
gas  per  day  from  the  Transmission  Company’s  facilities 
in  Docket  No.  G-808  (to  the  Transmission  Company’s 
facilities  in  Docket  No.  G-989)  and  directed  the  Trans¬ 
mission  Company  to  deliver  the  same  to  East  Tennessee, 
in  order  to  enable  East  Tennessee  to  fulfill  its  obligations 
to  the  Chattanooga-Knoxville  area  as  set  forth  in  Docket 
No.  G-S89;  that  although  East  Tennessee  recognized  that 
its  obligation  to  serve  the  Chattanooga-Knoxville  area 
took  priority  over  its  obligations  to  serve  the  Atomic 
Energy  Commission  at  Oak  Ridge,  nevertheless,  since  it 
had  been  unable  to  obtain  the  steel  to  construct  the  facili¬ 
ties  authorized  in  Docket  No.  G-8S9,  but  had  been  able  to 
obtain  the  steel  to  construct  the  facilities  which  it  sought 
to  have  authorized  in  Docket  No.  G-1065,  and  since  the 
Transmission  Company  was  unable  to  furnish  East 
Tennessee  with  sufficient  natural  gas  for  its  G-1065  project, 
East  Tennessee  would  be  prepared  to  file  a  motion  to 
divert  the  natural  gas  from  the  Chattanooga-Knoxville 
area  to  the  Atomic  Energy  Commission  at  Oak  Ridge 
(app.  pp.  110-112). 

The  President  of  the  Transmission  Company  stated  that 
his  Company  would  be  willing  to  make  this  diversion, 
(app.  p.  161)  and  later  in  the  proceedings  East  Tennessee 
filed  a  motion  requesting  the  Commission  to  authorize  the 
diversion.  But  the  State  of  Tennessse,  its  Railroad  and 
Public  Utilities  Commission,  and  other  intervenors  repre¬ 
senting  the  interests  of  the  Chattanooga-Knoxville  area 
objected  and  took  the  position  that,  if  any  allocation  should 
be  required  which  might  affect  customers  being  served  by 
the  Transmission  Company,  such  allocation  should  apply 
generally  and  be  borne  proportionately  by  all  customers 
and  areas  to  be  served  with  natural  gas  by  the  Trans¬ 
mission  Company,  and  not  by  the  Chattanooga-Knoxville 
area  alone.  The  Commission  was  of  the  opinion  that  “it 
would  not  be  in  the  public  interest  to  transfer  the  gas 
supply  which  has  been  provided  for  the  service  authorized 
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by  the  certificate  issued  to  East  Tennessee  in  Docket 
No.  G-889,  to  service  for  the  Oak  Ridge  Line.”  (app. 
pp.  34,  35). 

As  explained  by  the  President  of  the  Tennessee  Gas 
Transmission  Company,  that  Company  was  not  able  to 
prove  an  adequate  gas  supply  to  take  care  of  its  commit¬ 
ment  involved  in  G-1070,  because : 

(1)  The  Transmission  Company  at  that  time  had  a 
capacity  designed  to  deliver  only  600  million  cubic  feet 
of  natural  gas  per  day;  although  experience  had  shown 
that  the  Company  could  actually  deliver  625  million  cubic 
feet  per  day  with  such  design  capacity,  the  Company  al¬ 
ready  had  been  authorized  to  increase  its  design  capacity 
to  771  million  cubic  feet  of  natural  gas  per  day,  all  oi 
which  was  committed  under  prior  contracts,  and  included 
the  60  million  cubic  feet  per  day  which  the  Transmission 
Company  on  order  of  the  Commission  had  made  available 
in  Docket  No.  G-989  to  East  Tennessee  for  delivery  in  the 
Chattanooga-Knoxville  Area  (app.  pp.  168,  169,  180,  181). 

(2)  Prior  to  entering  into  the  contract  with  East 
Tennessee  that  was  involved  in  Docket  No.  G-1070,  the 
Transmission  Company  had  entered  into  contracts  in¬ 
volved  in  the  pending  Docket  No.  G-962  and  the  commit¬ 
ments  therein  were  the  Company’s  first  and  primary  obli¬ 
gations  (app.  pp.  166, 167). 

(3)  The  contracts  involved  in  pending  Docket  No. 
G-962  required  the  Transmission  Company  to  deliver  229 
million  cubic  feet  of  natural  gas  per  day  to  West  Virginia, 
Kentucky,  Ohio,  Pennsylvania  and  Western  New  York  for 
use  by  the  Consolidated  Natural  Gas  Company  (herein¬ 
after  sometimes  called  Consolidated)  and  the  Columbia  Gas 
System,  Inc.  (hereinafter  sometimes  called  the  System)  and 
to  fulfill  these  contracts  it  would  be  necessary  to  build  pipe¬ 
line  facilities  to  increase  the  Transmission  Company’s  ca¬ 
pacity  to  deliver  229  million  cubic  feet  of  natural  gas 
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per  day  “over  and  above  the  presently  authorized  ca¬ 
pacity”  of  771  million  cubic  feet  (app.  p.  166, 182). 

(4)  In  pending  Docket  No.  G-962  the  Transmission 
Company  had  applied  for  a  certificate  to  increase  its  de¬ 
livery  capacity  so  as  to  enable  it  to  meet  its  contract  com¬ 
mitments  to  Consolidated  Natural  Gas  Company  and  Co¬ 
lumbia  Gas  System,  Inc.,  but  on  the  basis  of  new  stand- 

1  ards  established  in  that  Docket  in  September,  1948,  the 
Commission  had  determined  that  the  geology  and  gas  re¬ 
serve  evidence  presented  in  G-962  had  not  established  that 
the  Transmission  Company  had  an  adequate  gas  supply 
to  fulfill  the  contracts  involved  therein.  However,  com- 

1  mencing  in  October  1948  further  hearings  were  held  with 
respect  to  the  ability  of  the  Transmission  Company  to 
furnish  a  part  of  the  facilities  involved  in  the  G-962  pro¬ 
ceeding  and  on  December  7,  1948  the  Commission  issued  a 
certificate  for  a  part  of  the  so-called  G-962-A  facilities 
(app.  pp.  166,  167,  177).  (By  its  amended  application  in 
G-962  the  Transmission  Company  sought  to  increase  the 
nominal  design  capacity  of  its  system  by  340  million  cubic 
feet  per  day,  so  as  to  bring  its  over-all  design  capacity  to 
approximately  1  billion  cubic  feet  per  day.  In  certificating 
a  part  of  the  so-called  G-962-A  facilities  on  December  7, 
]94S,  the  Commission  had  authorized  the  Transmission 
Company  to  increase  its  system  delivery  capacity  by  111 
million  cubic  feet  per  day,  to  an  aggregate  nominal  de¬ 
sign  capacity  of  771  million  cubic  feet  per  day.  This  in¬ 
crease  was  authorized  to  enable  the  Transmission  Com¬ 
pany  to  transport  from  the  southwest  to  the  Appalachian 
area  the  111  million  cubic  feet  of  natural  gas  per  day, 
which  Manufacturers  Light  &  Heat  Company  had  pur¬ 
chased  from  the  Chicago  Corporation.)  (app.  pp.  21,  22). 

(5)  In  Docket  No.  G-962  the  Commission  had  scheduled 
a  rehearing  for  January  5,  1949  on  the  question  of  the 
adequacy  of  the  Transmission  Company’s  gas  supply  to 
serve  the  remaining  facilities  involved  in  the  Docket, 
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which  became  known  as  the  G-962-B  facilities.  But,  by 
Motion  filed  December  17,  1948  the  Company  had  moved 
for  a  continuance  of  the  rehearing  until  April  1949,  on 
the  basis  that  the  Company  expected  on  the  latter  date 
to  be  prepared  to  go  forward  with  the  evidence  necessary 
to  prove  an  adequate  gas  supply.  However,  while  the  Com¬ 
pany  had  concluded  many  new  gas  purchase  contracts  with 
producers  since  December  17,  1948  it  had  not  been  succes- 
ful  in  signing  up  all  the  gas  purchase  contracts  necessary 
to  establish  the  proof  required  for  the  G-962-B  facilities 
and  since  that  time  the  Company’s  position  had  changed 
in  that  it  then  had  to  consummate  gas  purchase  contracts 
with  producers  for  an  additional  60  million  cubic  feet  of 
natural  gas  per  day  in  order  to  be  able  to  service  the  con¬ 
tract  involved  in  G-1070.  Accordingly  the  Company  had 
a  total  of  289  million  cubic  feet  of  new  natural  gas  sales 
per  day  to  support  with  proof  of  adequate  reserves  in 
Dockets  Nos.  G-962  and  G-1070  (app.  pp.  177-179,  182). 

(6)  Since  the  Transmission  Company  had  been  unable 
from  September  1948  to  April  1949  to  enter  into  firm  gas 
purchase  contracts  to  assure  an  adequate  gas  supply  to 
service  both  "the  G-962-B  facilities  and  the  facilities  in¬ 
volved  in  Docket  No.  G-1070,  it  was  unwilling  to  go  for¬ 
ward  in  G-1070,  for  to  do  so  would  make  it  “guilty  of 
putting  new  commitments  ahead  of  old  contracts.”  (app. 
pp.  161,  171,  172,  183).  Although  the  Company  was  un¬ 
willing  to  put  the  new  commitment  involved  in  G-1070 
ahead  of  old  contracts  in  G-962,  it  was  willing  to  put  them 
on  a  parity  (app.  p.  183)  and  therefore  would  move  to 
sever  G-1065  from  G-1070  and  consolidate  G-1070  with 
G-962  (app.  p.  160).  That  is,  the  Company  would  delay 
its  action  in  G-962  and  in  G-1070  until  it  was  able  to 
go  forward  with  the  proof  of  an  adequate  gas  supply  to 
service  both  Dockets,  but  the  Company  was  not  willing 
to  state  a  date  when  it  would  be  ready  and  able  to  “come 
forward  with  any  proof  in  any  one  of  those  dockets.” 
(app.  p.  167). 
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(7)  Even  if  G-1065  and  G-1070  were  severed,  G-962 
and  G-1070  were  consolidated,  and  East  Tennessee  was 
authorized  to  divert  the  natural  gas  from  the  Chattanooga- 
Knoxville  area  to  the  Atomic  Energy  Commission  at  Oak 
Ridge,  (that  is,  divert  the  natural  gas  from  the  facilities 
authorized  in  G-SS9  to  the  facilities  sought  in  G-1065), 
Tennessee  Gas  Transmission  Company  was  not  in  a  posi¬ 
tion  so  far  as  gas  supply  was  concerned  to  serve  the  cus¬ 
tomers  to  which  it  had  become  obligated  in  the  G-962  pro¬ 
ceedings,  (app.  pp.  160,  161)  and  did  not  at  that  time  have 
an  adequate  gas  supply  to  service  both  the  Chattanooga- 
Knoxville  area  and  the  Atomic  Energy  Commission  at 
Oak  Ridge  if  the  total  combined  load  of  these  two  opera¬ 
tions  exceeded  60  million  cubic  feet  of  natural  gas  per 
day  (app.  p.  165). 

(8)  If  the  natural  gas  was  diverted  from  the  Chatta- 
nooga-Knoxville  area  to  Oak  Ridge,  it  would  be  necessary 
for  the  Transmission  Company  to  obtain  a  certificate  in 
G-1070  in  order  to  serve  the  former  area  (app.  pp.  184, 
185). 

(9)  If  the  diversion  of  gas  from  the  Chattanooga- 
Knoxville  area  to  Oak  Ridge  was  not  made,  then  the  only 
way  Tennessee  Gas  Transmission  Company  could  make 
the  gas  available  to  the  Atomic  Energy  Commission,  vrould 
be  to  take  it  away  from  somebody  else,  “  which  means  an 
allocation  case,  which  we  [the  Transmission  Company] 
would  fight,  even  though  we  recognize  the  needs  of  the 
Atomic  Energy  Commission,  for  we  cannot  abrogate  con¬ 
tracts  now  in  existence.”  (app.  p.  165). 

Counsel  for  the  Transmission  Company  stated  that  he 
had  given  the  matter  a  “good  deal  of  study  and  consider¬ 
ation”  and  had  come  to  the  conclusion  that  the  Trans¬ 
mission  Company  would  possibly  incur  “very  serious  lia¬ 
bility”  if  it  voluntarily  served  a  subsequent  contract, 
such  as  that  involved  in  G-1070,  and  ignored  its  obligations 
under  prior  contracts  such  as  those  involved  in  G-962 
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(app.  p.  186).  Counsel  also  pointed  out  that  the  Commis¬ 
sion  had  found  that  the  “public  convenience  and  neces¬ 
sity”  would  be  served  by  the  issuance  of  the  requested 
certificate  in  G-962,  just  as  soon  as  an  adequate  gas  sup¬ 
ply  for  the  facilities  nvolved  was  established  (app.  pp. 
196, 197). 

A  Director  and  member  of  the  Executive  Committee 
of  the  Consolidated  Natural  Gas  Company  (app.  p.  193) 
confirmed  the  testimony  of  the  President  of  the  Tennessee 
Gas  Transmission  Company  as  to  the  contracts  the  latter 
Company  had  entered  into  with  companies  of  the  Consoli¬ 
dated  group  for  the  sale  of  natural  gas  from  the  facilities 
in  Docket  No.  G-962  (app.  pp.  194H97).  Also,  he  ex¬ 
plained  that  due  to  the  facts  that  in  Docket  No.  G-1003 
the  Commission  had  abrogated  one  of  Consolidated^  con¬ 
tracts  providing  for  delivery  commencing  in  1948  of  75 
million  cubic  feet  of  natural  gas  per  day  by  the  Texas 
Eastern  Transmission  Company  (app.  p.  200),  and  that 
Consolidated  had  been  unable  to  obtain  natural  gas  from 
any  other  source  to  make  up  the  deficiency  caused  by 
such  abrogation  (app.  p.  200),  and  that  there  had  been  a 
gradual  decline  of  production  in  the  natural  gas  wells 
of  the  Appalachian  area  so  that  that  area  was  no  longer 
self-sufficient  (app.  p.  201)  and  that  negotiations  with 
Tennessee  Gas  Transmission  Company  for  the  purchase 
of  an  additional  supply  of  natural  gas  over  and  above 
that  provided  for  in  G-962  had  proved  futile  because  the 
Transmission  Company  did  not  have  an  additional  supply 
(app.  pp.  203,  204),  Consolidated  would  be  unable  to  meet 
the  demand  upon  it  for  gas  for  high  grade  manufacturing 
purposes  and  would  have  to  restrict  its  house  heating  sales 
in  the  winter  of  1949-50.  He  testified  that  this  was  true 
even  though  Consolidated  stored  gas  in  the  Appalachian 
area  in  the  summer  for  winter  use,  and  would  continue 
to  be  true  if  and  when  Consolidated  obtained  deliveries 
of  the  total  quantities  of  natural  gas  it  then  had  under 
contract  (app.  pp.  202,  203). 
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The  assistant  to  the  Vice-President  in  charge  of  opera¬ 
tions  of  the  Columbia  Engineering  Corporation,  which 
services  the  18  companies  integrated  into  Columbia  Gas 
System,  Inc.,  (app.  pp.  205,  206)  confirmed  the  testimony 
of  the  President  of  the  Tennessee  Gas  Transmission  Com¬ 
pany  as  to  the  contracts  the  latter  company  had  entered 
into  with  the  Columbia  Gas  System,  Inc.,  for  the  sale  of 
natural  gas  from  the  facilities  in  Docket  G-962  (app. 
p.  206).  He  also  explained  that  due  to  the  facts  that  the 
Commission  had  in  Docket  Nos.  G-1023,  G-620  and 
G-1035  partially  abrogated  one  of  Columbia’s  contracts 
providing  for  delivery  of  50  million  cubic  feet  of  natural 
gas  per  day  by  Panhandle  Eastern  Pipe  Line  Company 
(app.  p.  207),  and  that  the  System  had  been  unable  to 
obtain  natural  gas  from  any  other  source  to  make  up  this 
and  other  deficiencies  (app.  p.  210),  and  that  there  had 
been  an  increased  demand  upon  the  System  from  prospec¬ 
tive  wholesale  customers  (app.  p.  210),  the  System  would 
be  unable  to  meet  the  demands  upon  it  for  gas  for  high 
grade  manufacturing  purposes,  and  if  the  winter  were 
not  mild  w^ould  have  to  curtail  its  deliveries  to  existing 
household  customers  (app.  p.  212). 

As  noted  above  one  of  the  units  of  measurement  that 
make  up  the  “yardstick”,  by  which  the  Commission  is 
required  to  measure  “  the  public  convenience  and  neces¬ 
sity”,  is  the  ability  of  the  certificate  applicant  to  supply 
the  consumer’s  purported  need  for  natural  gas.  It  is 
almost  needless  to  say  that  w^hen  the  initial  proceedings 
in  consolidated  Dockets  Nos.  G-1065  and  1070  came  to  a 
close  on  March  21,  1949,  the  foregoing  evidence  bearing 
on  this  unit  of  measurement  admitted  of  but  one  con¬ 
clusion,  namely  that  East  Tennessee  Natural  Gas  Com¬ 
pany  and  Tennessee  Gas  Transmission  Company  lacked 
the  necessary  supply  of  natural  gas  to  satisfy  the  pur¬ 
ported  need  of  the  Atomic  Energy  Commission  and  that 
the  Transmission  Company  also  lacked  the  pipeline  facili¬ 
ties  to  deliver  the  same.  All  of  this  is  confirmed  in  the 
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Commission’s  findings  and  order  of  April  7,  1949  in  which 
the  Commission  expressed  the  opinion  that  the  showing  in 
support  of  the  application  was  not  satisfactory  as  to  the 
gas  supply  and  found : 

“(2)  Applicant  East  Tennessee  Natural  Gas  Com¬ 
pany  has  not  been  able  to  show  that  the  Tennessee 
Gas  Transmission  Company  from  which  it  proposes 
to  obtain  its  supply  of  natural  gas  with  which  to 
serve  Oak  Ridge,  has  an  uncommitted  capacity  in  its 
pipeline  sufficient  to  provide  a  firm  supply  of  natural 
gas  to  East  Tennessee  adequate  to  justify  authoriza¬ 
tion  of  the  pipeline  project  proposed.”  (app.  p.  36). 

Accordingly,  the  Commission  concluded  that : 

“it  cannot  on  this  record  make  the  necessary  findings 
required  by  Section  7  of  the  Natural  Gas  Act,  as 
amended,  for  issuing  a  certificate  for  East  Tennessee’s 
Atomic  Energy  pipeline  project.”  (app.  p.  35). 

However,  upon  the  basis  of  the  record  before  it  the  Com¬ 
mission  was  of  the  opinion  that  it  should  do  everything 
within  its  power  to  make  a  gas  supply  available  for  the 
Oak  Ridge  pipeline,  either  through  the  facilities  applied 
for  by  Tennessee  Gas  Connnission  Company  in  Docket 
No.  G-1070  or,  if  necessary,  through  an  allocation  apply¬ 
ing  generally  against  the  Transmission  Company’s  entire 
system  and  to  be  borne  equitably  by  all  customers  and 
areas  served  by  the  Transmission  Company  (app.  p.  36). 
Therefore,  the  Commission  ordered  that  a  further  public 
hearing  be  held  in  these  consolidated  proceedings  com¬ 
mencing  on  April  18,  1949,  at  which  time  East  Tennessee 
and  the  Transmission  Company  should  be  afforded  a  fur¬ 
ther  opportunity  to  present  evidence  in  support  of  their 
applications  in  Docket  Nos.  G-1065  and  G-1070  respec¬ 
tively,  and  that  in  the  event  the  Transmission  Company 
failed  to  make  an  adequate  showing  in  support  of  its  ap¬ 
plication,  the  Transmission  Company  and  all  of  its  cus¬ 
tomers  should  show  cause  why  the  Commission  should  not 
enter  an  order  providing  for  allocation  of  the  Trans- 
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mission  Company’s  entire  pipeline  capacity  among  all  per¬ 
sons  to  whom  it  is  now  committed  and  authorized  to  fur¬ 
nish  natural  gas,  in  order  to  make  60  million  cubic  feet 
of  natural  gas  per  day  available  to  East  Tennessee  Natu¬ 
ral  Gas  Company  for  use  by  the  Atomic  Energy  Com¬ 
mission  at  Oak  Ridge  (app.  p.  37). 

(2)  In  the  Further  Proceedings  Ordered  by  the  Com¬ 
mission  Neither  the  Certificate  Applicant  Nor  Its 
Supplier  Presented  Evidence  of  an  Adequate  Gas 
Supply. 

At  the  outset  of  the  further  proceedings  ordered  by  the 
Commission,  the  Presiding  Examiner,  in  a  statement  ap¬ 
proved  by  the  Commission,  summed  up  the  evidence  bear¬ 
ing  on  the  applicant’s  inadequate  gas  supply  and  summed 
up  the  Commission’s  resulting  order  of  April  7,  1949,  all 
as  previously  set  forth  in  this  Brief  (app.  pp.  314-317). 

Counsel  for  East  Tennessee  Natural  Gas  Company  then 
stated  that  “there  is  nothing  that  we  can  show  on  the  gas 
supply  ourselves  in  addition  to  what  previously  has  been 
disclosed,  and  that  for  the  reasons  which  are  apparent 
from  the  face  of  the  Commission’s  order  of  April  7.” 
(app.  p.  317). 

Counsel  for  Tennessee  Gas  Transmission  Company 
called  attention  to  the  fact  that  the  Company  that  morn¬ 
ing  had  filed  a  “Motion  Requesting  Fixing  of  Time  and 
Place  of  Hearing  in  Docket  No.  G-962”,  so  that  it  could 
go  forward  upon  15  days’  notice  with  additional  evidence 
to  prove  an  adequate  gas  supply  (app.  pp.  317,  318). 

Thereupon  the  President  of  the  Tennessee  Gas  Trans¬ 
mission  Company  wTas  called  as  a  witness  “to  elaborate 
upon  the  position  and  situation  of”  that  company,  (app. 
pp.  318,  319).  He  again  explained  the  deficiencies  in  gas 
reserves  in  Docket  No.  962  and  reiterated  that,  because 
the  contracts  for  service  in  Docket  No.  G-962  were  prior 
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commitments  to  the  contract  for  service  in  Docket  No. 
G-1070,  it  was  necessary  for  the  Transmission  Company 
to  “prove  up”  such  deficiencies  before  the  Company  could 
proceed  with  a  full  showing  in  the  latter  Docket  (app. 
pp.  319,  320).  He  repeated  that  at  that  date  the  Trans¬ 
mission  Company  had  completed  pipeline  facilities  de¬ 
signed  to  enable  it  to  deliver  600  million  cubic  feet  of 
natural  gas  per  day,  but  that  on  the  basis  of  expected  con¬ 
struction,  the  Transmission  Company  would  have  pipeline 
facilities  completed  by  the  end  of  1949  which  would  be  de¬ 
signed  to  deliver  at  least  700  million  cubic  feet  of  natural 
gas  per  day,  and  based  on  past  experience  he  judged  that 
such  design  capacity  would  enable  the  Company  to  de¬ 
liver  721  to  725  million  cubic  feet  per  day  (app.  pp. 
321,  322).  But  he  re-emphasized  that  the  Transmission 
Company  had  already  been  authorized  to  deliver  771  mil¬ 
lion  cubic  feet  per  day,  that  the  entire  771  million  cubic 
feet  was  committed  under  contracts  which  had  priority 
over  the  contract  involved  in  G-1065,  and  that  it  there¬ 
fore  was  impossible  for  the  Company  to  deliver  an  addi¬ 
tional  60  million  cubic  feet  per  day  to  the  Atomic  Energy 
Commission  in  1949  (app.  pp.  319,  323).  He  stated  that 
as  a  result  of  the  Transmission  Company’s  application  in 
Docket  No.  G-989  and  East  Tennessee’s  application  in 
Docket  No.  G-889,  the  Commission  had  authorized  the  com¬ 
panies  to  construct  facilities  to  serve  the  Chattanooga- 
Knoxville  area  with  60  million  cubic  feet  of  natural  gas 
per  day,  that  the  Transmission  Company  expected  to  com¬ 
plete  its  construction  by  September  1949,  but  since  East 
Tennessee  had  been  unable  to  obtain  steel  pipes,  the  latter 
Company  would  be  unable  to  complete  its  part  of  that 
project  in  1949  (app.  p.  324).  However,  he  stressed  that 
while  it  was  physically  possible  to  divert  the  gas  to  Oak 
Ridge  until  such  time  as  the  Chattanooga-Knoxville  area 
was  capable  of  taking  it,  nevertheless  he  believed  the  equi¬ 
ties  required  the  Transmission  Company  to  deliver  this 
60  million  cubic  feet  to  the  Columbia  Gas  System,  Inc., 
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in  the  pipeline  facilities  authorized  in  G-962  (app.  p. 
325).  He  conceded  that  prior  to  the  time  that  a  certificate 
was  issued  in  G-1070  the  Transmssion  Company  would  not 
object  to  the  issuance  of  an  order  by  the  Commission 
authorizing  the  Company  to  deliver  up  to  60  million 
cubic  feet  of  natural  gas  per  day  to  the  Atomic  Energy 
Commission  at  Oak  Ridge  on  an  interim  and  interruptible 
basis  but  would  oppose  an  order  of  the  Commission 
directing  the  Company  to  make  such  delivery,  for  to  do 
so  “would  invalidate  every  other  contract  we  have”  (app. 
p.  349).  He  was  of  the  opinion  that  if  a  certificate  was 
issued  to  East  Tennessee  in  G-1065  and  if  the  Trans¬ 
mission  Company  was  authorized  to  deliver  up  to  60 
million  cubic  feet  of  natural  gas  per  day  to  East  Tennessee 
for  resale  to  the  Atomic  Energy  Commission,  the  Trans¬ 
mission  Company  could  make  such  delivery  and  also  meet 
the  demands  of  its  other  customers  until  such  time  as  the 
Chattanooga-Knoxville  area  came  on  the  line,  but  that 
thereafter  the  Transmission  Company  would  be  in  default 
and  could  not  perform.  However,  he  pointed  out  that 
unless  the  certificates  applied  for  in  G-962  and  G-1070 
were  issued  prior  to  the  certificate  applied  for  in  G-1065 
the  Transmission  Company  could  not  deliver  the  gas 
necessary  for  East  Tennessee  to  perform  the  service  in¬ 
volved  in  G-1065  (app.  pp.  349, 350). 

In  connection  with  that  part  of  the  Commission’s  order 
of  April  7,  1949,  which  afforded  Tennessee  Gas  Trans¬ 
mission  Company  a  further  opportunity  to  present  evi¬ 
dence  of  an  adequate  gas  supply  in  support  of  its  applica¬ 
tion  in  G-1070,  the  President  of  the  Transmission  Com¬ 
pany  testified  that  the  Company  had  entered  into  15  addi¬ 
tional  gas  purchase  contracts  since  the  hearing  in  G-962 
was  concluded  in  September  1948  and  as  a  result  thereof 
he  believed  that  “if  and  when  further  hearings  are  set  in 
G-962”,  the  Company  would  be  able  to  prove  deliver- 
ability^  of  an  adequate  gas  supply  not  only  for  G-962,  but 
also  for  G-1070  (app.  pp.  320,  330,  334).  As  a  further 
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result  thereof,  he  believed  that  there  would  be  no  need 
for  the  Commission  to  make  specific  allocations  of  the 
Company’s  entire  pipeline  capacity  amongst  the  Com¬ 
pany’s  customers,  provided  the  Commission  approved  the 
facilities  applied  for  in  G-962,  G-1065  and  G-1070  and  pro¬ 
vided  further  that  the  facilities  authorized  in  G-889  were 
not  completed  until  the  summer  of  1950  (app.  p.  341). 
But  on  cross  examination  he  admitted  that  because  of  the 
time  provisions  in  two  gas  purchase  contracts,  which  had 
been  entered  into  prior  to  September  1948  and  which  al¬ 
ready  had  been  presented  in  G-962  as  proof  of  the  Trans¬ 
mission  Company’s  adequate  gas  supply,  the  Company 
had  lost  the  two  contracts  and  with  them  had  lost  a  de- 
liverabilitv  of  30  million  cubic  feet  of  natural  gas  per 
day  (app.  pp.  330,  331).  On  further  cross  examination 
he  admitted  that  30  new  fields  were  involved  in  the  15 
additional  gas  purchase  contracts  (app.  p.  331),  that  de- 
liverability  studies  had  been  completed  on  only  20  to  25 
of  the  30  new  fields  and  the  studies  on  the  remainder 
would  have  to  be  completed  prior  to  the  further  hearings 
in  G-962,  so  that  he  did  not  know  what  the  exact  daily 
deliverability  would  be,  (app.  pp.  334,  340,  341)  and  fur¬ 
thermore  that  he  would  not  w~ant  to  present  such  testimony 
himself,  because  he  was  not  qualified  to  make  deliverabil¬ 
ity  studies,  and  such  testimony  should  be  presented  by 
the  Transmission  Company’s  engineers  and  geologists 
(app.  p.  345).  As  the  cross  examination  continued  he 
admitted  that  because  he  had  been  a  geologist  by  pro¬ 
fession  in  earlier  years  (app.  p.  347),  he  knew  that  the 
production-decline  method  and  volumetric  method  w^ere  the 
processes  normally  used  in  making  an  estimate  of  gas 
reserves  (app.  p.  347) ;  that  to  use  either  method  it  was 
first  necessary  to  know  the  number  of  dedicated  acres  in 
any  given  field  (app.  p.  347) ;  that  it  w'as  necessary  to 
determine  the  productive  acreage  of  the  dedicated  acre¬ 
age  in  order  to  use  the  volumetric  method  (app.  p.  347) ; 
that  in  order  to  determine  the  productive  acreage,  the 
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thickness  of  the  pay  zones  lying  under  the  subsurface  of 
the  ground  had  to  be  ascertained  (app.  p.  348) ;  that  in 
order  to  ascertain  the  thickness  of  the  pay  zones  they 
must  be  isopached  or  contoured  (app.  p.  348) ;  that  in 
addition  thereto  allowances  must  be  made  for  connate 
water,  or  deviation  from  Boyle’s  law,  or  the  percentage 
of  porosity  in  any  of  the  pay  zones  (app.  p.  348) ;  that  he 
had  not  made  any  of  these  calculations  personally  (app. 
pp.  347,  348)  and  that  his  testimony  that  the  Transmis¬ 
sion  Company  would  on  15  days  notice  be  able  to  prove 
deliverability  of  an  adequate  gas  supply  in  G-962  and 
G-1070  was  hearsay  based  on  information  that  the  Com¬ 
pany’s  geologists  had  given  him  (app.  p.  348). 

The  foregoing  constituted  the  presentation  made  by 
East  Tennessee  Natural  Gas  Company  and  Tennessee  Gas 
Transmission  Company  when,  in  accordance  with  the  Com¬ 
mission’s  order  of  April  7,  1949,  they  were  given  a  fur¬ 
ther  opportunity  to  show  an  adequate,  firm  supply  of  natu¬ 
ral  gas  for  the  proposed  service  to  the  Atomic  Energy 
Commission  at  Oak  Ridge.  Upon  the  conclusion  of  this 
presentation,  East  Tennessee  moved  that  the  record  in 
Docket  No.  G-1065  be  closed  and  referred  to  the  Commis¬ 
sion  for  decison  (app.  pp.  350,  351).  But  the  Commission 
found  that  “Tennessee  Gas  Transmission  Company  has 
stated  in  the  reopened  proceedings  that  it  will  not  go  for¬ 
ward  at  this  time  with  the  presentation  of  its  case  in 
Docket  G-1070”,  and  accordingly  denied  East  Tennessee’s 
Motion  and  directed  that  the  hearing  go  forward,  as  pro¬ 
vided  for  in  the  Commission’s  order  of  April  7,  1949,  to 
explore  the  possibility  that  a  gas  supply  can  be  made 
available  for  the  Oak  Ridge  pipeline  through  an  allocation 
applying  generally  against  the  Transmission  Company’s 
entire  system  capacity  and  to  be  borne  equitably  by  all 
customers  and  areas  served  by  the  Transmission  Com¬ 
pany  (app.  p.  351).  Counsel  for  the  Transmission  Com¬ 
pany  objected  “to  allocation  testimony  as  wholly  unneces¬ 
sary  in  this  proceeding”,  but  when  the  Presiding  Exam- 
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iner  asked  if  he  was  contending  “that  you  have  presented 
any  full  testimony  of  your  reserves  and  abilities  to  supply 
which  would  make  the  question  of  allocation  moot”  counsel 
answered,  “We  are  not  contending  that  we  have  offered 
evidence  in  Docket  1070  with  respect  to  gas  supply.  That 
is  a  matter  to  be  considered,  we  hope,  if  the  Commission 
permits  us  to  go  forward  when  we  have  said  we  will  be 
ready  to  go  forward  in  Docket  1070”  (app.  p.  354). 

It  thus  became  absolutely  clear  at  this  stage  of  the 
hearing  that  unless  it  was  subsequently  shown  therein 
that  an  adequate,  firm  supply  of  natural  gas  could  be 
made  available  for  the  Oak  Ridge  pipeline  through  the 
allocation  procedure  outlined  in  the  Commission’s  order 
of  April  7,  1949,  the  Commission  could  not  on  the  record 
make  the  necessary  findings  required  by  the  Natural  Gas 
Act  to  enable  it  to  issue  the  certificates  of  “public  con¬ 
venience  and  necessity”  applied  for  in  G-1065  and  G-1070. 

(3)  The  Commission’s  Staff  Failed  to  Establish  the 
Feasibility  of  an  Allocation  Plan  to  Obtain  the 
Natural  Gas  Purportedly  Needed  at  Oak  Ridge. 

I 

Accordingly,  counsel  for  the  Staff  of  the  Federal  Power 
Commission  stated  that  the  reopened  proceedings  “were 
convened  for  the  purpose  to  explore,  to  ascertain  and  de¬ 
termine  whether  it  is  possible  and  practicable  to  make 
available  out  of  the  presently  authorized  system  capacity 
of  Tennessee  Gas  Transmission  Company  60,000  Mcf  per 
day  to  East  Tennessee  for  service  to  the  Atomic  Energy 
Commission  at  Oak  Ridge.”  (app.  pp.  351,  352).  Coun¬ 
sel  also  announced  that  while  it  was  the  view  of  the  Staff 
“that  a  final  definitive  allocation”  need  not  be  made  at 
that  time,  nevertheless,  it  was  also  the  view  of  the  Staff 
“that  if  a  certificate  is  to  be  issued  for  the  facilities  ap¬ 
plied  for  in  G-1065,  •  *  •  the  Commission  must  enter 
an  order  not  only  authorizing  the  service  of  that  gas  by 
Tennessee  Gas  Transmission  Company  but  must  require 
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that  the  quantity  of  gas  be  supplied  for  that  purpose.” 
(app.  p.  352).  Therefore,  counsel  for  the  Staff  proposed 
that  “a  record  be  developed  on  which  an  order  could  be 
entered  which  would  provide  for  the  allocation  of  neces¬ 
sary  gas,  such  allocation  to  become  effective  only  when 
it  should  be  necessary  on  the  Tennessee  system  to  begin 
curtailments,  and  at  that  time,  if  that  should  occur,  that 
further  proceedings  would  be  held  in  which  there  would 
be  explored  and  determined  the  details  and  methods  of 
any  curtailment  that  might  be  necessary.”  (app.  p.  352). 

Prior  to  the  presentation  of  any  evidence  on  the  alloca¬ 
tion  question,  counsel  for  the  Hope  Natural  Gas  Company 
and  counsel  for  United  Fuel  Gas  Company  and  for  the 
Manufacturers  Light  and  Heat  Company,  customers  of  the 
Tennessee  Gas  Transmission  Company,  noted  that  they 
were  making  special  appearances  to  object  to  the  juris¬ 
diction  of  the  Commission  to  hear  testimony  in  support 
of  an  allocation  order  or  enter  any  allocation  order  against 
the  Transmission  Company  which  might  impair  service 
to  their  clients,  for  the  reason  that  the  Commission  had 
not  given  their  clients  adequate  notice  or  adequate  time 
(only  10  days)  for  the  preparation  of  evidence  showing 
cause  why  the  suggested  allocation  order  should  not  be 
issued  (app.  pp.  353-357).  In  addition  to  these  procedural 
objections,  counsel  for  these  customers  contended  that  if 
the  Commission  issued  such  an  allocation  order  upon  the 
basis  of  the  proceedings  in  G-1065  and  G-1070  to  which 
their  clients  had  not  theretofore  been  parties,  and  did  so 
without  giving  their  clients  an  opportunity  to  test  the  evi¬ 
dence  relating  to  the  Atomic  Energy  Commission’s  need 
for  the  natural  gas  in  the  light  of  their  client’s  own  needs, 
the  Commission,  without  due  process  of  law,  would  be  de¬ 
priving  their  clients  of  substantive  contract  rights  already 
confirmed  by  the  Commission  (app.  pp.  358,  379). 

These  objections  having  been  noted,  counsel  for  the 
Staff  called  the  Chief  of  the  Division  of  Gas  Certificates 
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of  the  Federal  Power  Commission  as  a  witness  to  explain 
Exhibit  42  (app.  pp.  416,  417)  which  had  been  prepared 
under  his  supervision  and  which  showed  the  estimated 
number  of  cubic  feet  of  natural  gas  by  which  the  demands 
upon  the  Tennessee  Gas  Transmission  Company  would  ex-| 
ceed  its  supply  on  the  peak  day  of  demand  in  the  winters  of 
1949  through  1954,  if  (1)  there  were  no  further  increase 
in  the  Transmission  Company’s  delivery  capacity  beyond 
the  then  authorized  design  capacity  of  771  million  cubic 
feet  per  day,  (2)  if  deliveries  to  Oak  Ridge  for  use  by 
the  Atomic  Energy  Commission  were  made  at  the  rate  of 
60  million  cubic  feet  per  day,  (3)  if  the  deliveries  to  five 
large  contract  demand  customers,  which  were  to  receive 
only  a  portion  of  their  natural  gas  from  Tennessee  Gas 
Transmission  Company,  should  be  the  maximum  volumes 
which  the  Commission  has  authorized  the  Transmission 
Company  to  deliver  to  them,  (4)  if  the  actual  demands  of 
companies  which  were  to  buy  all  their  gas  from  Tennessee 
Gas  Transmission  Company  should  be  the  same  as  theiri 
estimated  demands  which  had  been  previously  set  forth 
in  evidence  in  this  and  earlier  proceedings  before  the 
Commission  and  incorporated  into  Exhibit  42,  and  (5) 
if  the  peak  day  demand  of  all  customers  occurs  on  the 
same  day  (app.  pp.  359-361). 

As  explained  by  the  Chief  of  the  Gas  Certificates  Divi¬ 
sion,  page  1  of  Exhibit  42  showed  that  in  the  winter  of 
1949-1950,  the  peak  day  demands  upon  the  Transmission! 
Company  would  exceed  its  actual  capacity  to  deliver  by 
22  to  25  million  cubic  feet  if  Oak  Ridge  were  served,  pro-f 
vided  the  G-889  project  to  serve  the  Chattanooga-Knox-j 
ville  area  was  not  then  in  operation.  However,  becaus^ 
of  the  possibility  of  greater  capacity  and  slightly  lower 
loads  than  those  estimated,  he  thought  that  there  -would 
be  no  deficiency  during  that  winter  (app.  pp.  361,  362) ( 
He  stated  that  page  1  of  the  Exhibit  also  showed  that  if  the 
Transmission  Company  did  not  go  forward  successfully 
in  support  of  its  certificate  applications  in  Docket  NosL 
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G-962  and  G-1070,  and  if  Oak  Ridge  was  served,  then  on 
the  peak  day  the  demand  for  natural  gas  would  exceed 
the  Transmission  Company’s  capacity  to  deliver  by  72 
million  cubic  feet  in  the  winter  of  1951-52,  83  million 
cubic  feet  in  the  winter  of  1952-53,  93  million  cubic  feet 
in  the  winter  of  1953-54,  and  over  101  million  cubic  feet 
in  the  winter  of  1954-55  (app.  pp.  362, 363). 

The  Chief  of  the  Gas  Certificates  Division  then  ex¬ 
plained  that  page  2  of  Exhibit  42  showed  the  amounts  by 
which  deliveries  to  each  customer  of  the  Transmission 
Company  would  be  reduced  on  the  above  mentioned  peak 
days  if  a  uniform  percentage  reduction  was  applied  to  the 
gas  supplied  to  all  customers  to  bring  deliveries  and  ca¬ 
pacity  to  deliver  in  balance  and  enable  Oak  Ridge  to  be 
served.  However,  he  added  that  he  did  not  think  that  the 
application  of  a  uniform  percent  reduction  to  all  of  the 
Transmission  Company’s  customers,  particularly  the  ap¬ 
plication  of  such  a  reduction  to  requirement  contract  cus¬ 
tomers  as  distinguished  from  demand  customers,  would 
be  a  practical  allocation  plan  (app.  p.  363). 

The  Chief  testified  that  on  the  assumption  that  the 
demands  of  the  customers  would  exceed  the  capacity  of 
Tennessee  Gas  Transmission  Company  to  deliver  natural 
gas,  as  reflected  in  Exhibit  42,  he  had  considered  the  effect 
on  the  Transmission  Company’s  individual  customers  of 
the  uniform  percent  curtailment  which  would  make  service 
to  Oak  Ridge  possible  (app.  p.  364).  He  had  come  to  the 
conclusion  that  the  Oak  Ridge  service  would  add  an  addi¬ 
tional  13  million  cubic  feet  to  the  135  million  cubic  feet 
deficiency  the  Columbia  System  had  in  prior  proceedings 
estimated  it  would  have  on  its  peak  day  in  the  winter 
of  1949-50,  due  to  the  fact  that  the  System  had  been  un¬ 
able  to  obtain  enough  gas  contracts  to  supply  all  its  cus¬ 
tomers.  However,  the  Chief  was  of  the  opinion  that  since 
the  record  in  this  hearing  showed  that  deliveries  to  the 
Columbia  System  would  probably  be  upped  from  350  to 
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390  million  cubic  feet  a  day  by  that  time  and  since  the 
record  showed  that  the  1948-49  winter  had  been  mild, 
that  it  was  more  likely  the  13  million  cubic  feet  curtail¬ 
ment  on  the  Columbia  System’s  supply  of  natural  gas 
which  would  be  occasioned  by  service  to  Oak  Ridge,  would 
be  added  to  a  previously  existing  deficiency  of  not  more 
than  95  million  rather  than  135  million  cubic  feet  on 
the  peak  day  in  the  1949-50  winter  (app.  pp.  364-366).  He 
stated  that  the  estimated  deficiency  in  supply  in  the  Co¬ 
lumbia  System  on  the  peak  day  in  the  winter  of  1950-51 
was  97  million  cubic  feet  of  natural  gas,  to  which  there 
should  be  added  an  additional  curtailment  of  29  million 
cubic  feet  if  the  service  to  Oak  Ridge  were  installed  (app. 
p.  367) ;  and  for  the  winter  of  1951-52  the  indicated  de¬ 
ficiency  on  the  peak  day  was  85  million  cubic  feet,  with 
an  added  curtailment  of  38  million  cubic  feet  that  would 
result  from  the  Oak  Ridge  Service  (app.  p.  368). 

According  to  the  Chief  his  study  of  the  latest  estimates 
of  requirements,  which  had  been  submitted  to  the  Com¬ 
mission  as  a  matter  of  official  record  with  regard  to  the 
Consolidated  Gas  Company  and  its  subsidiaries,  indicated 
that  Consolidated  would  have  an  estimated  peak  day 
deficiency  in  supply  of  139  million  cubic  feet  of  natural 
gas  in  the  winter  of  1949-50  and  that  allowance  for  the 
curtailment  which  would  be  caused  by  any  allocation  pro¬ 
posed  here  would  add  another  7  million  to  that  estimated 
deficiency  (app.  pp.  368,  369) ;  would  have  an  estimated 
peak  day  deficiency  of  318  million  cubic  feet  in  the  winter 
of  1950-51,  with  an  additional  estimated  curtailment  of 
13  million  cubic  feet  caused  by  the  Oak  Ridge  Service 
(app.  p.  369) ;  and  would  have  an  estimated  peak  day 
deficiency  of  372  million  cubic  feet  in  the  winter  of  1951- 
52,  with  an  additional  estimated  curtailment  of  17  million 
cubic  feet  caused  by  the  service  to  the  Atomic  Energy 
Commission  at  Oak  Ridge  (app.  p.  369). 

A  study  by  the  Chief  of  the  official  records  of  the  Com¬ 
mission  with  respect  to  the  estimates  submitted  by  the 
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Louisville  Gas  and  Electric  Company  disclosed  that  that 
Company  would  be  curtailed  700,000  cubic  feet  of  natural 
gas  on  its  peak  day  in  the  winter  of  1949-50,  over  1  million 
cubic  feet  on  its  peak  day  in  the  winter  of  1950-51,  and 
somewhat  less  than  2  million  cubic  feet  on  its  peak  day 
in  the  winter  of  1951-52,  as  a  result  of  any  allocation  made 
necessary  by  the  service  to  Oak  Eidge  (app.  pp.  369,  370). 

On  the  basis  of  study  of  similar  official  estimates,  the 
Chief  testified  that  if  Oak  Ridge  was  supplied  with  natu¬ 
ral  gas,  the  Texas  Gas  Transmission  Company,  another 
customer  of  Tennessee  Gas  Transmission  Company,  would 
be  curtailed  slightly  less  than  the  Louisville  Gas  and  Elec¬ 
tric  Company  on  its  peak  day  during  the  three  winters 
in  question  (app.  p.  370). 

When  the  Chief  made  the  same  assumptions  as  those 
upon  which  his  Exhibit  42  was  based  and  studied  all  of 
these  official  estimates  together,  he  came  to  the  conclusion 
that  for  the  calendar  year  1949  Tennessee  Gas  Trans¬ 
mission  Company  could  make  all  of  its  authorized  deliver¬ 
ies  to  its  so-called  requirements  customers,  provide  the 
Atomic  Energy  Commission  at  Oak  Ridge  with  60  million 
cubic  feet  per  day  and  still  have  on  an  annual  basis  a 
supply  of  natural  gas  which  would  exceed  by  10  billion 
cubic  feet  the  amount  presently  authorized  to  be  delivered 
to  its  so-called  contract  demand  customers  (app.  pp. 
370,  371).  For  the  calendar  year  1950  the  Chief  found 
the  authorized  deliveries  to  the  contract  demand  customers 
of  the  Transmission  Company  would  be  about  in  balance 
with  the  Company’s  capacity  to  deliver  (app.  p.  371); 
but  that  for  the  calendar  year  1951,  when  it  was  likely 
that  the  Chattanooga-Knoxville  area  would  be  served 
throughout  the  year,  there  would  be  a  9  billion  cubic  foot 
deficiency  (app.  p.  371). 

On  cross  examination  by  counsel  for  the  Tennessee  Gas 
Transmission  Company,  the  Chief  admitted  that  one  of 
the  alternative  plans  presented  by  Exhibit  42  was  to 


49 


make  60  million  cubic  feet  of  natural  gas  per  day  avail¬ 
able  to  the  Atomic  Energy  Commission  at  Oak  Ridge  by 
putting  a  uniform  percent  curtailment  on  the  supply  of 
gas  to  be  received  by  all  customers  of  the  Tennessee  Gas 
Transmission  Company,  and  that  such  uniform  percent 
curtailment  would  apply  to  the  Atomic  Energy  Commis¬ 
sion  as  one  of  the  customers,  so  that  Oak  Ridge  would  be 
receiving  less  than  60  million  cubic  feet  per  day.  While 
the  Chief  thought  that  a  plan  involving  the  curtailment  of 
the  supjdy  of  gas  to  be  delivered  to  Oak  Ridge  was  prac¬ 
tical  because  the  record  showed  “the  availability  of  sub-\ 
stitute  fuel  for  reserve  purposes he  conceded  that  it 
would  be  impractical  to  apply  a  uniform  percent  curtail¬ 
ment  to  the  Transmission  Company’s  requirement  cus¬ 
tomers  other  than  Oak  Ridge  because  this  -would  involve 
curtailment  of  deliveries  to  residential  and  commercial 
consumers  as  distinguished  from  industrial  consumers. 
The  Chief  also  admitted  that  the  second  alternative  plan 
presented  by  Exhibit  42  was  to  apply  a  uniform  percent 
curtailment  on  only  the  supply  of  natural  gas  to  be  de¬ 
livered  by  the  Transmission  Company  to  its  contract  de¬ 
mand  customers  and  on  the  supply  to  be  delivered  to  the 
Atomic  Energy  Commission,  a  requirement  customer,  butj 
not  to  apply  any  curtailment  to  the  Company’s  other  re¬ 
quirement  customers.  However,  he  conceded  that  even 
this  alternative  plan  was  not  a  practical  one  to  be  put 
into  operation  (app.  pp.  372-375). 

On  further  cross  examination  by  counsel  for  the  United! 
Fuel  Gas  and  the  Manufacturers  Light  &  Heat  CompaniesJ 
the  Chief  acknowledged  that  while  he  had  testified  or[ 
direct  examination  that  the  Columbia  System  had  expej 
rienced  no  deficiency  in  gas  supplies  during  the  winteif 
of  1948-49  because  the  mean  temperature  day  by  day  was 
above  normal,  he  knew  that  during  the  winters  of  1946-4^ 
and  1947-48  the  deficiency  of  gas  supply  in  the  Columbii 
System  was  so  great  “that  some  towns  were  lost,  school^ 
were  closed,  and  that  industries  were  closed  down  foj: 
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long  periods  of  time,  and  thousands  of  people  were  out 
of  work.”  (app.  p.  376).  As  this  cross  examination  con¬ 
tinued,  the  Chief  granted  that  in  making  the  calculations 
to  determine  the  amounts  by  which  the  demands  upon  the 
Transmission  Company  exceeded  its  supply  of  natural  gas, 
he  had  included  in  the  total  supply  the  111  million  cubic 
feet  per  day  which  the  Manufacturers  Light  &  Heat  Com¬ 
pany  was  to  purchase  from  the  Chicago  Corporation.  It 
was  then  pointed  out  to  the  Chief  that  when  that  supply 
of  gas  came  into  the  Transmission  Company’s  pipeline  it 
belonged  to  Manufacturers  Light  &  Heat  Company  and 
not  to  the  Transmission  Company.  When  inquiry  was 
made  as  to  whether  the  Chief  or  Counsel  for  the  Staff 
were  suggesting  through  Exhibit  42  that  the  Commission 
had  jurisdiction  and  authority  to  allocate  gas  which  hap¬ 
pens  to  be  in  the  Transmission  Company’s  pipeline  but 
which  does  not  belong  to  the  Transmission  Company,  the 
only  response  that  could  be  obtained  was  that  that  ques¬ 
tion  was  a  matter  for  legal  argument  and  decision  (app. 
pp.  376-378). 

On  cross  examination  by  counsel  for  the  Hope  Natural 
Gas  Company,  the  Chief  conceded  that  if  the  assumptions 
upon  which  he  had  prepared  Exhibit  42  actually  became 
facts,  then  the  suggested  uniform  percent  curtailment 
on  the  Consolidated  Group  of  17  million  cubic  feet  of 
natural  gas  on  its  peak  day  in  the  winter  of  1952  would, 
when  added  to  the  official  estimated  deficiency  on  that  day 
of  372  million  cubic  feet,  cause  a  total  deficiency  exceeding 
all  of  Consolidated’s  industrial  demands  and  necessitate 
a  curtailment  of  domestic  consumers  (app.  pp.  379,  380), 
which  latter  curtailment  had  been  branded  by  the  Chief 
as  not  practical  (app.  p.  374).  However  the  Chief  had 
“great  difficulty  believing  that  the  situation  would  actually 
occur”,  because  he  was  of  the  opinion  that  if  Consolidated 
was  actually  faced  in  1952  with  the  deficiency  that  it  had 
officially  estimated,  it  wrould  adopt  a  policy  wffiich  would 
“not  involve  the  expansion  of  about  50  per  cent  in  esti- 
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mated  sales”  (app.  p.  381);  because  he  knew  as  a  fact 
that  Consolidated  had  estimated  its  deliveries  from  the 
Tennessee  Gas  Transmission  Company  would  be  200  mil¬ 
lion  cubic  feet  of  natural  gas  per  day  in  1949,  but  was 
already  receiving  210  to  215  million  cubic  feet  a  day 
(app.  p.  381) ;  and  because,  aside  from  the  379  million 
cubic  feet  which  Consolidated  estimated  it  would  sell  di-  j 
rectly  to  industrial  users  in  1952,  it  would  also  be  selling 
285  million  cubic  feet  a  day  to  wholesale  customers  for  i 
resale  and  if  only  10%  of  the  wholesale  sales  were  for 
ultimate  industrial  use,  the  estimated  total  deficiency  of  | 
389  million  cubic  feet  would  be  in  balance  with  the  total 
industrial  requirements  (app.  pp.  381,  382).  Nevertheless 
on  further  cross  examination,  the  Chief  was  forced  to 
admit  that  when  he  had  compiled  that  part  of  Exhibit  42  i 
which  showed  that  in  order  to  make  service  to  Oak  Ridge 
possible,  Consolidated’s  supply  of  natural  gas  from  Ten¬ 
nessee  Gas  Transmission  Company  would  only  have  to  be 
curtailed  7  million  cubic  feet  on  the  peak  day  of  the  win¬ 
ter  of  1949-50,  13  million  cubic  feet  on  the  peak  day  of 
the  winter  of  1950-51,  and  17  million  cubic  feet  on  the  peak 
day  of  the  winter  of  1951-52,  he  had  taken  his  figures  from 
Consolidated’s  Exhibit  No.  70  in  Docket  No.  G-859  and 
that  the  figures  in  Exhibit  No.  70,  and  therefore  the  cal-  : 
culations  in  Exhibit  No.  42  in  this  hearing,  were  based 
on  the  assumption  that  Consolidated  in  the  years  1950, 
’51  and  ’52  would  be  receiving  85  million  cubic  feet  of 
natural  gas  per  day  from  the  facilities  which  the  Tennes¬ 
see  Gas  Transmission  Company  had  applied  for  in  Docket 
No.  962 ,  but  which  the  Commission  had  thus  far  refused 
to  certificate  because  of  the  Transmission  Company’s  in¬ 
ability  to  show  an  adequate  gas  supply  (app.  pp.  379, 
382).  The  Chief  also  acknowledged  that  the  figures  which 
he  had  incorporated  into  his  Exhibit  No.  42  from  Consoli-  ; 
dated’s  Exhibit  No.  70,  showed  that  Consolidated  would 
be  receiving  62y2  million  cubic  feet  of  natural  gas  per  day 
from  Panhandle  Eastern  Pipe  Line  Company  in  the  years 
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1950  and  1951,  and  75  million  cubic  feet  per  day  in  1952, 
while  the  contracts  subsequently  filed  with  the  Commission 
showed  that  Consolidated  would  receive  only  50  million 
cubic  feet  per  day  from  this  course  (app.  p.  382).  Finally, 
the  Chief  granted  that  the  figures  incorporated  into  his 
Exhibit  No.  42  from  Consolidated’s  Exhibit  No.  70,  showed 
‘.hat  Texas  Eastern  Transmission  Company  would  be  sup¬ 
plying  Consolidated  with  200  million  cubic  feet  of  natural 
gas  per  day  in  1950,  1951  and  1952,  whereas  by  reason 
of  the  Commission’s  order  in  Docket  No.  G-1003  that 
amount  would  be  reduced  40  million  cubic  feet  per  day 
and  as  a  result  Consolidated  would  receive  only  160  mil¬ 
lion  cubic  feet  per  day  from  Texas  Eastern  Transmission 
Company  (app.  pp.  382,  383). 

In  response  to  cross  examination  by  counsel  for  the 
National  Coal  Association,  et  al.,  the  Chief  refused  to 
concede  that  the  purpose  in  preparing  Exhibit  42  was  to 
explore  the  possibility  of  making  a  gas  supply  available  to 
Oak  Ridge  through  an  allocation  applying  generally 
against  Tennessee  Gas  Transmission  Company’s  entire 
capacity  and  to  be  borne  equitably  by  all  customers  and 
areas  served  by  the  Transmission  Company,  as  suggested 
in  the  Commission’s  order  of  April  7,  1949,  and  main¬ 
tained  that  the  only  intended  purpose  of  the  Exhibit  was 
“to  show  what  the  probable  demand  and  capacity  on  the 
TGT  system  is  and  will  be  if  the  Atomic  Energy  Com¬ 
mission  is  served,  and  the  effect  on  that  Company’s  ability 
to  serve  other  loads.”  (app.  pp.  383,  385).  However, 
counsel  for  the  Staff  and  the  Presiding  Examiner  took 
the  view  that  it  was  rather  obvious  that  the  Exhibit  was 
prepared  in  order  to  explore  the  above  stated  possibility 
(app.  pp.  384-386).  The  Chief  then  repeated  that  the 
uniform  percent  curtailments  on  all  customers  of  the 
Transmission  Company  as  shown  on  Exhibit  42  did  not 
present  a  practical  plan,  because  it  would  not  be  desirable 
to  curtail  customers  of  the  Transmission  Company  who 
sold  gas  only  for  domestic  and  commercial  use,  and  be- 
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cause  it  would  be  very  difficult  to  put  curtailment  of  such 
customers  into  effect  “in  the  operation  of  a  pipeline  sys¬ 
tem  with  a  capacity  of  800  million  feet  a  day”  (app.  pp. 
386,  387).  However,  he  did  say  that  he  thought  it  would 
be  practical  to  obtain  the  60  million  cubic  feet  of  natural 
gas  per  day ,  which  the  Commission  had  found  was  needed 
at  Oak  Ridge,  by  curtailing  all  of  the  Transmission  Com¬ 
pany's  so-called  demand  customers  and  in  addition  thereto 
curtailing  the  large  industrial  consumers  served  by  the  \ 
so-called  requirements  customers  of  the  Transmission 
Company  (app.  p.  387).  Bui  then  the  Chief  had  to  admit 
that  the  supply  of  gas  to  be  delivered  to  the  contract  de-  , 
mand  customers  of  the  Transmission  Company  is  and  | 
would  continue  to  be  fairly  constant  and  would  not  fluctu¬ 
ate  appreciably  ivith  the  weather  from  the  supply  delivered 
on  the  peak  day  and  that  the  gas  supplied  to  the  contract 
demand  customers  constituted  over  80 %  of  the  total  gas 
supplied  by  the  Transmission  Company  to  all  of  its  cue-  \ 
tomers,  so  that  if  the  “practical  plan ”  suggested  by  him 
were  put  into  effect,  and  the  assumptions  he  had  made  in 
his  Exhibit  42  were  correct,  there  would  have  to  be  a 
curtailment  every  day  in  the  winter  of  1949-50  of  approxi¬ 
mately  80 %  of  the  24,400,000  cubic  feet  shown  on  Exhibit 
42  as  the  deficiency  on  the  peak  day  of  that  winter  (App. j 
pp.  387-389).  However,  the  Chief  added  that  it  was  his  opin¬ 
ion  that  there  would  be  no  need  to  work  out  an  allocation 
plan  before  the  Oak  Ridge  pipeline  was  constructed  and 
put  into  operation,  inasmuch  as  he  thought  that  there  j 
was  only  a  need  to  safeguard  against  reasonable  probabili¬ 
ties  and  not  against  the  worst  possibilities,  and  he  did  not 
see  the  need  for  any  curtailment  in  the  winter  of  1949-50! 
as  a  reasonable  probability,  nor  such  a  need  for  curtailment 
in  the  winter  of  1950-51  unless  he  assumed  that  a  certifi¬ 
cate  icas  not  issued  in  Docket  No.  G-1070.  He  was  of  this 
opinion  because  he  thought  that  the  figures  in  Exhibit  42 
are  on  the  high  side  as  far  as  they  reflected  demands  and 
on  the  low  side  with  regard  to  the  Transmission  Com¬ 
pany’s  capacity,  and  “the  figures  shown  on  the  exhibit 
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are  not  the  whole  story’ ’  (app.  pp.  389,  390).  Neverthe¬ 
less,  he  acknowledged  that  the  figures  used  in  Exhibit  42, 
“ are  predicated  upon  exhibits  in  other  dockets  which  re¬ 
flected  anticipated  requirements  as  they  existed  in  the 
minds  of  the  officers'  ’  of  the  customers  of  the  Transmis¬ 
sion  Company  several  months  ago  and  that  the  capacity 
of  the  Transmission  Company  to  deliver  natural  gas 
would  not  rise  at  all  above  the  capacity  shown  on  Exhibit 
42  unless  the  Commission  authorized  the  construction  and 
opcraiton  of  additional  facilities  (app.  p.  391). 

The  testimony  set  forth  above  constituted  the  evidence 
bearing  upon  the  question  of  whether  it  is  possible  and 
practicable  to  make  an  adequate,  firm  supply  of  natural 
gas  available  to  the  Atomic  Energy  Commission  at  Oak 
Ridge  through  the  allocation  procedure  outlined  in  the 
Commission’s  order  of  April  7,  1949.  It  is  submitted 
that  an  analysis  of  this  part  of  the  record,  which  counsel 
for  the  Staff  of  the  Federal  Power  Commission  deliber¬ 
ately  set  out  to  develop  in  order  to  provide  a  sound  basis 
for  the  allocation  procedure,  clearly  shows  that  a  sound 
basis  does  not  exist.  In  the  first  place,  the  very  serious 
procedural  and  substantive  law  questions  raised  by  the 
objections  which  some  of  the  customers  of  the  Trans¬ 
mission  Company  voiced  to  the  allocation  testimony,  made 
it  evident  that  these  questions  would  have  to  be  resolved 
in  favor  of  the  Commission  before  any  allocation  plan 
could  be  put  into  effect.  The  Commission  did  not  pass 
upon  these  objections  and  ducked  the  issues  which  they 
presented  by  finding  in  its  order  of  May  3,  1949  that  “No 
ruling  on  the  various  objections  voiced  to  allocation  is  here 
necessary”  as  “The  record  and  circumstances  here  do 
not  call  for  any  definitive  allocation  of  TGT’s  system  ca¬ 
pacity  to  provide  the  necessary  gas  for  Oak  Ridge.” 
(app.  p.  20). 

In  the  second  place,  the  Commission’s  order  of  April 
7,  1949  had  directed  the  customers  of  the  Transmission 
Company  to  show  cause  why  the  Commission  should  not 
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enter  an  order  to  make  a  gas  supply  available  to  Oak 
Ridge  by  “an  allocation  applying  generally  against  TGT’s 
entire  system  capacity  to  be  borne  equitably  by  all  cus¬ 
tomers  and  areas  served  by  TGT.”  It  became  unneces¬ 
sary  for  the  customers  to  make  such  a  showing,  for  the 
Chief  of  the  Gas  Certificates  Division  of  the  Federal 
Power  Commission  immediately  testified  that  it  would  not 
be  practical  to  make  a  gas  supply  available  to  Oak  Ridge 
through  a  uniform  percent  curtailment  against  all  cus¬ 
tomers  served  by  the  Transmission  Company. 

In  the  third  place,  a  substantial  question  had  been 
raised  as  to  whether  the  Commission  had  the  legal  author¬ 
ity  to  allocate  any  portion  of  the  111  million  cubic  feet 
of  natural  gas  which  entered  the  Transmission  Company’s 
pipeline  each  day  and  which  eventually  became  a  part  of 
the  gas  supplied  to  the  Columbia  System,  but  which  be¬ 
longed  to  Manufacturers  Light  &  Heat  Company  at  the 
time  of  its  entry  into  the  pipeline.  Counsel  for  Manufac¬ 
turers  indicated  that  his  client  would  not  acquiesce  in  an 
order  of  the  Commission  allocating  any  portion  of  this 
gas.  It  thus  appeared  that  unless  the  Commission  ruled 
that  it  had  the  legal  authority  to  allocate  the  same  and 
unless  such  ruling  were  affirmed  by  the  courts,  a  substan¬ 
tially  greater  curtailment  would  be  suffered  by  all  of  the 
contract  demand  customers  and  by  the  large  industrial 
consumers  served  by  the  requirements  customers  of 
the  Transmission  Company,  if  the  Chief’s  “practi¬ 
cal  plan”  were  put  into  operation  in  an  endeavor 
to  furnish  Oak  Ridge  with  its  purported  need.  If  the 
Consolidated  Group  were  required  to  shoulder  an  equitable 
portion  of  this  greater  curtailment  burden,  it  would  be¬ 
come  even  more  likely  that  by  the  winter  of  1952  its  antici¬ 
pated  deficiency,  augmented  by  such  curtailment,  would 
exceed  all  of  its  industrial  demands  and  necessitate  a  cur¬ 
tailment  of  its  domestic  consumers,  thus  making  the 
Chief’s  “practical  plan”  impractical  within  three  years. 

In  the  fourth  place,  there  is  no  sound  basis  for  the 
Chief’s  opinion  that  there  would  be  no  deficiency  in  the 
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winter  of  1949-50  because  the  demands  shown  in  Exhibit 
42  are  on  the  high  side,  unless  the  testimony  presented 
in  other  proceedings  in  regard  to  the  anticipated  needs 
of  the  Transmission  Company’s  customers  is  to  be  dis¬ 
counted  and  disregarded  in  spite  of  the  fact  that  the 
Commission  had  issued  certificates  of  convenience  and 
necessity  upon  the  basis  of  that  testimony.  Likewise 
there  is  no  ground  upon  which  to  support  the  Chief’s 
opinion  that  the  capacity  to  deliver  as  shown  in  Exhibit 
42  is  on  the  low  side,  unless  he  assumed  that  the  Trans¬ 
mission  Company  would  in  the  future  make  an  adequate 
showing  with  regard  to  additional  gas  supply  co-ntracts 
in  Docket  Nos.  G-962  and  G-1070.  Moreover,  if  the  evi¬ 
dence  incorporated  in  Exhibit  42  as  to  the  Transmission 
Company’s  capacity  to  deliver  and  the  demands  upon 
that  capacity  is  given  its  proper  weight,  it  becomes  clear 
beyond  peradventure  of  doubt  that  if  the  Chief’s  “prac¬ 
tical  plan”  were  put  into  operation  in  1949,  then  on  every 
day  of  that  year  in  which  Oak  Ridge  was  served  with  60 
million  cubic  feet  of  natural  gas,  the  contract  demand  cus¬ 
tomers  of  the  Transmission  Company  would  have  to  be 
curtailed  approximately  19  million  cubic  feet,  (80%  of  esti¬ 
mated  deficiency  of  approximately  24  million  cubic  feet 
on  peak  day  of  1949)  and  this  deficiency  alone  is  approxi¬ 
mately  7  billion  cubic  feet  on  a  calendar  year  basis.  Only 
by  totally  disregarding  these  figures,  was  it  possible  for 
the  Chief  to  suggest  that  the  Transmission  Company’s 
capacity  to  deliver  would  exceed  the  needs  of  its  contract 
demand  customers  by  10  billion  cubic  feet  in  the  calendar 
year  1949.  In  any  event,  the  Chief’s  own  testimony  estab¬ 
lished  that  there  would  be  need  for  substantial  curtail¬ 
ments  in  the  winter  of  1950-51,  if  he  assumed  that  a 
certificate  in  Docket  No.  G-1070  was  not  issued,  and  in 
view  of  the  fact  that  from  September  1948  through  April 
1949  the  Transmission  Company  had  not  come  forward 
with  a  showing  of  an  adequate  gas  supply  in  Docket  No. 
G-962  and  had  taken  the  position  that  it  would  not  go 
forward  in  Docket  No.  G-1070  until  it  was  capable  of 
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assuming  otherwise. 

Finally,  the  Chief  admitted  that  while  his  Exhibit  42 
was  purportedly  prepared  on  the  assumption  that  there 
would  be  no  further  increase  in  the  Transmission  Com¬ 
pany’s  delivery  capacity  beyond  the  presently  authorized 
design  capacity  of  771  million  cubic  feet  per  day,  in  show¬ 
ing  the  amounts  by  which  the  demands  exceeded  the  de¬ 
livery  capacity  and  the  necessary  curtailments  resulting 
therefrom,  he  had  actually  included  in  the  delivery  ca¬ 
pacity  an  additional  85  million  cubic  feet  per  day  which 
the  Commission  had  thus  far  refused  to  certificate  in 
G-962.  It  follows  that  this  inclusion  invalidated  all  of  the 
testimony  introduced  through  the  Chief  in  an  endeavor 
to  prove  that  it  was  feasible  to  make  the  Oak  Ridge  serv¬ 
ice  possible  through  an  allocation  of  a  portion  of  the 
Transmission  Company’s  delivery  capacity. 

As  noted  above  the  evidence  introduced  through  the 
Chief  was  designed  to  prove  that  it  was  feasible  to  sup¬ 
ply  Oak  Ridge  by  an  allocation  of  the  Transmission  Com¬ 
pany’s  authorized  delivery  capacity.  However,  an  analysis 
of  that  evidence  shows  that  it  boomeranged  and  not  only 
failed  to  constitute  such  proof,  but  strongly  indicated  that 
it  was  not  feasible  to  supply  Oak  Ridge  in  this  manner. 
The  May  23,  1949  report  of  the  Subcommittee  of  the  Joint 
Committee  on  Atomic  Energy  of  the  United  States  Con¬ 
gress,  which  was  issued  after  consideration  of  the  record 
in  these  proceedings  and  wdiich  was  approved  and  adopted 
unanimously  by  the  full  Joint  Committee  on  Atomic 
Energy  on  or  about  June  1,  1949,  shows  that  the  Petition¬ 
ers  are  not  alone  in  reaching  this  conclusion.  In  that 
report  it  is  stated  that  “no  assurance  has  been  received 
that  allocation  authority  will  be  extended  to  insure  that 
the  Oak  Ridge  facility  will  have  first  priority  on  such 
gas  flow  as  is  available.”  (app.  p.  57). 
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In  the  face  of  all  this  the  Commission  stated  in  its 
Order  of  May  3, 1949  that : 

“The  probable  effect,  during  the  next  few  years 
of  adding  the  Atomic  Energy  load  of  60,000  Mcf  per 
day  on  the  TGT  system  would  appear  to  be  of  a 
d e  minimus  character.  Oh  a  peak  day  basis,  no 
curtailment  of  any  of  TGT’s  customers  appears  prob¬ 
able  before  the  winter  of  1950-51  *  *  m.  On  an  an¬ 
nual  basis,  the  evidence  indicates  that  TGT,  for  the 
next  few  years,  will  be  able  to  meet  its  authorized 
commitments,  in  addition  to  supplying  60,000  Mcf 
per  day  for  the  Oak  Ridge  service  •  # 

•  •  •  • 

“The  Commission  staff  presented  evidence  that  an 
equitable  allocation  plan  of  possible  deficiencies  on 
the  TGT  system,  which  might  occur  in  the  future  by 
reason  of  the  service  to  the  Atomic  Energy  Com¬ 
mission,  is  practical;  that  such  plan  would  have  little 
effect  on  service  to  TGT’s  existing  or  authorized  cus¬ 
tomers;  and  that  no  allocation  of  any  such  possible 
future  deficiencies  need  be  made  at  this  time.”  (app. 
p.  19). 

Thereupon  the  Commission  came  to  the  conclusion  that 
“The  record  and  circumstances  here  do  not  now  call  for 
any  definitive  allocation  of  TGT’s  system  capacity  to  pro¬ 
vide  the  necessary  gas  for  Oak  Ridge.”  How  then  was 
the  firm,  adequate  supply  of  natural  gas  to  be  obtained 
for  Oak  Ridge? 

(4)  In  Order  to  Make  a  Finding  of  an  Adequate  Gas 
Supply ,  the  Commission  Illegally  Resorted  to  Evi¬ 
dence  Dehors  the  Record. 

The  Commission  seized  upon  a  letter  written  on  July 
1,  194S  by  the  Transmission  Company  to  East  Tennessee 
confirming  the  agreement  of  the  former  company  to  de¬ 
liver  to  the  latter  company  60  million  cubic  feet  of  natu¬ 
ral  gas  per  day  for  consumption  at  Oak  Ridge.  The 
Commission  could  find  nothing  in  that  letter  which  showed 
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that  the  Transmission  Company’s  contract  obligations  to 
its  G-962-B  customers  were  “ prior  commitments”  to  its 
commitment  to  supply  East  Tennessee’s  proposed  Oak 
Ridge  line  (app.  pp.  20, 21). 

The  Commission  then  jumped  to  the  conclusion  that 
the  Transmission  Company’s  contract  obligations  to  its 
G-962-B  customers  had  no  priority  over  the  Transmission 
Company’s  contract  obligation  to  supply  East  Tennessee’s 
proposed  Oak  Ridge  line.  This  conclusion  was  supported 
in  a  negative  manner  by  a  flimsy  piece  of  evidence,  and 
as  heretofore  noted  in  this  Brief  had  been  repeatedly 
contradicted  by  the  testimony  of  the  President  of  the 
Transmission  Company  and  also  by  statement  of  counsel 
of  that  Company  in  this  proceeding.  This  conclusion  was 
also  contradicted  by  the  contents  of  a  telegram  which  the 
President  of  the  Transmission  Company  had  sent  prior 
to  the  commencement  of  these  proceedings  to  the  invest¬ 
ment  banks  that  had  made  arrangements  with  East  Ten¬ 
nessee  to  finance  the  construction  of  the  pipeline  (app.  pp. 
192, 193). 

Nevertheless,  the  Commission  decided  to  invalidate  the 
contracts,  which  the  G-962-B  customers  had  made  with  the 
Transmission  Company;  it  ordered  that  Company  to  sup¬ 
ply  East  Tennessee  with  60  million  cubic  feet  of  natural 
gas  per  day  for  consumption  at  Oak  Ridge,  by  using  a 
portion  or  if  necessary  all  of  the  gas  which  the  Trans¬ 
mission  Company  had  secured  through  activation  of  the 
gas  purchase  contracts  which  had  been  presented  prior 
to  September  1948  in  Docket  No.  G-962  as  evidence  of 
that  Company’s  ability  to  supply  its  G-962-B  customers 
(app.  p.  23).  Having  resorted  to  this  device  to  support 
the  required  finding  under  Section  7(e)  of  the  Natural 
Gas  Act,  15  TJ.  S.  C.  A.  717f(e),  that  the  applicant  in 
Docket  No.  G-1065  “is  able  and  willing  properly  to  do  the 
acts  and  to  perform  the  service  proposed”,  the  Commis¬ 
sion  issued  “a  certificate  of  public  convenience  and  neces¬ 
sity”  to  East  Tennessee  Natural  Gas  Company  authoriz- 
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mg  it  to  construct  and  operate  the  Oak  Ridge  pipeline 
facilities  (app.  p.  24). 

As  stated  above,  when  the  Commission  failed  to  find 
sufficient  evidence  in  the  record  of  consolidated  Docket 
Nos.  G-1065  and  G-1070  to  support  a  finding  of  an  ade¬ 
quate,  firm  gas  supply,  it  resorted  to  evidence  previously 
introduced  in  Docket  No.  G-962  in  order  to  make  a  find¬ 
ing  of  adequacy  of  supply.  This  fact  becomes  indisputable 
when  it  is  recognized  that  in  the  Commission’s  Order  of 
May  3, 1949,  it  said : 

“The  record  which  has  been  developed  as  the 
result  of  the  hearings  held  pursuant  to  our  April  7 
order,  when  considered  in  connection  with  the  record 
of  the  hearings  heretofore  held  in  Docket  No.  G-962, 
discloses  substantial  evidence  and  basis  for  action  by 
this  Commission  to  provide  the  necessary  supply  of 
gas  for  the  proposed  Oak  Ridge  pipeline.”  (app.  p. 
23). 

As  stated  above,  the  Commission’s  resort  to  evidence 
in  the  record  in  Docket  No.  G-962  was  illegal.  This  is 
true  because  Section  5(b)  of  the  Administrative  Procedure 
Act,  5  IT.  S.  C.  A.  1004(b),  required  the  Commission  to 
conduct  the  hearings  in  consolidated  Docket  Nos.  G-1065 
and  G-1070  in  accordance  with  Section  7  of  that  Act,  5 
U.  S.  C.  A.  1006,  and  subsection  (d)  [of  the  latter  Sec¬ 
tion]  provides: 

“The  transcript  of  testimony  and  exhibits,  together 
with  all  papers  and  requests  filed  in  the  proceeding, 
shall  constitute  the  exclusive  record  for  decision  in 
accordance  with  Section  8  and,  upon  payment  of  law¬ 
fully  prescribed  costs,  shall  be  made  available  to  the 
parties.  Where  any  agency  decision  rests  on  official 
notice  of  a  material  fact  not  appearing  in  the  evi¬ 
dence  in  the  record,  any  party  shall  on  timely  request 
he  afforded  an  opportunity  to  show  the  contrary.  ” 

Senate  Document  No.  248,  79th  Congress,  2d  Session, 
which  is  entitled,  “Administrative  Procedure  Act — Legis- 
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lative  History’ ’  interprets  and  elaborates  upon  the  above 
quoted  Section  7(d)  as  follows : 

“This  subsection  provides  that  administrative 
hearings  shall  be  reduced  to  a  record,  and  made 
available  to  all  parties.  The  statement  of  the  exclu¬ 
siveness  of  the  record  of  the  administrative  hearing 
is  a  necessary  recognition  that  upon  it,  and  no  other 
evidence ,  the  further  administrative  proceedings  must 
be  had,  the  final  administrative  decision  made ,  and 
judicial  review  he  confined.  Unless  the  record  is  so 
recognized  as  exclusive,  the  purpose  and  value  of  the 
hearing  may  be  rendered  nil,  for  it  is  only  the  record 
that  informs  the  parties  of  the  evidence  for  or  against 
them.  •  •  •”  (p.  32) 

•  •  *  • 

“The  final  subsection  of  Section  7  provides  that  the 
record  of  the  evidence  taken  and  the  papers  filed 
is  exclusive  for  purposes  of  decision.  It  also  pro¬ 
vides  that,  where  a  decision  rests  in  whole  or  part 
on  official  notice  of  a  material  fact  not  appearing  in 
the  record,  any  party  must  on  timely  request  he  given 
an  adequate  opportunity  to  show  the  true  facts.” 
(p.  365) 

•  •  *  # 

“The  ‘official  notice’  mentioned  relates  to  the  admin¬ 
istrative  practice  of  taking  facts  as  showm  and  true 
though  not  in  the  record.  This  is  done  by  analogy 
to  ‘judicial  notice’  familiar  in  Court  procedure. 
Where  agencies  take  such  notice  they  must  so  state 
on  the  record  or  in  their  decisions  and  then  afford 
the  parties  an  opportunity  to  show  the  contrary  hut 
such  notice  may  initially  he  taken  only  of  generally 
recognized  and  ordinarily  indisputable  facts — usually 
those  of  a  scientific  or  public  nature .”  (p.  271-272) 

•  •  •  • 

“Both  of  these  provisions  are  important.  The  exclu¬ 
siveness  of  the  record  precludes  deciding  officers  from 
passing  their  judgments  as  to  the  facts  upon  matters 
which  are  not  in  the  record.  The  provision  respecting 
official  notice  is  essential  in  order  to  prevent  miscar¬ 
riages  of  justice  through  mistake  or  by  unwarranted 
expansion  of  the  idea  of  judicial  notice.”  (p.  365) 
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Certainly,  the  adequacy  of  the  Transmission  Company’s 
gas  supply  to  sendee  the  facilities  applied  for  in  G-1065 
was  not  established  as  a  generally  recognized  and  indis¬ 
putable  fact  of  a  scientific  or  public  nature  by  the  evi¬ 
dence  in  G-962.  Accordingly,  it  appears  that  the  Com¬ 
mission  had  no  legal  authority  initially  to  take  “official 
notice”  of  that  evidence  in  order  to  make  a  finding  of 
an  adequate  gas  supply  in  the  proceedings  in  question. 
In  any  event,  even  if  the  Commission  was  justified  in  in¬ 
itially  taking  such  “official  notice”,  it  is  unquestionably 
clear  that  when  the  intervenors  in  the  proceedings  before 
the  Commission  applied  for  a  rehearing  within  thirty 
days  after  the  issuance  of  the  Order  of  May  3,  1949  and 
in  that  application  requested  an  opportunity  to  show  that 
the  evidence  in  G-962  did  not  establish  the  sufficiency  of 
the  Transmission  Company  gas  supply  for  the  facilities 
in  G-1065  (app.  p.  40),  the  Commission  was  compelled  to 
honor  that  timely  request.  But  the  Commission  denied 
that  application  and  thereby  denied  the  intervenors  below 
“an  opportunity  to  show  the  contrary”.  Accordingly,  the 
Commission’s  Order  of  May  3,  1949  is  invalid  for  lack  of 
the  adequate  hearing  required  by  Section  7(d)  of  the 
Administrative  Procedure  Act,  5  U.  S.  C.  A.  1006(d), 
and  this  Court  must  at  least  set  aside  the  Order  and 
remand  the  case  for  further  proceedings  before  the  Com¬ 
mission  in  which  the  Petitioners  here  are  afforded  an 
opportunity  as  intervenors  below  to  show  the  inadequacy 
of  the  gas  supply  in  question.  Philadelphia  Co.  v.  Securi¬ 
ties  and  Exchange  Commission,  175  F.  2d  808,  84  XT.  S. 
Ct.  Apps.  D.  C.  73,  (1948). 

In  summarizing  the  material  heretofore  set  forth  in 
this  Brief,  it  is  accurate  to  state  that  it  has  been  shown 
that  in  determining  the  “public  convenience  and  neces¬ 
sity”  for  the  Oak  Ridge  pipeline  the  Commission  had  to 
use  a  “yardstick”  containing  units  of  measurement  which 
give  consideration  to  the  effect  thereof  upon  the  interests 
of  competing  fuels  and  competitive  transportation  sys- 
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terns,  which  give  consideration  to  the  effect  thereof 
upon  the  nation’s  sound  policy  of  conserving  irre¬ 
placeable  national  gas,  which  give  consideration  to  the 
certificate  applicant’s  ability  to  supply  the  purported  need 
for  natural  gas  at  Oak  Ridge  and  which  give  consideration 
to  the  alleged  need  of  the  Atomic  Energy  Commission  for 
natural  gas  at  Oak  Ridge.  Also  in  summarizing,  it  is 
accurate  to  state  that  an  analysis  of  the  record  in  consoli¬ 
dated  Docket  Nos.  G-1065  and  G-1070  thus  far  discloses 
that: 

1.  The  interests  of  competing  fuels  and  competitive 
transportation  systems  would  be  adversely  affected 
in  a  substantial  manner  by  the  construction  and  oper¬ 
ation  of  the  Oak  Ridge  pipeline. 

2.  Use  of  natural  gas  as  a  boiler  fuel  at  Oak  Ridge 
would  be  an  inferior  and  economically  wasteful  use 
of  this  irreplaceable  natural  resource  and  such  use 
would  be  in  violation  of  the  conservation  policies  of 
the  United  States. 

3.  The  record  is  devoid  of  any  valid  and  legally 
competent  evidence  establishing  the  ability  of  the 
certificate  applicant  to  supply  the  purported  need  of 
the  Atomic  Energy  Commission  for  natural  gas  at 
Oak  Ridge. 

It  follows  that  the  Commission  should  have  denied  the 
certificate  and  this  Court  must  set  aside  the  Order  grant¬ 
ing  the  same,  unless  the  evidence  bearing  on  the  fourth 
and  last  unit  of  measurement  making  up  the  “ yardstick”, 
namely  the  would-be  consumer’s  need  for  the  natural  gas, 
proves  that  such  need  is  imperative  and  thereby  not  only 
nullifies  the  aforesaid  considerations,  but  in  and  of  itself 
establishes  the  “ public  convenience  and  necessity”  for 
use  of  natural  gas  as  a  boiler  fuel  at  Oak  Ridge. 
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V 

The  Would-Be  Consumer  Does  Not  Need  Natural  Gas  as 
a  Boiler  Fuel  at  Oak  Ridge. 

In  an  opening  statement  in  these  proceedings  counsel 
for  the  Atomic  Energy  Commission  announced  the  inter¬ 
vention  of  AEC  in  order  to  support  the  application. 
Counsel  also  announced  that  he  expected  the  evidence  to 
show  that  AEC  needed  natural  gas  as  a  boiler  fuel  in 
order  to  assure  a  continuous  supply  of  power  to  its  facili¬ 
ties  at  Oak  Ridge  (app.  p.  108).  Thereupon,  he  called 
as  a  witness  the  director  of  production  for  AEC  (app. 

p.  112). 

The  director  of  production  testified  that  he  was  re¬ 
sponsible  to  the  Atomic  Energy  Commission  “for  the 
operation  of  the  plants  at  Oak  Ridge  *  *  #”  (app.  p. 
113)  that  “Uranium  is  the  principal  product”  manufac¬ 
tured  there  and  practically  the  entire  production  of  uran¬ 
ium  at  Oak  Ridge  is  being  presently  done  by  the  gaseous 
diffusion  plant  (app.  p.  114) ;  that  for  the  security  of  the 
nation  it  is  necessary  that  this  manufacturing  process  be 
kept  in  continuous  operation,  “because  there  is  a  great 
deal  of  doubt  as  to  how  long  it  would  take  to  get  it  started 
again,”  if  “whole  sections”  of  the  plant  were  shut  down 
for  more  than  a  few  hours  (app.  p.  115) ;  that  bituminous 
coal  is  the  fuel  presently  used  in  this  manufacturing  pro¬ 
cess  and  natural  gas  was  not  then  available  there  as  a 
fuel  (app.  pp.  115,  116);  that  “in  the  early  days  of  oper¬ 
ation  when  the  maximum  requirement  was  not  placed 
upon  the  plant”  a  stock  pile  of  coal  was  built  up,  but 
“starting  in  August  of  1946  until  August  1947,  with  all 
the  efforts  we  could  exert  to  get  fuel  into  Oak  Ridge, 
•  •  •  we  managed  to  get  in  an  average  of  about  40,000 
tons  a  month”  -while  “burning  slightly  over  50,000  tons  a 
month’’  (app.  p.  117) ;  that  a  continuation  of  this  same 
monthly  experience  through  the  winter  of  1947-48  would 
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have  depleted  the  stock  pile  of  coal  and  made  it  im¬ 
possible  to  maintain  the  gaseous  diffusion  plant  in  con¬ 
tinuous  operation  (app.  pp.  118,  119) ;  that  in  order  to 
guard  against  this,  AEC  had  determined,  upon  the  basis 
of  a  study  made  under  his  supervision,  to  convert  from 
coal  to  natural  gas  as  the  primary  fuel  for  generating 
power  (app.  pp.  116,  117) ;  and  that  upon  the  basis  of 
another  study  made  under  his  supervision  it  had  been 
ascertained  that  a  minimum  of  40  million  cubic  feet,  an 
average  of  about  54  million  cubic  feet  and  a  maximum  of 
60  million  cubic  feet  of  natural  gas  per  day  would  be  re¬ 
quired  at  Oak  Ridge  for  that  purpose  (app.  pp.  116,  117). 

When  asked  to  describe  the  above  mentioned  all  out 
effort  to  get  fuel  into  Oak  Ridge  during  the  August  1946  - 
August  1947  period,  the  director  of  production  testified 
that  during  this  period  AEC  was  under  Government  re¬ 
strictions  as  to  the  territory  in  which  it  could  buy  coal 
for  use  at  Oak  Ridge  and  as  to  the  number  of  railroad 
coal  cars  it  could  obtain  for  the  delivery  of  coal  to  Oak 
Ridge.  Therefore,  during  the  period  in  question,  AEC 
had  endeavored  to  purchase  coal  from  all  the  mines  in  the 
restricted  territory,  for  delivery  by  truck  or  coal  car. 
Immediately  after  August  1947  AEC  found  that  it  could 
obtain  the  necessary  coal  within  the  restricted  territory, 
but,  because  most  of  the  coal  cars  were  hauling  coal  to  the 
coast  for  export,  AEC  could  not  get  the  cars  to  deliver 
the  necessary  coal  to  Oak  Ridge,  despite  appeals  to  the 
American  Association  of  Railroads,  the  transportation 
corps  of  the  United  States  Army  and  the  Office  of  Defense 
Transportation.  However,  about  the  16th  or  17th  of  Sep¬ 
tember  1947.  the  Government  lifted  its  restriction  and  per¬ 
mitted  AEC  to  purchase  coal  in  an  unlimited  territory, 
although  at  the  same  time  it  refused  any  relief  on  the 
coal  car  situation.  By  reason  of  the  permission  to  buy 
coal  in  an  unlimited  area,  AEC  was  able  to  make  a  deal 
with  TV  A,  whereby  TVA  diverted  some  of  its  truck  de¬ 
liveries  to  Oak  Ridge.  Then  the  Office  of  Defense  Trans- 
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portation  rescinded  an  earlier  ruling  concerning  the  re¬ 
turn  of  coal  cars  to  the  Southern  railroads  rather  than 
to  the  northern  railroads,  and  this  gave  AEC  a  slight 
break  and  enabled  it  to  obtain  more  coal  cars  for  deliveries 
to  Oak  Ridge.  Before  the  end  of  1947-48  winter  AEC  ob¬ 
tained  sufficient  deliveries  by  coal  car  to  enable  it  to 
build  up  its  stock  pile,  and  the  director  of  production 
assumed  this  was  due  to  the  fact  that  “there  must  have 
been  a  considerable  decrease  in  the  export”  of  coal  (app. 
pp.  118, 119). 

In  response  to  cross  examination  by  counsel  for  East 
Tennessee  Natural  Gas  Company,  the  director  of  pro¬ 
duction  testified  that  it  is  imperative  that  Oak  Ridge  have 
an  alternate  supply  of  fuel  in  order  to  assure  its  con¬ 
tinuous  operation;  that  since  it  is  conceivable  that  during 
a  national  emergency  the  medium  by  which  any  one  type 
of  fuel  is  transported  could  be  destroyed,  he  felt  there 
would  be  a  little  more  assurance  of  continuous  operation 
if  the  alternate  fuels  were  delivered  to  Oak  Ridge  by 
different  mediums  of  transportation,  such  as  a  natural 
gas  pipe  line  and  coal  cars,  coal  trucks  and  coal  barges; 
that  if  the  pipeline  was  built  AEC  intended  to  install  facili¬ 
ties  at  Oak  Ridge  which  would  permit  gas  and  coal  to  be 
used  for  boiler  fuel  at  the  same  time  or  interchangeably, 
but  thereafter  to  use  only  natural  gas  as  such  fuel  unless 
the  supply  thereof  failed  or  was  temporarily  interrupted 
or  permanently  destroyed;  and  that  in  order  to  guard 
against  such  an  emergency  AEC  intended  to  maintain  a 
stock  pile  of  coal  and  thus  be  able  to  switch  back  to  that 
fuel  (app.  pp.  119-121, 145, 146). 

In  answer  to  cross  examination  by  counsel  for  the 
National  Coal  Association,  et  al.,  the  director  of  pro¬ 
duction  admitted  that  the  most  recent  report  of  the  Atomic 
Energy  Commission,  known  as  the  Fifth  Semi-Annual 
Report,  stated  that  when  Oak  Ridge  was  put  into  oper¬ 
ation  in  1945  coal  was  used  because  it  was  the  most  readily 
accessible  and  most  reliable  fuel  (app.  p.  125). 
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The  director  also  admitted  that  since  1945  the  three 
boilers  at  Oak  Ridge  had  been  operated  continuously  on 
coal,  except  on  seme  occasions  when  oil  was  burned  in  one 
of  the  boilers  that  had  been  converted  so  as  to  permit  the 
use  of  either  oil  or  coal  separately  or  at  the  same  time. 
He  granted  that  there  are  13  tanks  at  Oak  Ridge  with  a 
capacity  to  store  sufficient  oil  as  an  alternate  fuel  to  keep 
one  of  the  three  boilers  operating  for  approximately  30 
days  (app.  pp.  125,  126,  137).  He  acknowledged  that 
if  the  two  other  boilers  were  converted  to  oil-coal  use,  addi¬ 
tional  storage  tanks  built  on  the  many  acres  available  for 
that  purpose,  and  if  the  twTo  other  boilers  were  converted 
to  oil-coal  use,  oil  would  serve  the  need  for  an  alternate 
fuel  at  Oak  Ridge.  However,  the  director  claimed  that  as  a 
result  of  the  study  made  from  1947  to  the  spring  of  1948 
as  to  the  best  method  of  assuring  continuous  operations  at 
Oak  Ridge,  it  was  ascertained  that  an  Executive  Order  pro¬ 
hibited  the  use  of  oil  in  new  facilities  due  to  its  scarcity 
and  therefore  oil  deliveries  could  not  be  obtained.  Also, 
steel  w’as  difficult  to  obtain  and  it  would  have  taken  more 
steel  to  build  the  necessary  tank  cars  and  storage  tanks  than 
vrould  be  required  to  build  the  natural  gas  pipeline,  and 
the  cost  of  oil  was  higher  than  either  natural  gas  or  coal. 
Nevertheless,  he  conceded  that  since  the  study  was  com¬ 
pleted  in  the  spring  of  1948  the  13  storage  tanks  had 
been  filled  with  oil  and  he  had  had  no  occasion  to  ascertain 
the  availability  of  tank  cars  or  of  oil  or  its  price  (app. 
pp.  126,  127) ;  and  that  if  oil  could  not  be  brought  di¬ 
rectly  to  the  plant  by  barge  it  could  be  barged  to  within 
a  relatively  short  distance  and  then  transported  by  trucks 
to  the  plant  (app.  p.  142).  On  further  cross  examination 
by  counsel  for  the  National  Coal  Association,  et  al.,  the 
director  explained  that  while  the  fuel  requirements  to  keep 
Oak  Ridge  in  continuous  operation  were  on  a  constant 
level,  the  contract  between  AEC  and  East  Tennessee  re¬ 
quired  AEC  to  take  only  a  minimum  delivery  of  40  mil¬ 
lion  cubic  feet  of  natural  gas  per  day,  but  permitted 
AEC  to  require  East  Tennessee  to  deliver  up  to  60  million 
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cubic  feet  per  day,  because  TVA  supplied  considerable 
power  to  Oak  Ridge  from  what  he  assumed  were  ccal 
fired  boilers  and  in  periods  when  TVA  vras  short  of  power, 
it  would  be  necessary  to  have  East  Tennessee  deliver 
the  maximum  60  million  cubic  feet  of  natural  gas  per  day 
in  order  to  maintain  continuous  operations  at  Oak  Ridge 
(app.  p.  130). 

As  this  cross  examination  continued,  the  director  con¬ 
ceded  that  if  he  had  felt  that  there  was  an  equally  good 
assurance  of  keeping  the  Oak  Ridge  plant  in  continuous 
operation  with  coal,  as  he  felt  there  was  of  keeping  it  in 
continuous  operation  with  natural  gas,  he  would  have  seen 
no  necessity  to  install  the  pipe  line  and  also  repeated  that 
his  doubt  as  to  the  reliability  of  coal  as  a  sole  supply 
of  fuel  grew  out  of  the  experience  in  the  August  1946  - 
August  1947  period  (app.  pp.  132,  133).  He  reiterated 
that  during  the  August  1946  -  August  1947  period,  the  in¬ 
ability  to  maintain  the  stock  pile  of  coal  intact  at  Oak 
Ridge  while  keeping  the  plant  in  continuous  operation, 
was  due  in  large  measure  to  the  fact  that  the  Govern¬ 
ment  had  restricted  the  territory  within  which  Carbide 
&  Carbon  Chemical  Corporation,  AEC’s  operating  agent 
at  Oak  Ridge,  could  buy  coal.  He  was  then  forced  to 
admit  that  the  restriction  was  not  applicable  in  case  of 
emergency,  but  AEC  had  not  considered  an  emergency 
condition  to  exist  during  this  period.  The  director  also 
granted  that  after  this  restriction  was  lifted  the  difficulty 
in  maintaining  the  stock  pile  resulted  principally  from 
the  shortage  of  coal  cars  needed  to  make  deliveries,  (app. 
pp.  133-135,  142-143).  Then  he  stated  that  Oak  Ridge  was 
having  no  difficulty  in  maintaining  its  coal  stock  pile  at 
the  present  time  and,  although  its  total  supply  came  from 
but  two  coal  companies,  Oak  Ridge  recently  had  as  much 
as  200,000  tons  of  coal  on  hand,  which  was  the  maximum 
amount  which  could  be  conveniently  used,  as  this  consti¬ 
tuted  approximately  a  100  days’  supply.  While  he  felt 
secure  with  from  190,000  to  200,000  tons  of  coal  at  Oak 
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Ridge,  he  contrasted  this  with  circumstances  during  the 
August  1946  -  August  1947  period,  when  the  coal  stock 
pile  got  as  low  as  92,000  tons,  the  equivalent  of  46  days' 
supply  (app.  pp.  136, 137, 140, 141). 

On  direct  examination  the  assistant  to  the  Freight 
Traffic  Manager  of  the  Southern  Railway  System,  testified 
that  most  of  the  coal  exported  through  South  Atlantic 
ports  is  “handled  by  the  Southern  Railway  because  that 
line  has  the  only  coal-handling  facilities  on  the  South 
Atlantic  Coast,"  that  for  at  least  the  last  six  months 
there  had  been  very  little  export  coal  handled  by  the 
Southern  Railway;  and  that  for  at  least  the  last  two  or 
three  months  there  had  been  a  surplus  of  coal  cars  in 
the  territory  within  which  the  Southern  Railway  System 
operates,  that  is  south  of  the  Ohio  and  Potomac  and  East 
of  the  Mississippi  rivers  (app.  pp.  217,  218). 

On  cross  examination  bv  counsel  for  the  Atomic  Enerirv 
Commission,  the  Assistant  to  the  Freight  Traffic  Manager 
admitted  that  prior  to  the  last  two  or  three  months  the 
Southern  Railway  had  had  no  great  surplus  of  coal  cars 
during  the  past  four  years,  but  because  the  Railway  had 
added  1230  coal  hopper  cars  to  its  system  since  October 
1947  it  w-ould  have  no  shortage  of  coal  cars  even  if  the 
movement  of  coal  for  export  through  the  South  Atlantic 
ports  recommended  in  the  immediate  future  (app.  op. 
218,  219). 

In  response  to  cross  examination  by  counsel  for  the 
Staff  of  the  Federal  Power  Commission,  the  assistant  to 
the  Freight  Traffic  Manager  indicated  that  the  1230  hop¬ 
pers  had  been  added  to  the  Southern  Railwav  Svstem 

*  • 

during  a  period  when  steel  was  scarce  and  could  only  be 
obtained  for  the  purpose  of  building  coal  cars  under  the 
allocation  plan  worked  out  by  the  Department  of  Com¬ 
merce  (app.  p.  221). 

On  direct  examination  the  Traffic  Manager  of  the  Na¬ 
tional  Coal  Association  explained  that  Exhibits  14  and  15 
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had  been  prepared  under  his  supervision  and  showed 
that  Blair,  the  Southern  Railway  Station  through  which 
Oak  Ridge  is  served,  is  right  in  the  center  of  the  high 
grade,  steam  quality  coal  producing  areas  of  Tennessee, 
Western  Kentucky’  and  Southwest  Virginia  (app.  pp.  222, 
223-225) ;  and  that  by  reason  of  the  good  highways  in  these 
areas,  coal  could  be  trucked  easily  from  the  mines  to 
Oak  Ridge,  as  well  as  being  delivered  there  by  Class  I 
railroads  (app.  p.  226).  He  also  testified  that  a  great 
many  of  the  mines  in  Tennessee  and  West  Virginia  and 
the  preponderance  of  the  mines  in  Western  Kentucky7 
were  non-union  and  the  supply  of  coal  which  could  be 
made  available  from  them  for  use  at  Oak  Ridge  would 
not  be  affected  by  a  strike  of  United  Mine  Workers  (app. 
p.  227).  The  Traffic  Manager  then  explained  that  Ex¬ 
hibits  16,  17,  18,  19  and  20  were  based  on  figures  pub¬ 
lished  by  the  Bureau  of  Mines,  were  prepared  under  his 
supervision  and  showed  that  as  of  January  1,  1941 
Tennessee  had  coal  reserves  that  could  be  used  for  steam 
generation  in  excess  of  25  billion  tons,  Kentucky  in  ex¬ 
cess  of  120  billion  tons  and  Southwest  Virginia  in  excess 
of  6  billion  tons;  that  the  Western  Kentucky  coal  mining 
district,  shown  on  Exhibits  14  and  15  to  be  contiguous 
to  Oak  Ridge,  alone  produced  approximately  48  million 
tons  of  coal  in  1948  while  2  of  the  4  counties  in  Southwest 
Virginia  produced  over  5 y2  million  tons  in  1947  (app. 
pp.  228-232). 

As  this  direct  examination  continued  the  Traffic  Man¬ 
ager  testified  that  Exhibits  21,  22  and  23  had  been  pre¬ 
pared  under  his  supervision,  were  based  upon  figures  pub¬ 
lished  by  the  Bureau  of  Mines  or  the  Federal  Power 
Commission;  that  Exhibits  21  and  22  showed  that  on 
February  1,  1949  electric  utility  companies  throughout 
the  United  States  had  an  average  of  97  days’  supply  of 
steam  coal  on  hand;  and  that  electric  utility  companies 
in  the  State  of  Tennessee  had  an  average  supply  on  hand 
of  152  days,  while  on  the  first  day  of  each  of  the  first 
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11  months  of  1946  these  same  companies  in  Tennessee 
had  in  excess  of  365  days7  supply  of  coal  and  these  average 
figures  included  the  days7  supply  on  those  dates  at  the 
steam  generating  plants  of  TVA  but  not  at  Oak  Ridge. 
He  explained  that  the  average  day7s  supply  on  the  first 
of  each  month  as  shown  in  these  two  exhibits  was  calcu¬ 
lated  on  the  current  rate  of  consumption  during  the  pre¬ 
ceding  month,  which  rate  of  consumption  would  be  less 
in  the  summer  months  by  reason  of  the  fact  that  hydro¬ 
electric  power  was  then  available.  As  explained  by  the 
Traffic  Manager,  Exhibit  23  showed  that  in  the  State 
of  Ohio,  which  had  little,  if  any,  hydro-electric  power, 
there  was  a  tremendous  stock  pile  of  steam  coal  in  the 
hands  of  electric  utilities  on  the  first  day  of  every  month 
from  1946  to  date  (app.  pp.  232-237). 

The  Traffic  Manager  stated  that  Exhibit  24  was  also 
prepared  under  his  supervision  and  showed  that  “not¬ 
withstanding  the  strikes  in  the  coal  industry  since  April 
1,  1941,  at  no  time  have  the  electric  utility  plants  had 
less  than  60  days7  supply  of  coal  on  hand.77  He  testified 
that  the  exhibit  also  showed  that  the  longest  strike  during 
this  period  commenced  April  1,  1946;  that  the  electric 
utility  companies  had  an  average  of  100  days7  supply 
on  hand  on  April  1,  1946  and  therefore  had  an  average 
of  41  days’  supply  on  hand  when  the  strike  ended,  if  they 
had  not  in  the  meantime  supplemented  their  supply  from 
non-union  mines  during  the  strike  period;  and  that  by 
November  1,  1946  they  had  built  their  stocks  up  again  to 
an  average  of  72  days7  supply  (app.  pp.  238, 239). 

Exhibit  25,  prepared  under  the  Traffic  Manager’s  direc¬ 
tion,  showed  the  output  of  coal  in  the  United  States  for 
each  year  from  1935  through  1948  and  a  record  production 
of  630  million  tons  in  1947,  thus  reflecting  “ability  of  the 
industry  to  produce  coal  in  large  amounts  when  it  is 
needed77  (app.  p.  244). 


72 


Exhibit  27,  prepared  under  the  Traffic  Manager’s  direc¬ 
tion,  showed  that  approximately  43  million  tons  of  coal 
was  shipped  to  Europe  in  1947  and  that  this  movement 
of  coal  greatly  exceeded  the  exports  to  Europe  in  other 
years.  As  Executive  Secretary  of  the  Coal  Exporters 
Association,  the  Traffic  Manager  knew  that  during  1947 
the  Office  of  International  Trade  rigorously  policed  move¬ 
ment  of  coal  to  the  piers  and  its  subsequent  movement 
overseas,  so  as  to  preclude  shipments  which  were  not  in 
the  best  interests  of  this  country  (app.  pp.  247-251). 

At  the  conclusion  of  his  direct  examination  and  at  the 
commencement  of  his  cross  examination,  the  Traffic  Man¬ 
ager  testified  that  he  was  a  member  of  an  advisory  board 
to  the  Director  of  the  Office  of  Defense  Transportation; 
that  during  a  meeting  of  the  board  in  the  spring  of  1946 
the  Director  read  telegrams  from  the  AEC,  AEC’s  Oak 
Ridge  coal  supplier  and  a  railroad  which  delivered  coal 
in  Oak  Ridge  all  urging  ODT  to  make  more  coal  cars 
available  for  deliveries  to  Oak  Eidge  through  priorities 
over  other  users;  and  that  the  Director,  without  seeking 
the  advice  of  the  Board,  turned  down  the  requests  (app. 
pp.  222,  255-260). 

Thereupon,  the  Chief  Clerk  of  the  Commercial  Branch 
of  the  Louisville  &  Nashville  Railroad  Company,  with 
headquarters  at  Louisville,  Kentucky,  was  called  to  the 
stand  (app.  pp.  268,  269).  On  direct  examination  he 
testified  that  the  L  &  N  delivered  coal  from  mines  on 
its  lines  directly  to  Oak  Ridge  and  also  received  coal  ship¬ 
ments  destined  for  Oak  Ridge  from  the  Southern,  Ten¬ 
nessee  Central,  and  Harriman  &  Northeastern  railways 
(app.  pp.  270-272) ;  that  during  the  w*ar  there  was  no 
shortage  of  coal  cars,  but  after  the  war  and  until  Sep¬ 
tember  1948  the  L  &  N  experienced  a  10  to  20%  shortage 
of  cars  because  of  the  unprecedented  demand  for  coal  in 
the  peace-time  economy;  that  even  during  the  period  of 
shortage  L  &  N  had  no  difficulty  in  supplying  Oak  Ridge 
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with  all  the  coal  it  needed  or  wanted  and  had  never  re¬ 
ceived  a  request  from  anyone  in  1945,  1946  or  1947  to 
give  AEC  preferential  consideration  in  the  shipments  of 
coal  to  Oak  Ridge;  that  by  reason  of  the  fact  that  L  &  N 
had  purchased  new  coal  cars  to  the  extent  steel  had  been 
available  the  shortage  had  been  overcome  and  a  surplus  of 
coal  cars  was  now  on  hand  (app.  pp.  275-279). 

On  cross  examination  by  counsel  for  AEC,  the  Chief 
Clerk  repeated  that  to  the  best  of  his  knowledge  no  re¬ 
quest  had  come  from  AEC  or  its  representatives  to  L  &  N 
for  additional  ears  to  deliver  coal  to  Oak  Ridge  in  1946 
or  1947,  and  testified  that  if  any  such  request  had  been 
made  he  would  have  known  of  it  (app.  pp.  281,  282). 

Thereupon,  a  consulting  engineer  was  called  to  the  stand 
to  explain  the  results  of  his  study  of  the  availability  of 
fuel  oil  (app.  p.  289).  On  direct  examination  he  testified 
that  data  published  by  the  Bureau  of  Mines  showed  that 
a  great  amount  of  this  oil,  which  is  used  for  firing  boilers, 
is  produced  in  refinery  districts  reasonably  near  Oak 
Ridge  (app.  pp.  290-293) ;  that  the  use  of  10,000  gallons 
of  fuel  oil  per  day  at  Oak  Ridge  would  be  equivalent  to 
the  use  of  60  million  cubic  feet  of  natural  gas  per  day 
(app.  p.  295) ;  that  such  fuel  could  readily  be  moved  to 
Oak  Ridge  by  railroad  tank  cars;  that  it  could  also  be 
transported  to  Warcer,  Tennessee,  which  is  on  the  L  &  N 
line  about  15  to  17  miles  from  Oak  Ridge,  through  an 
existing  common  carrier  pipeline  originating  at  Baton 
Rouge,  Louisiana,  where  there  is  a  refinery  with  the  pro¬ 
duction  capacity  of  50,000  barrels  a  day  (app.  p.  300) ; 
that  if  AEC  was  not  content  to  rely  on  the  L  &  N  for 
transportation  of  the  fuel  oil  from  Warcer  to  Oak  Ridge, 
it  could  be  further  assured  of  this  oil  as  an  alternate  fuel 
by  simply  building  a  pipeline  between  Warcer  and  Oak 
Ridge  (app.  p.  301) ;  that  additional  fuel  oil  was  avail¬ 
able  through  another  common  carrier  pipeline  extending 
from  Port  St.  Joe,  Florida,  to  Chattanooga  (app.  p.  310) ; 
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and  that  in  addition  thereto  fuel  oil  could  also  be  moved 
by  barge  to  a  point  near  Oak  Ridge  (app.  p.  303). 

The  testimony  set  forth  above  constituted  the  evidence 
bearing  upon  the  question  of  whether  the  would-be  con¬ 
sumer,  the  Atomic  Energy  Commission,  needs  natural 
gas  as  a  primary  fuel  in  order  to  assure  the  continuous 
operation  of  the  Oak  Ridge  gaseous  diffusion  plant.  It  is 
submitted  that  an  analysis  of  this  evidence,  which  counsel 
for  AEC  expected  would  prove  such  need,  clearly  demon¬ 
strates  that  there  is  and  will  be  no  such  need.  This 
evidence  makes  it  indubitably  certain  that,  at  the  time 
AEC  intervened  in  order  to  support  the  application  in 
Docket  No.  G-1065,  there  was  no  need  for  natural  gas  as  a 
primary  fuel  at  Oak  Ridge.  This  is  true  because  there  was 
then  approximately  a  100  days’  supply  of  coal  in  the  stock 
pile  at  Oak  Ridge,  and  the  coal  reserves  in  billions  of 
tons,  the  coal  being  mined  annually  in  millions  of  tons, 
and  the  surplus  of  railroad  coal  cars,  all  in  close  proximity 
to  Oak  Ridge,  assured  deliveries  to  maintain  that  stock 
I>ile,  which  gave  the  director  of  production  a  feeling  of 
security  at  that  time.  He  was  not  concerned  with  the  then 
existing  situation,  but  upon  the  basis  of  his  experience 
in  the  August  1946  -  August  1947  period  believed  that 
there  was  not  a  good  assurance  of  keeping  the  Oak  Ridge 
plant  in  continuous  operation  in  a  future  period  of  na¬ 
tional  emergency  if  coal  was  used  as  a  primary  fuel. 
However,  all  the  substantial  evidence  in  the  record  proves 
that  the  director’s  fears  in  this  regard  were  unwarranted. 
Even  when  the  director’s  own  testimony  is  given  an  in¬ 
terpretation  most  favorable  to  those  who  contend  that 
his  fears  are  well  grounded,  it  establishes  that  the  use 
of  coal  had  exceeded  the  new  deliveries  to  Oak  Ridge 
during  the  August  1946  -  August  1947  period  only  by  such 
amounts  as  in  a  year’s  time  caused  a  54  day  dimuni¬ 
tion  of  the  100  days’  stock  pile  and  proves  that  only 
if  this  deficiency  in  operations  continued  for  another  9 
months  would  the  remaining  46  days  ’  supply  of  coal  be  com- 
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pletely  exhausted.  This  operating  deficiency  becomes  in¬ 
significant  when  it  is  realized  that  it  occurred  because 
higher  governmental  authority  had  deemed  it  in  the  best 
interests  of  this  country  to  restrict  the  territory  from 
which  Oak  Ridge  could  purchase  coal  except  in  case  of 
emergency  and  had  deemed  it  in  the  best  interest  of  this 
country  to  give  priority  on  the  use  of  coal  cars  to  others 
so  as  to  make  possible  a  record  export  of  43  million  tons 
of  coal  to  Western  Europe.  In  other  words  higher  gov¬ 
ernmental  authority,  in  the  exercise  of  its  considered 
judgment,  found  it  desirable  for  Oak  Ridge  to  maintain 
its  continuous  operations  by  receiving  up  to  80%  of  its 
daily  requirements  and  by  slowly  eating  into  that  re¬ 
serve  stock  pile  of  coal  which  AEC  thought  desirable  to 
have  on  hand  at  all  times  for  maximum  security,  in  order 
that  this  country's  fuel  resources  could  be  used  to  hasten 
the  rehabilitation  of  our  European  allies,  whose  reserve 
fuel  stock  piles  had  been  completely  eaten  up  in  the  maw 
of  the  last  war.  While  these  43  million  tons  of  coal  were 
being  made  available  to  Europe  other  electric  utility  com¬ 
panies  in  this  country,  which  also  were  under  governmen¬ 
tal  restrictions  as  to  the  areas  in  which  they  could  pur¬ 
chase  coal  and  the  number  of  coal  cars  they  were  able 
to  obtain  for  deliveries,  managed  to  maintain  tremendous 
stock  piles  of  steam  coal  on  hand.  This  is  not  surprising 
when  it  is  remembered  that  630  million  tons  of  coal  were 
mined  in  the  United  States  in  1947.  In  the  light  of  these 
facts,  it  is  too  improbable  to  admit  of  belief  that,  during 
the  August  1946-  August  1947  period,  AEC  could  not  have 
obtained  deliveries  of  less  than  %  million  tons  of  coal, 
the  amount  required  in  order  to  maintain  continuous 
operations  without  in  any  way  depleting  the  100  days' 
stock  pile,  if  such  deliveries  had  been  essential  to  the 
common  defense  and  security  of  this  nation.  If  there  is 
any  evidence  in  this  record  supporting  a  contrary  belief, 
such  evidence  becomes  incredible  in  view  of  the  fact  that 
when  these  proceedings  were  commenced  less  than  two 
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years  later,  Oak  Ridge  was  obtaining  that  amount  of 
coal  from  but  two  of  the  countless  coal  mines  in  this 
country  and  that  for  the  first  11  months  of  1946  electric 
utility  companies  in  Tennessee  had  stock  piles  of  coal 
on  hand  which  exceeded  365  days’  supply.  Furthermore, 
according  to  the  director’s  own  testimony  Oak  Ridge 
could  have  purchased  coal  outside  of  its  restricted  area 
if  AEC  had  found  that  an  emergency  existed  which  jus¬ 
tified  such  measures,  but  AEC  did  not  find  that  such  an 
emergency  existed.  In  fact  even  when  the  Oak  Ridge 
stock  pile  was  reduced  from  100  to  46  days’  supply  neither 
AEC  or  its  representatives  had  seen  fit  to  request  prefer¬ 
ential  treatment  in  the  delivery’  of  coal  to  Oak  Ridge  by 
the  L  &  N  Railroad,  or  the  National  Coal  Association 
(app.  p.  263),  and  apparently  did  not  think  it  necessary 
to  seek  the  aid  of  the  Southern  Railway.  Moreover  the 
almost  unlimited  acreage  available  for  coal  stock  piling 
at  Oak  Ridge,  makes  it  feasible  for  AEC  to  store  enor¬ 
mous  quantities  of  coal  there  at  the  present  time,  as  a 
safeguard  against  any  future  period  when  coal  deliveries 
may  be  difficult  for  it  to  obtain  (app.  p.  132). 

All  of  this  must  convince  reasonable  men  that  natural 
gas  is  not  needed  now  and  will  not  be  needed  in  the 
future  as  a  'primary  fuel  in  order  to  assure  continuous 
operation  of  the  gaseous  diffusion  plants  at  Oak  Ridge. 
Indeed,  in  view  of  the  fact  that  oil  can  be  made  available 
as  an  alternate  fuel  at  Oak  Ridge  by  the  simple  expedient 
of  building  a  15  to  17  mile  pipeline,  thus  obviating  any 
danger  that  may  result  from  storing  oil  in  tanks  at  Oak 
Ridge,  it  appears  that  there  is  no  necessity  to  construct 
natural  gas  pipelines  extending  approximately  172  and 
156  miles  in  length  (app.  p.  13),  in  order  to  give  AEC 
a  little  more  assurance  of  continuous  operations,  which  it 
seeks  through  alternate  fuels  delivered  to  Oak  Ridge  by 
different  mediums  of  transportation. 

The  judgment  of  the  Joint  Committee  on  Atomic  Energy 
of  the  United  States  Congress  on  this  subject,  w’hich  was 
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reached  after  a  similar  consideration  of  the  record  in 
this  proceeding  and  which  -was  set  forth  in  the  May  23, 
1949  report  of  its  Subcommittee  (app.  pp.  43-60),  shows 
that  the  foregoing  is  a  fair  analysis  of  the  evidence  bear¬ 
ing  on  the  fourth  and  last  unit  of  measurement  making 
up  the  “yardstick”,  which  the  Natural  Gas  Act  requires 
the  Commission  to  use  in  measuring  the  “public  conveni¬ 
ence  and  necessity”  for  the  pipeline  in  question.  That 
final  unit  of  measurement  is  the  would-be  consumer’s 
need  for  the  natural  gas  and  the  analysis  demonstrates 
that  the  Atomic  Energy  Commission  does  net  have  any 
need  for  the  gas  as  a  primary  fuel  at  Oak  Ridge.  There¬ 
fore,  it  has  now  been  demonstrated  that  the  evidence 
bearing  on  all  four  units  of  measurement  in  the  “yard¬ 
stick”  fails  to  establish  the  “public  convenience  and  neces¬ 
sity”  for  the  natural  gas  pipeline  involved  in  this  case, 
and  this  is  true  whether  the  evidence  is  considered  sepa¬ 
rately  unit  by  unit  or  considered  collectively  as  a  "whole. 
It  follows  that  the  Commission  should  have  denied  a 
certificate  to  the  applicant.  Upon  what  basis  then,  did 
the  Commission  find  that  the  “public  convenience  and 
necessity”  required  it  to  authorize  East  Tennessee  to 
supply  Oak  Ridge  with  natural  gas  for  use  as  a  primary 
fuel  in  the  gaseous  diffusion  plant? 

(1)  The  Commission's  Finding  Is  Based  Upon  a  Mere 
Scintilla  of  the  Purported  Need. 

The  Commission  found  that  use  of  natural  gas  at  Oak 
Ridge  “is  necessary  for  common  defense  and  security 
of  the  nation  and  authorization  of  such  service  is  required 
by  public  convenience  and  necessity”.  This  finding  was 
made  “solely  on  the  basis  of  the  strong  representations 
made  by  the  Atomic  Energy  Commission”  (app.  p.  13). 
In  their  Joint  Application  For  Rehearing,  etc.,  by  the 
Commission,  the  intervenors  below  claimed  that  “The 
Commission  erred  in  predicating  a  finding  of  public  con¬ 
venience  and  necessity,  ‘solely  on  the  basis  of  the  strong 
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representations  made  by  the  Atomic  Energy  Commis¬ 
sion  *  ”  (app.  p.  39).  In  a  memorandum  in  support  of 
their  Joint  Application  For  Rehearing,  etc.,  the  inter- 
venors  below  called  attention  to  the  fact  that  Section  19(b) 
of  the  Natural  Gas  Act,  15  U.  S.  C.  A.  717r(b),  as  well 
as  Section  7(c)  of  the  Administrative  Procedure  Act,  5 
U.  S.  C.  A.  1006(c),  requires  the  Commission  to  make  a 
finding  of  “public  convenience  and  necessity”  under  Sec¬ 
tion  7(e)  of  the  Natural  Gas  Act,  15  U.  S.  C.  A.  717  f(e), 
upon  the  basis  of  “substantial  evidence”  in  the  record 
before  it.  In  their  memorandum  the  intervenors  below 
contended  that  these  statutory  provisions  prohibit  the 
Commission  from  making  its  finding  in  disregard  cf  “sub¬ 
stantial  evidence”  in  the  record  in  order  to  sustain  pre¬ 
conceived  ideas  or  vindicate  prior  action  of  another  ad¬ 
ministrative  agency  such  as  the  Atomic  Energy  Com¬ 
mission.  In  support  of  this  contention  the  intervenors 
below  cited  page  365  of  “Administrative  Procedure  Act- 
Legislative  History”,  supra,  wherein  it  is  stated: 

“The  principal  provision  of  the  subsection  provides 
that  no  sanction  may  be  imposed  or  rule  or  order 
be  issued  except  upon  consideration  of  the  whole  rec¬ 
ord  or  such  portions  as  any  party  may  cite  and  as 
supported  by  and  in  accordance  with  reliable,  proba¬ 
tive,  and  substantial  evidence. ...” 

•  •  *  # 

“The  same  provision  contains  two  other  limitations 
— first,  that  the  agency  must  examine  and  consider 
the  whole  of  the  evidence  relevant  to  any  issue  and, 
secondly,  that  it  must  decide  in  accordance  with  the 
evidence.  Under  these  provisions  the  function  of  an 
administrative  agency  is  clearly  not  to  decide  arbi¬ 
trarily  or  to  act  contrary  to  the  evidence  or  upon 
surmise  or  suspicion  or  untenable  inference.  Mere 
uncorroborated  hearsay  or  rumor  does  not  constitute 
substantial  evidence — see  Edison  Co.  v.  Labor  Board 
(305  U.  S.  197,  230).  Under  this  provision  agencies 
are  not  authorized  to  decide  in  accordance  with  pre¬ 
conceived  ideas  or  merely  to  sustain  or  vindicate  prior 
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administrative  action,  but  they  must  enter  upon  a 
bona  fide  consideration  of  the  record  with  a  view  to 
reaching  a  just  decision  upon  the  whole  of  it.” 
Faced  with  this  contention,  the  Commission  admitted  that 
the  above  noted  statutory  provisions  required  it  to  make 
its  finding  of  ‘‘public  convenience  and  necessity”  solely 
upon  the  basis  of  “substantial  evidence”  in  the  record 
before  it.  In  the  light  of  a  recent  judicial  decision  on 
this  subject  the  Commission  had  no  other  alternative. 
Panhandle  Eastern  Pipe  Line  Co.  v.  Federal  Power  Com¬ 
mission,  169  F.  2d  881,  80  U.  S.  Ct.  App.  D.  C.  297  (1948). 
The  Commission  made  this  admission  in  an  indirect  man¬ 
ner  in  its  order  of  June  29,  1949,  wherein  it  denied  the 
Joint  Application  For  Rehearing,  etc.,  and  in  so  doing 
stated : 

“It  is  claimed  in  the  Joint  Application  of  June  2, 
1949,  for  rehearing  that  the  Commission  predicated 
its  finding  of  public  convenience  and  necessity  ‘solely 
on  the  basis  of  the  strong  representations  made  by 
the  Atomic  Energy  Commission.’  This  claim  has 
reference  to  language  excerpted  from  the  Commis¬ 
sion’s  order  of  May  30,  1949.  It  is  cited  out  of  con¬ 
text  and  fails  to  give  proper  effect  to  our  findings 
read  as  a  whole.  When  our  findings  and  order  of 
May  3,  1949  are  read  in  context  including  the  refer¬ 
ence  and  incorporation  therein  of  our  findings  of 
April  7,  1949,  it  is  clear  that  they  were  reached  on 
the  consideration  of  the  entire  record.”  (app.  p.  62). 

There  can  be  no  doubt  that  the  Commission  found  in  its 
Order  of  May  3,  1949  that  the  pipe  line  is  “required  by 
the  public  convenience  and  necessity”  (app.  p.  24)  and 
said  in  its  order  of  April  7,  1949  that  “there  was  pre¬ 
sented  evidence  that  it  is  imperative  that  this  generating 
plant  operate  without  any  interruption”  and  also  said 
therein  that  on  the  basis  of  such  evidence  it  “finds  that 
the  service  of  60,000  Mcf  per  day  of  natural  gas  to  the 
Atomic  Energy  Commission  for  use  in  its  Oak  Ridge  facili¬ 
ties,  as  proposed  in  the  amended  G-1065  application,  is 
necessary  in  the  common  defense  and  security  of  this 
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nation,  and,  accordingly  that  the  authorization  of  such 
service  is  required  by  public  convenience  and  necessity.” 
(app.  pp.  32,  33). 

But  when  the  Orders  of  April  7  and  May  3,  1949  are 
read  as  a  whole,  it  is  difficult  to  perceive  that  the  findings 
of  the  Commission  “were  reached  upon  consideration  of 
the  entire  record”.  On  the  contrary,  it  appears  from 
such  a  reading  that  the  findings  were  predicated  “solely 
on  the  basis  of  the  strong  representations  made  by  the 
Atomic  Energy  Commission”,  that  is,  solely  upon  a  de¬ 
termination  of  the  “public  convenience  and  necessity” 
made  by  the  Atomic  Energy  Commission  and  not  by  the 
Federal  Power  Commission!  For  example,  in  the  Order 
of  April  7,  1949,  the  Federal  Power  Commission  stated: 

“The,  evidence  of  record  shows  the  Atomic  Energy 
Commission,  after  giving  careful  consideration  to  what 
measures  reasonably  would  be  required  in  order  to 
assure  the  continued  operation  of  the  Oak  Ridge  fa¬ 
cilities  under  emergency  conditions  that  might  arise, 
determined  that  the  securing  of  a  firm  and  adequate 
source  of  natural  gas  is  essential  to  that  Commission, 
in  the  discharge  of  its  responsibilities  under  the 
Atomic  Energy  Act  of  1946,  and  in  assuring  the  com¬ 
mon  defense  and  security  of  the  people  of  the  United 
States.  *  *  *  On  the  strength  of  a  similar  statement 
of  Commissioner  Pike  of  the  Atomic  Energy  Commis¬ 
sion,  the  Department  of  Commerce,  after  hearings, 
allocated  the  necessary  steel  for  construction  of  the 
line (app.  p.  32). 

Subsequently  in  its  Order  of  May  3,  1949  the  Commis¬ 
sion  said: 

“That  ‘time  is  of  the  essence ’  and  that  the  Oak  Ridge 
‘pipeline  is  necessary  to  assure  the  common  defense 
and  security  of  this  country’,  among  other  considera¬ 
tions,  were  urged  by  the  Atomic  Energy  Commission 
counsel  who  appeared  before  us  in  the  oral  argument 
of  April  4, 1949.”  (app.  p.  23). 

Further  indication  that  the  Commission  based  its  finding 
“solely  on  the  strong  representations  made  by  the  Atomic 
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Energy  Commission,’’  in  order  to  sustain  the  prior  action 
of  its  fellow  administrative  agency,  is  clearly  disclosed  by 
its  order  of  June  29,  1949.  That  order  not  only  denied 
the  Joint  Application  for  Rehearing  but  also  denied  the 
Request  For  Reopening  Proceedings  filed  by  the  inter- 
venors  below^  on  June  13,  1949.2  Therein  the  intervenors 
below  called  the  Commission’s  attention  to  the  fact  that 
on  May  23,  1949  a  Subcommittee  of  the  Joint  Committee 


2  In  its  order  of  June  29,  1949  the  Commission  took  the  position 
“that  the  request  for  reopening  is  not  authorized  by  Section  1.33  of 
the  Commission’s  Rules  of  Practice  and  Procedure,  since  it  was  not 
filed  before  the  entering  and  issuance  by  the  Commission  of  its  final 
order  of  May  3,  1949  in  Docket  No.  G-1065.”  It  is  true  that  Sub¬ 
section  (1)  of  Section  1.33  authorizes  parties  to  the  proceedings  to 
file  a  petition  to  reopen  “after  the  conclusion  of  a  hearing”,  but  does 
not  authorize  the  party  to  file  such  a  petition  after  the  “issuance  by 
the  Commission  of  a  final  order”.  However,  Subsection  (2)  of  Sec¬ 
tion  1.33  authorizes  the  Commission  to  reopen  the  proceedings  on  its 
own  initiative  and  this  Subsection  places  no  similar  time  limitation 
on  the  Commission.  The  authority  of  the  Commission  to  reopen  a 
proceedings  and  in  the  light  of  new  conditions  to  reconsider  and  set 
aside  its  previous  order  is  obviously  not  derived  from  its  rules,  but 
from  the  implied  powers  arising  under  the  Natural  Gas  Act.  There¬ 
fore,  if  it  may,  as  it  undoubtedly  can,  reconsider  and  set  aside  pre¬ 
vious  action  on  its  own  initiative,  there  is  nothing  to  preclude  it 
from  doing  so  upon  the  petition  of  interested  parties,  for  it  may  not 
defeat  the  implied  powers  granted  to  it  by  the  Natural  Gas  Act  by 
its  own  rules  designed  to  carry  out  the  purposes  of  the  Act  .  Fur¬ 
thermore,  a  timely  Joint  Application  For  Rehearing  had  been  filed 
by  the  same  interested  parties  and  was  pending  before  the  Commis¬ 
sion  at  the  time  the  Request  For  Reopening  Proceedings  was  filed. 
Section  19(a)  of  the  Act,  15  U.  S.  C.  A.  717  r(a)  provides  in  part: 
“Upon  such  application  the  Commission  shall  have  power  to  grant  or 
deny  rehearing  or  to  abrogate  or  modify  its  order  without  further 
hearing.  Unless  the  Commission  acts  upon  the  application  for 
rehearing  within  30  days  after  it  is  filed,  such  application  may  be 
deemed  to  have  been  denied.”  Undoubtedly,  in  the  absence  of  statu¬ 
tory  prohibition,  the  authority  of  the  Commission  to  hear  and  deter¬ 
mine  matters  arising  under  this  rehearing  provision  by  implication 
carries  with  it,  for  30  days  after  filing  of  such  application,  the 
authority  to  consider  new  conditions  which  have  arisen  since  the 
conclusion  of  a  hearing.  Albertson  V.  Federal  Communications 
Commission,  No.  10305,  decided  May  22,  1950,  U.  S.  Ct.  Apps.  D.  C., 
not  yet  reported. 
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on  Atomic  Energy  of  the  United  States  Congress  published 
a  report  of  its  investigation  of  the  Atomic  Energy  Com¬ 
mission’s  proposal  to  use  natural  gas  as  a  primary  fuel 
at  Oak  Ridge,  that  on  or  about  June  1,  1949  the  Subcom¬ 
mittee’s  report  was  unanimously  approved  and  adopted 
by  the  full  Joint  Committee  and  that  the  report  reached 
the  conclusion  that  “reliance  on  fuel  sources  outside  the 
local  area  does  not  appear  compatible  with  the  original 
selection  of  the  Oak  Ridge  site  or  in  the  best  interests  of 
the  common  defense  and  security.”  (app.  p.  59).  In 
denying  the  Request  For  Reopening  Proceedings  the  Com¬ 
mission  said  in  its  order  of  June  29, 1949  that : 

“The  hearings  before  the  Joint  Committee  on  Atomic 
Energy  held  on  May  2,  June  17  and  20,  1949  and  the 
subcommittee  report  of  May  23,  1949,  discloses  little, 
if  any,  substance  with  respect  to  the  Oak  Ridge  pipe 
line  project  that  was  not  before  the  Federal  Power 
Commission  on  May  3,  1949,  at  the  time  it  issued  a 
certificate  for  that  line.  The  Atomic  Energy  Com¬ 
mission  continued  to  urge  its  need  for  natural  gas  at 
Oak  Ridge  and  maintained  that  its  action  to  procure 
such  ficel  for  use  there  was  groper  and  in  the  inter¬ 
ests  of  security.  ’  ’  ( app.  pp.  61, 62 ) . 

Finally,  it  is  of  interest  to  note  that  not  only  the  Peti¬ 
tioners  but  also  the  Joint  Committee  on  Atomic  Energy  of 
the  United  States  Congress  reached  the  conclusion  that 
the  Commission  predicated  its  finding  of  “public  conveni¬ 
ence  and  necessity”,  “solely  on  the  basis  of  the  strong 
representations  made  by  the  Atomic  Energy  Commission”. 
The  above  mentioned  report  of  the  Subcommittee,  as 
adopted  and  approved  unanimously  by  the  Joint  Commit¬ 
tee  on  Atomic  Energy  states : 

“On  May  3,  1949,  the  Federal  Power  Commission 
certified  and  ordered  certain  pipe-line  construction  in 
connection  with  Docket  Nos.  G-962,  G-1065,  and 
G-1070  solely  on  the  basis  of  the  strong  representa¬ 
tions  made  by  the  Atomic  Energy  Commission  •  •  • 
that  natural-gas  service  in  its  Oak  Ridge  facilities 
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•  *  •  is  necessary  for  the  common  defense  and  secur¬ 
ity  of  the  Nation  .3 

“The  subcommittee  waited  until  the  Federal  Power 
Commission  made  its  determination  in  this  case  in 
order  not  to  interfere  with  the  normal  quasi-judicial 
procedure. 

“The  Federal  Power  Commission  stated  that  its 
decisions  rested  solely  on  this  certification  by  the 
Atomic  Energy  Commission.  Therefore,  the  subcom¬ 
mittee  has  examined  the  situation  with  'particular  con¬ 
cern  about  the  validity  of  the  certification  by  the 
Atomic  Energy  Commission  that  this  pipe  line  (is  nec¬ 
essary  in  the  interest  of  the  common  defense  and  se¬ 
curity7  within  the  meaning  of  section  5(b)  5  of  the 
McMahon  Act .”  (app.  p.  45). 

Even  if  it  is  assumed  arguendo  that  the  Commission's 
findings  “were  reached  upon  consideration  of  the  entire 
record,”  nevertheless  the  analysis  of  that  record,  as  set 
forth  above  in  this  Brief,  reveals  that  it  contains  evidence 
amounting  to  a  mere  scintilla  or  barely  perceptible  mani¬ 
festation  of  a  need  for  natural  gas  as  a  primary  fuel  at 
Oak  Ridge.  Such  evidence  is  not  enough  to  support  the 
findings,  for  Section  19(b)  of  the  National  Gas  Act,  15 
U.  S.  C.  A.  717r(b),  and  Section  7(c)  of  the  Administra¬ 
tive  Procedure  Act,  5  U.  S.  C.  A.  1006(c),  provide  that 
the  Commission  shall  not  issue  any  order  “except  upon 
consideration  of  the  whole  record  *  *  *  and  as  supported 
by  and  in  accordance  unth  the  reliable,  probative  and  sub¬ 
stantial  evidence”. 

The  meaning  of  the  term  “substantial  evidence”  as 
used  in  the  Administrative  Procedure  Act  is  explained  at 
page  279  of  “Administrative  Procedure  Act-Legislative 
History,”  supra,  as  follows : 

“  ‘Substantial  evidence'  means  evidence  which  on  the 
whole  record  is  clearly  substantial,  plainly  sufficient 
to  support  a  finding  or  conclusion  under  the  require- 


3  Emphasis  supplied  by  Subcommittee. 
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merits  of  Section  7(c),  and  material  to  the  issues.  It 
is  exceedingly  important.  Difficulty  has  come  about 
by  the  practice  of  agencies  and  courts  to  rely  upon 
something  less — suspicion,  surmise,  implications,  or 
plainly  incredible  evidence .” 

What  constitutes  substantial  evidence  has  been  explained 
by  the  courts  frequently.  In  Consolidated  Edison  Co.  v. 
National  Labor  Relations  Board,  305  U.  S.  197,  229,  230, 
59  S.  Ct.  206,  217 ;  83  L.  Ed.  126,  Mr.  Chief  Justice  Hughes 
said: 

“Substantial  evidence  is  more  than  a  mere  scintilla. 
It  means  such  relevant  evidence  as  a  reasonable  mind 
might  accept  as  adequate  to  support  a  conclusion.” 

In  National  Labor  Relations  Board  v.  Columbian  Co., 
306  IT.  S.  292,  300,  59  S.  Ct.  501,  505,  83  L.  Ed.  660,  Mr. 
Justice  Stone  defined  the  term  as  follows  : 

“Substantial  evidence  is  more  than  a  scintilla,  and 
must  do  more  than  create  a  suspicion  of  the  existence 
of  the  fact  to  be  established.  *  #  #  it  must  be  enough 
to  justify,  if  the  trial  were  to  a  jury,  a  refusal  to 
direct  a  verdict  when  the  conclusion  sought  to  be 
drawn  from  it  is  one  of  fact  for  the  jury.” 

In  National  Labor  Relations  Board  v.  Union  Pacific 
Stages,  99  F.  2d  153,  177,  the  9th  Circuit  Court  of  Ap¬ 
peals  stated : 

“  ‘Substantial  evidence ’  means  more  than  a  mere 
scintilla.  It  is  of  substantial  and  relevant  consequence 
and  excludes  vague,  uncertain  or  irrelevant  matter. 
It  implies  a  quality  of  proof  which  induces  conviction 
and  makes  an  impression  on  reason.  It  means  that 
the  one  weighing  the  evidence  takes  into  consideration 
all  the  facts  presented  to  him  and  all  reasonable  in¬ 
ferences,  deductions  and  conclusions  to  be  drawn 
therefrom,  and  considering  them  in  their  entirety*  and 
relation  to  each  other,  arrives  at  a  fixed  conviction.” 

In  Gulf  Refining  Co.  v.  Mark  C.  Walker  &  Son,  Co., 
124  F.  2d  420,  425,  426  the  6th  Circuit  Court  of  Ap¬ 
peals  stated  that: 
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“To  submit  to  a  jury  a  choice  of  probability  is  but 
to  permit  them  to  conjecture  or  guess,  and  where  the 
evidence  presents  no  more  than  such  choice,  it  is  not 
substantial.’  * 

The  authorities  on  the  meaning  of  the  term  “substan¬ 
tial  evidence”  as  used  in  the  Administrate  Procedure 
Act  are  collected  and  analyzed  in  United  States  v.  Wat¬ 
kins,  73  Fed.  Supp.  216,  and  upon  this  basis  it  is  therein 
concluded : 

“Substantial  evidence  is  evidence  of  such  quality 
and  weight  as  vrould  be  sufficient  to  justify  a  reason¬ 
able  man  in  drawing  the  inference  of  fact  which  is 
sought  to  be  sustained.  It  implies  quality  of  proof 
which  induces  conviction  and  which  makes  a  definite 
impression  on  reason.  It  must  be  more  than  a  scin¬ 
tilla  of  evidence,  and  more  than  a  suspicion  and  sur¬ 
mise.  It  must  be  more  satisfying  than  hearsay  or 
rumor.  Mere  rags  and  tatters  of  evidence  are  not 
sufficient.  Some  courts  have  gone  so  far  as  to  say 
that  evidence  subject  to  either  one  of  two  inferences 
is  not  substantial.  The  test  in  determining  what  con¬ 
stitutes  substantial  evidence  in  an  administrative  pro¬ 
ceeding  is  the  same  as  that  as  in  trials  by  jury”. 

It  is  believed  that  the  analysis  of  the  whole  record  as 
heretofore  set  forth  in  this  Brief  discloses  that  the  Com¬ 
mission’s  findings  are  based  on  insufficient  “rags  and  tat¬ 
ters  of  evidence”.  In  any  event,  those  who  contend  other¬ 
wise  cannot  deny  that  such  evidence  is  subject  to  either 
one  of  two  inferences  and  for  this  reason  alone  cannot 
be  held  to  be  “substantial  evidence”.  The  May  23,  1949 
report  of  the  Subcommittee  of  the  Joint  Committee  on 
Atomic  Energy  of  the  United  States  Congress,  as  ap¬ 
proved  and  adopted  unanimously  by  the  full  Joint  Com¬ 
mittee  on  Atomic  Energy  on  or  about  June  1,  1949,  firmly 
establishes  this  fact.  Therefore,  since  the  entire  record 
was  devoid  of  “substantial  evidence”  supporting  a  finding 
of  “public  convenience  and  necessity”,  the  Commission 
was  prohibited  by  law  from  authorizing  the  construction 
and  operation  of  the  natural  gas  pipe  line  to  Oak  Ridge. 
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VI 

Congress  Has  Imposed  a  Duty  Upon  This  Court  to  Set 
Aside  Commission  Action  Unsupported  by  Substan¬ 
tial  Evidence. 

In  meeting  the  issues  posed  by  record  of  this  character, 
this  Court  must  approach  the  problem  with  an  awareness 
of  the  duty  imposed  upon  it  by  Congress  in  Section  19(b) 
of  the  Natural  Gas  Act,  15  U.  S.  C.  A.  717  r(b),  and  Sec¬ 
tion  10(e)  of  the  Administrative  Procedure  Act,  5  U.  S. 
C.  A.  1009(e).  Willapoint  Oysters  Inc.  v.  Ewing,  174  F. 
2d  676,  (9th  C.  C.  A.  1949). 

Section  19(b)  of  the  Natural  Gas  Act  indirectly  re¬ 
quires  the  Circuit  Courts  of  Appeals  to  set  aside  any 
Federal  Power  Commission  order  not  supported  by  “sub¬ 
stantial  evidence, ”  when  it  provides  that  “the  finding  of 
the  Commission  as  to  the  facts,  if  supported  by  substan¬ 
tial  evidence  shall  be  conclusive.”  Section  10(e)  of 
the  Administrative  Procedure  Act  affirmatively  provides 
that  the  reviewing  Court  shall  “hold  unlawful  and  set 
aside  agency  action,  findings  and  conclusions,  found  to  be 
#  *  *  (5)  unsupported  by  substantial  evidence  *  *  *” 
The  “Administrative  Procedure  Act — Legislative  His¬ 
tory”,  supra,  explains  the  duty  imposed  upon  this  Court 
by  Section  10(e)  of  that  legislation.  Therein  it  is  stated 
on  page  279: 

“Although  the  agency  must  do  so  in  the  first  instance 
under  this  bill  it  will  be  the  duty  of  the  Courts  to 
determine  in  the  final  analysis  and  in  the  exercise  of 
their  independent  judgment  whether  on  the  whole  of 
the  proofs  brought  to  their  attention  the  evidence  in 
a  given  instance  is  sufficiently  substantial  to  support 
a  finding,  conclusion,  or  other  agency  action  or  inac¬ 
tion.  In  reviewing  a  case  under  this  fifth  category 
the  Court  must  base  its  judgment  upon  its  own  re - 
view  of  the  entire  record  or  so  much  thereof  as  may 
be  cited  by  any  party/' 
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This  explanation  was  further  clarified  by  Congressman 
Walter  when  he  stated  on  the  floor  of  the  House  of  Rep¬ 
resentatives  : 

“  Under  this  Section  the  function  of  the  Courts  is  not 
merely  to  search  the  record  to  see  whether  it  is  bar¬ 
ren  of  any  evidence,  or  lacking  any  vestige  of  re¬ 
liable  and  probative  evidence,  or  supports  the  agency 
action  by  a  scintilla  or  by  mere  hearsay,  rumor,  sus¬ 
picion,  speculation,  and  inference  #  *  \  Under  this 
bill  it  will  not  be  sufficient  for  the  Court  to  find,  as 
the  late  Chief  Justice  Stone  pointed  out  within  the 
year,  merely  that  there  is  some  ‘  tenuous  support  of 
evidence’ — Bridges  v.  Wixon  (326  U.  S.  at  178).  Nor 
may  the  bill  be  construed  as  permitting  courts  to 
accept  the  judgments  of  agencies  upon  unbelievable 
or  incredible  evidence.”  (Congressional  Record,  Vol. 
92,  Part  5,  Page  5655,  May  24,  1946). 

The  9th  Circuit  Court  of  Appeals  believed  that  it  had 
complied  with  the  duty  imposed  upon  it  by  Section  10(e) 
of  the  Administrative  Procedure  Act  only  after  it  had 
considered 

“the  evidence  on  both  sides  in  order  to  determine 
whether  it  appears  that  the  evidence  in  support  of 
the  administrative  conclusion  can  fairly  be  said  to  be 
substantial  in  the  face  of  opposing  evidence.”  Willa- 
point  Oysters  Inc.  v.  Ewing,  supra. 

It  is  submitted  that  this  court  need  not  delve  very  deep 
into  the  record  in  the  case  at  bar  in  order  to  ascertain 
that  the  evidence  adduced  therein  in  support  of  the  appli¬ 
cation  for  the  certificate  of  “public  convenience  and  neces¬ 
sity”,  when  considered  in  the  face  of  the  opposing  evi¬ 
dence,  will  not  logically  and  rationally  permit  the  con¬ 
clusions  reached  in  the  Order  of  the  Commission  com¬ 
plained  of  herein.  This  Court  need  only  delve  deep 
enough  to  recognize  that  the  showing  made  by  the  pro¬ 
ponents  of  the  Commission’s  Order,  when  considered  in 
the  face  of  the  opposing  evidence,  fails  to  carry  “the 
burden  of  proof”  required  by  Section  7(c)  of  the  Ad¬ 
ministrative  Procedure  Act,  5  U.  S.  C.  A.,  1006(c). 
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Because  of  the  Commission’s  Failure  to  Comply  With 
Section  8(b)  of  the  Administrative  Procedure  Act, 
the  Court  Must  Set  Aside  the  Commission’s  Order. 

Subsequent  to  the  conclusion  of  the  initial  hearings  and 
prior  to  the  issuance  of  the  Commission’s  order  of  April 
7,  1949,  the  intervenors  below,  pursuant  to  an  order  of 
the  Commission  granting  leave  so  to  do,  filed  a  brief  in 
opposition  to  the  granting  of  a  certificate  of  public  conve¬ 
nience  and  necessity  to  East  Tennessee  covering  the  pro- 
Ijosed  construction  and  operation  of  the  natural  gas  pipe 
line  facilities  to  serve  the  Atomic  Energy  Commission’s 
Oak  Ridge  plant.  As  a  part  of  and  in  connection  with  the 
filing  of  said  brief,  the  intervenors  below  submitted  to  the 
Commission  Proposed  Findings  Of  Fact  upon  all  of  the 
material  issues  involved  in  the  proceeding  (app.  pp. 
25-28).  The  Commission  completely  ignored  this  sub¬ 
mittal  in  its  order  of  April  7,  1949  (app.  pp.  29-37)  and 
also  in  its  Order  of  May  3,  1949  (app.  pp.  12-25). 

In  Point  IV  of  their  Joint  Application  For  Rehearing, 
etc.,  the  intervenors  below*  alleged : 

“The  Commission  erred  in  failing  to  give  consid¬ 
eration  to,  to  pass  upon  and  make  findings  and  state 
conclusions  upon  the  material  issues  of  fact  presented 
to  it  in  the  proposed  findings  and  conclusions  sub¬ 
mitted  by  these  intervenors.”  (app.  p.  40). 

In  a  memorandum  in  support  of  their  Joint  Applica¬ 
tion  For  Rehearing,  etc.,  the  intervenors  supported  the 
above  noted  allegation  by  referring  the  Commission  to 
Section  S(b)  of  the  Administrative  Procedure  Act,  5  U.  S. 
C.  A.  1007(b),  w’hich  provides : 

“Prior  to  each  recommended,  initial,  or  tentative  de¬ 
cision,  or  decision  upon  agency  review  of  the  decision 
of  subordinate  officers  the  parties  shall  be  afforded  a 
reasonable  opportunity  to  submit  for  the  considera¬ 
tion  of  the  officers  participating  in  such  decisions  (1) 
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proposed  findings  and  conclusions,  or  (2)  exceptions 
to  the  decisions  or  recommended  decisions  of  subordi¬ 
nate  officers  or  to  tentative  agency  decisions,  and  (3) 
supporting  reasons  for  such  exceptions  or  proposed 
findings  or  conclusions.  The  record  shall  show  the 
ruling  upon  each  such  finding ,  conclusion,  or  exception 
presented.  All  decisions  (including  initial,  recom¬ 
mended,  or  tentative  decisions)  shall  become  part  of 
the  record  and  include  a  statement  of  (l)  findings 
and  conclusions,  as  well  as  the  reasons  or  basis  there¬ 
for,  upon  all  the  material  issues  of  fact,  law,  or  dis¬ 
cretion  presented  on  the  record;  and  (2)  the  appro¬ 
priate  rule,  order,  sanction,  relief,  or  denial  thereof.” 

The  intervenors  below  also  referred  the  Commission  to  the 
explanation  of  said  Section  8(b),  which  is  set  forth  in 
“Administrative  Procedure  Act-Legislative  History,” 
supra,  as  follows: 

“The  second  subsection  of  section  8  is  a  statutory 
statement  of  the  right  of  the  parties  to  submit  for 
the  full  consideration  of  the  presiding  officers,  first, 
proposed  findings  and  conclusions  or,  second,  excep¬ 
tions  to  recommended  decisions  or  other  decisions 
being  appealed  or  reviewed  administratively  and, 
third,  supporting  reasons  for  such  findings,  conclu¬ 
sions,  or  exceptions.  The  record  must  show  the  offi¬ 
cial  rulings  of  the  agency  upon  each  such  finding, 
conclusion,  or  exception  presented.  These  provisions 
assure  all  parties  an  opportunity  to  present  their 
views  of  the  law  and  the  facts  and  be  heard  thereon 
prior  to  the  decision  of  any  case.  So  that  the  parties 
and  the  reviewing  courts  may  be  fully  apprised,  all 
recommended  or  other  decisions  must  include  first, 
findings  and  conclusions,  as  well  as  the  reasons  or 
basis  therefor,  upon  all  the  issues  of  fact,  law,  or  dis¬ 
cretion  presented  by  the  record  and,  second,  the  ap¬ 
propriate  agency  action  or  denial. 

“The  purpose  and  effect  of  these  provisions  are 
clear  upon  the  face  of  the  section.  One  matter  should 
be  emphasized.  Section  8(b)  requires  findings  and 
conclusions  to  be  stated  upon  all  the  material  issues 
of  fact  which  the  parties  may  present.  This  means 
that,  within  the  legal  framework  of  the  type  of  case 
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involved,  the  number  and  the  subjects  of  the  findings 
and  conclusion  will  be  determined  by  the  record  and 
by  the  legal,  factual,  or  discretion  issues  raised  by  the 
parties.  The  mere  parroting  of  findings  or  conclu¬ 
sions  in  the  icords  of  statutes,  however  sufficient  that 
may  be  as  an  ultimate  conclusion,  definitely  would  not 
satisfy  in  any  manner  the  requirements  of  this  section 
unless  both  the  statute  and  the  issue  were  very  nar¬ 
row  indeed.  Almost  any  case  of  consequence  involves 
numerous  and  detailed  issues  of  law,  fact,  and  discre¬ 
tion.  These  must  all  be  determined  as  a  part  of  the 
decision.  Only  in  that  manner  are  the  parties  pro¬ 
tected  and  assured  that  the  case  has  been  fully  and 
completely  considered  and  determined .”  (p.  367). 

Even  when  faced  with  these  authorities,  the  Commission 
denied  the  Joint  Application  For  Rehearing,  etc.,  by  its 
order  of  June  29,  1949,  wherein  it  stated: 

“A  further  ground  urged  in  support  of  the  appli¬ 
cation  for  rehearing  is  that  the  Commission  failed  to 
rule  specifically  upon  the  proposed  findings  and  con¬ 
clusions  submitted  by  the  interveners  now  applying 
for  rehearing,  and  that  by  not  so  doing  the  Commis¬ 
sion  has  failed  to  comply  with  the  requirements  of 
Section  8(b)  of  the  Administrative  Procedure  Act. 

“The  evidence  presented  on  behalf  of  the  inter- 
venors  now  seeking  rehearing,  as  well  as  the  proposed 
findings  and  conclusions  submitted  by  the  interveners, 
was  considered  in  reaching  our  findings  and  order  of 
May  3,  1949.  To  pass  upon  these  seriatim  would  ap¬ 
pear  to  serve  no  useful  purpose  when  there  are  com¬ 
plete  findings,  such  as  we  have  issued  herein.  While 
we  view  our  findings  and  order  as  constituting  full 
compliance  with  the  Administrative  Procedure  Act, 
nevertheless  we  have  reexamined  the  findings  and  con¬ 
clusions  which  were  requested  by  these  interveners. 
We  hereby  specifically  reject  the  same  except  insofar 
as  they  are  incorporated  in  our  findings  and  order  of 
May  3, 1949.”  (app.  p.  62). 

Accordingly,  by  examination  of  the  Proposed  Findings 
Of  Fact  and  the  material  incorporated  in  the  Commission’s 
findings  and  Order  of  May  3,  1949,  the  status  in  which 


91 


the  case  at  bar  comes  to  this  Court  for  review  may  be 
readily  ascertained.  For  example,  such  examination  re¬ 
veals  that  the  Commission  has  rejected  the  15th,  16th, 
17th,  18th  and  19th  proposed  findings  of  fact,  which  when 
taken  together  spell  out  the  adverse  effect  which  the  ex¬ 
tension  of  East  Tennessee’s  natural  gas  pipeline  into  Oak 
Ridge  will  have  upon  the  coal,  railroad  and  labor  inter¬ 
ests  represented  here  by  the  Petitioners.  The  Commis¬ 
sion  also  has  rejected  the  6th  proposed  finding  of  fact 
namely  that  “sound  conservation  policy  requires  that  nat¬ 
ural  gas  should  not  be  used  for  firing  large  boilers  where 
coal  is  readily  available.”  As  heretofore  shown  in  this 
Brief,  the  adverse  effect  which  the  proposed  pipeline  would 
have  on  the  economic  interests  of  the  producers  of  com¬ 
peting  fuels  and  competitive  methods  of  transportation  is 
the  first  unit  of  measurement  in  the  “yardstick”  which 
the  Commission  must  use  to  ascertain  the  “public  conve¬ 
nience  and  necessity”  for  the  pipe  line  in  question;  and 
the  necessity  to  conserve  irreplaceable  natural  gas  is 
the  second  unit  of  measurement.  Since  there  was  no 
evidence  introduced  in  the  record  to  contradict  the  testi¬ 
mony  presented  by  the  intervenors  below  on  these  sub¬ 
jects,  it  is  obvious  that  the  Commission’s  rejection  of 
these  proposed  findings  could  not  have  been  made  upon 
the  basis  of  “substanital  evidence.” 

With  respect  to  the  third  unit  of  measurement,  that  is, 
the  ability  of  the  certificate  applicant  to  supply  the  would- 
be  consumer’s  purported  need,  the  Commission,  by  resort 
to  evidence  outside  of  the  record  in  the  proceedings  below 
demonstrates  that  it  was  not  in  a  position  to  reject  the 
11th  proposed  finding  of  fact,  namely  that  “the  applicant 
has  not  made  a  satisfactory  showing  that  it  possesses  a 
supply  of  natural  gas  for  resale  to  the  Atomic  Energy 
Commission  at  Oak  Ridge.” 

As  previously  explained  in  this  Brief,  the  fourth  unit 
of  measurement  making  up  the  “yardstick”,  is  the  would- 
be  consumer’s  need  for  the  natural  gas.  In  order  to  reach 
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the  conclusion  that  the  evidence  bearing  on  this  unit  of 
measurement  established  an  imperative  need  and  therefore 
supported  a  finding  of  “public  convenience  and  necessity”, 
the  Commission  had  to  reject  the  1st,  5th,  19th  and  21st 
proposed  findings  of  fact.  In  regard  to  the  1st  proposed 
finding  of  fact,  it  is  submitted  that  the  intervenors  below 
established  beyond  fear  of  contradiction  that  1947  was  a 
record  year  for  production  of  coal  in  the  United  States 
and  that  for  the  August  1946-47  period  the  stock  piles  of 
coal  held  by  electric  utility  companies  in  the  United  States 
increased  very  substantially.  Also,  in  connection  with  the 
19Ji  proposed  finding  of  fact,  the  intervenors  below  dem¬ 
onstrated  that  coal  suitable  for  use  at  Oak  Ridge  was 
produced  in  great  abundance  in  close  proximity  to  that 
plant  with  adequate  rail  and  highway  transportation  for 
making  deliveries.  Furthermore,  the  intervenors  below 
established  that  fuel  oil  could  be  guaranteed  to  Oak  Ridge 
as  an  alternate  fuel  by  building  a  17  mile  pipeline  and 
this  fact  was  embodied  in  the  5th  proposed  finding  of 
fact. 

The  ability  of  comparable  electric  utility  companies,  par¬ 
ticularly  those  in  Tennessee,  to  substantially  increase  their 
stock  piles  of  coal  during  the  August  1946-1947  period, 
the  production  of  coal  in  great  abundance  in  close  prox¬ 
imity  to  Oak  Ridge  with  adequate  rail  and  highwrav  trans¬ 
portation  for  making  deliveries  and  the  availability  of 
oil  as  an  alternate  fuel,  certainly  constitute  “substantial 
evidence”  supporting  the  suggestion  set  forth  in  the  21st 
proposed  finding  of  fact,  namely  that  there  was  no  sound 
basis  for  the  Atomic  Energy  Commission’s  apprehension 
that  it  would  not  be  able  to  maintain  continuous  opera¬ 
tions  at  Oak  Ridge  if  it  again  encountered  the  difficulties 
that  it  experienced  in  the  August  1946-August  1947  period. 

It  can  thus  be  seen  that  the  Commission  did  not  only 
reject  all  of  these  proposed  findings  of  fact,  but  did  so 
without  explaining  the  reasons  for  the  rejection.  More¬ 
over,  the  Commission  failed  to  set  forth  a  “substantial 
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evidence’’  basis,  either  in  its  order  of  April  7,  1949  or  its 
Order  of  May  3,  1949,  for  its  finding  that  the  need  for 
natural  gas  at  Oak  Ridge  was  imperative.  In  these  cir¬ 
cumstances,  the  Commission’s  mere  parroting  of  the  find¬ 
ing  of  “public  convenience  and  necessity”  required  by 
the  Natural  Gas  Act,  failed  to  satisfy  the  requirements 
of  Section  8(b)  of  the  Administrative  Procedure  Act.  By 
failing  to  comply  with  Section  8(b),  the  Commission  has 
neglected  the  need  for  clarity  and  completeness  in  the 
basic  or  essential  findings  on  which  its  Order  of  May  3, 
1949  rests.  Since  this  clarity  and  completeness  is  lacking 
the  Court  is  unable  to  know  what  the  findings  are  and 
therefore  is  unable  to  give  them  the  conclusive  weight 
required  by  Section  19(b)  of  the  National  Gas  Act,  15 
U.  S.  C.  A.  717  r(b).  As  a  consequence  the  Commis¬ 
sion’s  Order  of  May  3,  1949  must  be  set  aside.  Colorado- 
Wyoming  Gas  Co.  v.  Federal  Power  Commission,  324 
U.  S.  626,  65  S.  Ct.  850,  89  L.  Ed.  1235,  (1945) ;  Mississippi 
River  Fuel  Corp.  v.  Federal  Power  Commission,  163  F. 
2d  433, 449, 82  U.  S.  Ct.  Apps.  D.  C.  208  (1947). 

CONCLUSION 

For  the  reasons  set  forth  above,  the  Petitioners  re¬ 
spectfully  submit  that  this  Court  must  completely  set 
aside  and  void  the  Federal  Power  Commission’s  order 
of  May  3, 1949. 

Thomas  J.  McGrath 
John  Geyeb  Tatjsig 
Attorneys  for  Petitioners 

Of  Counsel 

James  W.  Haley 
Welly  K.  Hopkins 
Washington,  D.  C. 
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CO  ITTJ'T'RTtKT  A  TTriWR'WT  OF  QUESTIONS  PRESENTED 


1.  Are  Petitioners,  representing  certain  coal,  coal  labor  and 
railroad  labor  groups,  in  the  absence  of  evidence  that  they  or 
any  of  their  members  are  adversely  affected,  “aggrieved”  par¬ 
ties  under  Section  19  (b)  of  the  Natural  Gas  Act  [15  U.  S.  C. 
717r  (b)]  and  entitled  to  have  this  Court  review  the  Commis¬ 
sion’s  order  of  May  3,  1949,  issuing,  under  Section  7  of  the 
Natural  Gas  Act  [15  U.  S.  C.  717f]  a  certificate  of  public  con¬ 
venience  and  necessity  to  East  Tennessee  Natural  Gas  Com¬ 
pany  in  Commission  Docket  No.  G-1065  authorizing  the  so- 
called  Oak  Ridge  natural  gas  pipeline  project  for  supplying 
natural  gas  to  the  Atomic  Energy  Commission  at  Oak  Ridge, 
Tennessee? 

2.  Assuming  arguendo  that  this  Court  has  jurisdiction  to 
entertain  the  petition  here,  is  there  “substantial  evidence”  in 
the  record  to  support  the  findings,  required  by  Section  7  (e) 
of  the  Natural  Gas  Act  [15  U.  S.  C.  717f  (e)],  that  East 
Tennessee  “is  able  and  willing  properly  to  do  the  acts  and  per¬ 
form  the  service  proposed”  and  that  the  proposed  service  to 
Oak  Ridge  “is  or  will  be  required  by  the  present  or  future 
public  convenience  and  necessity”? 

(i) 
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®mteb  States  Court  of  Appeals 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 


No.  10376 

National  Coal  Association,  United  Mine  Workers,  Rail¬ 
way  Labor  Executors  Association,  petitioners 

v. 

Federal  Power  Commission,  respondent 

East  Tennessee  Natural  Gas  Company,  United  States  of 

America,  interveners 


ON  PETITION  TO  REVIEW  ORDER  OF  FEDERAL  POWER 

COMMISSION 


BRIEF  OF  RESPONDENT 


counterstatement  of  the  case 

This  case  comes  before  the  Court  on  petition  ( Jt.  App.  2-12) 
by  the  National  Coal  Association,  the  United  Mine  Workers, 
and  the  Railroad  Labor  Executives  Association  (Petitioners) 
for  review  of  an  order  (Jt.  App.  12-25)  of  the  Federal  Power 
Commission  (Commission)  entered  May  3,  1949,  in  its  Docket 
No.  G-1065,  In  the  Matter  of  East  Tennessee  Natural  Gas 
Company,  issuing  a  certificate  of  public  convenience  and  neces¬ 
sity  under  Section  7  of  the  Natural  Gas  Act  (15  U.  S.  C.  717- 
717W)  to  the  East  Tennessee  Natural  Gas  Company  (East 
Tennessee) .  The  certificate  authorized  East  Tennessee  to  con¬ 
struct  and  operate  natural  gas  pipeline  facilities  for  the 
daily  delivery  and  sale  of  up  to  60,000  Mcf  of  natural  gas  to 
the  United  States  Atomic  Energy  Commission  (AEC)  for 

(i) 
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use  as  a  fuel  in  AEC’s  gaseous  diffusion  plant  at  Oak  Ridge, 
Tennessee,  where  Uranium-235,  one  of  the  two  fissionable 
materials  used  in  atomic  weapons,  is  produced  ( Jt.  App.  12-13, 
23-25,  29-32).  Petitioners  were  limited  interveners  in  the 
proceeding  before  the  Commission  (Jt.  App.  96). 

The  facilities  covered  by  the  certificate1  consisted  princi¬ 
pally  of  a  22-inch  pipeline  extending  approximately  172  miles 
eastwardly  to  Oak  Ridge  from  a  point  of  connection  near 
Greenbrier,  Tennessee,  with  the  existing  interstate  natural-gas 
pipeline  of  Tennessee  Gas  Transmission  Company  (TGT)  (Jt. 
App.  13).  The  Greenbrier-Oak  Ridge  line  was  completed  and 
went  into  operation  on  January  2,  1950  (Jt.  App.  100-101). 
East  Tennessee  purchases  gas  from  TGT  and  sells  gas  to  AEC 
for  Oak  Ridge  under  twenty  year  contracts  (Orig.  Tr.  2009  et 
seq.,  2051  et  seq.). 

On  July  2,  1948,  TGT  filed  an  application  (Docket  No.  G- 
1070,  In  the  Matter  of  Tennessee  Gas  Transmission  Company) 
with  the  Commission  for  a  certificate  of  public  convenience  and 
necessity  authorizing  the  construction  and  operation  of 

1  In  its  original  application,  filed  June  30,  1948,  East  Tennessee  sought 
a  certificate  for  approximately  117  miles  of  16-inch  pipeline  extending  east¬ 
wardly  beyond  Oak  Ridge  to  Kingsport,  Tennessee,  with  laterals  to  Bristol 
and  Johnson  City,  Tennessee,  in  addition  to  the  22-inch  line  from  Greenbrier 
to  Oak  Ridge.  However,  due  to  a  shortage  of  steel  pipe,  East  Tennessee, 
by  amendment  to  its  application  filed  January  14,  1949,  abandoned  for  the 
time  being  the  proposed  extension  beyond  Oak  Ridge  (Jt.  App.  30-31). 

Prior  to  its  application  to  the  Commission  for  authority  to  construct  and 
operate  the  Oak  Ridge  line.  East  Tennessee  had  been  authorized  in  Docket 
No.  G-889,  In  the  Matter  of  East  Tennessee  Natural  Gas  Company ,  to  con¬ 
struct  and  operate  a  pipeline  from  TGT’s  main  pipeline  facilities  near  Lobel- 
ville,  Tennessee,  eastwardly  to  Chattanooga  and  thence  northeasterly  to 
Knoxville  (Jt.  App.  34-35).  Due  to  the  inability  of  East  Tennessee  to 
obtain  steel  pipe  for  this  project  the  Commission  authorized  it  to  defer  con¬ 
struction  until  1950  (Jt.  App.  99-100;  Commission  orders  dated  February 
1  and  July  21,  1949,  in  Docket  No.  G-8S9). 

After  issuance  of  the  certificate  order  here  under  review.  East  Tennessee 
applied  for  and  was  granted  a  certificate  on  November  15,  1949  (Docket 
No.  G-1272,  In  the  Matter  of  East  Tennessee  "Natural  Gas  Company) ,  author¬ 
izing  it  to  construct  and  operate  its  so-called  tie-line  linking  the  Oak  Ridge 
line  with  the  Lobelville-Chattanooga-Knoxville  line,  thus  providing  a  con¬ 
tinuous  pipeline  system  extending  in  a  loop  from  the  two  connections  with 
TGT’s  main  line  at  Greenbrier  and  Lobelville  (Jt.  App.  80-88).  Required 
reports  to  the  Commission  by  East  Tennessee  show  that  the  tie-line  has 
been  completed  and  is  in  operation. 
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natural-gas  pipeline  facilities  to  permit  it  to  sell  and  deliver 
natural  gas  to  East  Tennessee  for  the  Oak  Ridge  service  (Jt. 
App.  31).  At  that  time  TGT  already  had  on  file  with  the 
Commission  another  certificate  application  (Docket  No.  G- 
962,  In  the  Matter  of  Tennessee  Gas  Transmission  Company) 
in  which  it  sought  authority  to  construct  and  operate  approxi¬ 
mately  1,420  miles  of  pipeline,  91,200  horsepower  of  compressor 
facilities,  and  certain  appurtenant  facilities,  designed  to 
increase  its  system  capacity  from  660,000  Mcf  to  1,000,000 
Mcf  of  natural  gas  per  day.  The  application  of  TGT  in 
Docket  No.  G-1070  for  facilities  to  permit  it  to  sell  60,000 
Mcf  of  gas  per  day  to  Tennessee  covered  capacity  in  excess  of 
that  which  was  the  subject  of  the.  amended  application  in 
Docket  No.  G-962  (Jt.  App.  20-23,  64). 

The  Commission  by  order  issued  February  21,  1949,  consoli¬ 
dated  the  application  of  East  Tennessee  in  Docket  No.  G-1065 
and  TGT  in  Docket  No.  G-1070  for  purposes  of  hearing,  and 
hearings  were  held  before  an  examiner  on  March  9,  10,  11,  16, 
17, 18, 21, 1949  (Orig.  Tr.  1-1180),  and  oral  argument  was  had 
before  the  Commission  on  April  4,  1949  (Orig.  Tr.  1181-1366) 
(Jt.  App.  29).  Petitioners  were  permitted  to  intervene  in  the 
proceedings  on  the  applications  of  both  East  Tennessee  and 
TGT  by  order  of  the  Commission  which  limited  the  interven¬ 
tion  as  follows: 

the  participation  of  such  interveners  shall  be  limited 
to  matters  affecting  asserted  rights  and  interests  spe¬ 
cifically  set  forth  in  petitions  for  leave  to  intervene, 
and  provided  further  that  the  admission  of  such  inter¬ 
veners  shall  not  be  construed  as  recognition  by  the 
Commission  that  they  or  any  of  them  might  be  aggrieved 
by  any  order  or  orders  by  the  Commission  entered  in  the 
proceedings  (Jt.  App.  96). 

On  the  opening  day  of  the  hearings  in  the  consolidated  pro¬ 
ceedings  TGT  stated  that  it  was  and  would  be  unable  to  go 
forward  with  a  showing  in  support  of  its  application  until  it 
was  able  to  prosecute  its  application  in  Docket  No.  G-962. 
This  situation  made  it  impossible  for  East  Tennessee  to  show 
that  it  had  available  a  supply  of  natural  gas  for  its  Oak  Ridge 
project  (Jt.  App.  33). 
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On  April  7,  1949,  the  Commission,  after  receiving  briefs 
and  hearing  oral  argument,  entered  an  order  (Jt.  App.  29-38) 
reopening  the  proceedings,  setting  further  hearings  for  the 
purpose  of  taking  additional  evidence  and  requiring  TGT 
and  all  of  its  customers  to  show  cause,  if  TGT  should  fail  in 
the  further  hearings  adequately  to  support  its  application  in 
Docket  No.  G-1070,  why  the  Commission  should  not  allocate 
TGT’s  entire  pipeline  capacity  so  as  to  make  available  60,000 
Mcf  of  natural  gas  per  day  to  East  Tennessee  for  the  AEC 
service  at  Oak  Ridge.  In  the  same  order  the  Commission 
found  that  natural  gas  service  to  AEC  “is  necessary  for  the 
common  defense  and  security  of  the  Nation,  and  authoriza¬ 
tion  of  such  service  is  required  by  the  public  convenience  and 
necessity.”  The  Commission  further  found  that  East  Ten¬ 
nessee  had  not  shown  that  it  had  a  gas  supply  which  would 
justify  authorization  of  the  proposed  project. 

Pursuant  to  the  April  7  order,  further  hearings  were  held 
before  an  examiner  April  18  through  21,  1949  (Orig.  Tr.  1385- 
1820),  and  additional  oral  argument  was  heard  by  the  Com¬ 
mission  on  April  27,  1949  (Orig.  Tr.  1821-1925)  (Jt.  App.  13). 

No  allocation  of  TGT’s  system  capacity  was  required,  but 
on  May  3,  1949.  the  Commission  entered  an  order  (Jt.  App. 
64-73)  in  Docket  No.  G-962  issuing  to  TGT  a  certificate  for 
the  construction  and  operation  of  so  much  of  the  facilities 
applied  for  in  that  Docket  as  were  necessary  to  enable  TGT 
to  deliver  60.000  Mcf  of  natural  gas  per  day  to  East  Ten¬ 
nessee  for  resale  to  AEC  at  Oak  Ridge.  It  conditioned  the 
certificate  upon  the  sale  and  delivery  of  that  volume  of  gas 
to  East  Tennessee.  Prior  to  that  time,  extensive  hearings 
had  been  held  on  TGT’s  application  in  Docket  No.  G-962, 
for  certificate  authority  to  expand  its  system  sales  capacity 
by  340,000  Mcf  per  day,  and  the  Commission,  by  its  order  of 
September  29,  1948  [In  the  Matter  of  Tennessee  Gas  Trans¬ 
mission  Company ,  76  P.  U.  R.  (N.  S.)  410],  having  found 
that  the  Company’s  showing  of  gas  supply  was  insufficient  for 
the  expansion  of  service  proposed,  had  reopened  the  proceed¬ 
ing  for  the  taking  of  further  evidence  on  gas  supply;  also,  the 
Commission  had  issued,  by  order  dated  December  7,  1948 
[In  the  Matter  of  Tennessee  Gas  Transmission  Company,  76 
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P.  U.  R.  (N.  S.)  422],  TGT  a  certificate  in  G-962  authorizing 
facilities  for  a  capacity  increase  of  111,000  Mcf  per  day,  defer¬ 
ring  until  later  the  matter  of  authorizing  the  remaining  229,000 
Mcf  per  day  capacity  sought  in  G-962  (Jt.  App.  64-65). 

Concurrently  with  issuance  of  the  certificate  to  TGT  for  sale 
of  the  Oak  Ridge  gas  to  East  Tennessee,  on  May  3,  1949, 
the  Commission  entered  an  order  (Jt.  App.  12-25)  in  Docket 
No.  G-1065  granting  a  certificate  to  East  Tennessee  for  con¬ 
struction  and  operation  of  the  Greenbrier-Oak  Ridge  line,  tak¬ 
ing  official  notice  (Jt.  App.  23)  in  that  order  of  its  findings 
and  order  in  Docket  No.  G-962  by  which  it  made  a  gas  supply 
available  for  the  Oak  Ridge  Service.  The  Commission  made 
(Jt.  App.  23-24)  formal  findings  that,  “East  Tennessee  is  able 
and  willing  to  do  the  acts  and  to  perform  the  service  proposed 
and  to  conform  to  the  provisions  of  the  Natural  Gas  Act,  as 
amended,  and  the  requirements,  rules,  and  regulations  of  the 
Commission  thereunder/’  It  also  found  that  “The  proposed 
construction  and  operation  of  the  facilities  by  East  Tennessee 
are  required  by  the  public  convenience  and  necessity  and  a 
certificate  therefor  should  be  issued  as  hereinafter  ordered  and 
conditioned.” 

Petitioners,  on  June  2,  1949,  filed  an  application  for  re¬ 
hearing  of  the  Commission’s  order  here  under  review  ( Jt.  App. 
38-40)  and  on  June  13,  1949,  filed  a  motion  for  reopening  of 
the  proceedings  in  Docket  No.  G-1065  (Jt.  App.  41-42).  The 
application  for  rehearing  and  motion  for  reopening  were  denied 
by  order  of  June  29,  1949  (Jt.  App.  60-63).  Within  60  days 
from  the  date  of  that  order  Petitioners  filed  a  petition  for  re¬ 
view  in  this  Court  under  purported  authority  of  Section  19 
(b)  of  the  Natural  Gas  Act  of  June  21,  1938  (c.  556  (52  Stat. 
821),  15  U.  S.  C.  717-717w),  and  Sections  2  (b)  and  10  (a) 
of  the  Administrative  Procedure  Act  of  June  11,  1946  (c.  324 
(60  Stat.  237),  5  U.  S.  C.  1001-1011).2 


*  Petitioners,  although  interveners  in  the  proceedings  in  Docket  No.  G-962, 
did  not  ask  for  Judicial  review  of  the  Commission’s  order  in  that  Docket 
issuing  a  certificate  to  TGT  and  ordering  it  to  deliver  gas  to  East  Tennes¬ 
see  for  the  Oak  Ridge  service. 

Subsequent  to  the  issuance  of  the  order  here  on  review,  the  Commission 
filed  its  Opinion  No.  179  and  accompanying  order  issuing  to  TGT  in  Docket 
Nos.  G-962  and  G-1070  In  the  Matters  of  Tennessee  Gas  Transmission  Comr 
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SUMMARY  OF  ARGUMENT 

I 

Petitioners  are  not  “aggrieved”  and  hence  have  no  standing 
to  obtain  judicial  review  of  the  Commission’s  order. 

(a)  Petitioners  have  not  shown  or  attempted  to  show  that 
they  or  any  of  their  members  will  be  adversely  affected.  No 
evidence  was  presented  to  relate  the  displacement  of  coal  by 
natural  gas  at  Oak  Ridge  to  the  economic  interest  of  any  par¬ 
ticular  individuals  or  groups.  There  is  no  reason,  and  Peti¬ 
tioners  advance  none,  to  assume  that  the  loss  of  one  customer 
will  affect  the  entire  coal  and  railroad  industries,  both  of  which 
have  been  unable  in  the  past  to  supply  the  full  requirements 
of  the  public.  Further,  even  assuming  such  effect,  there  is 
no  evidence  that  it  would  be  to  a  degree  which  would  injure 
the  employees  of  such  industries. 

(b)  However,  if  it  should  be  concluded  that  any  displace¬ 
ment  of  coal  per  se  affects  adversely  all  coal-mine  operators, 
and  all  coal-mine  and  railroad  labor,  such  effect  nevertheless 
would  be  too  remote  and  conjectural  to  give  these  petitioners 
standing  in  court. 

(1)  Aside  from  the  provisions  of  Section  19  (b)  of  the  Nat¬ 
ural  Gas  Act.  Petitioners  would  have  no  standing  to  maintain 
an  action  seeking  overturn  of  the  Commission’s  order  since  no 
legally  protected  right  has  been  invaded.  Injury  resulting 
from  increased  lawful  competition  made  possible  by  alleged 
unlawful  administrative  action  creates  no  justiciable  contro¬ 
versy  under  the  general  law.  Alabama  Power  Company  v. 
I  ekes,  302  U.  S.  464 ;  Tennessee  Electric  Power  Co.  v.  Tennessee 
Valley  Authority,  306  U.  S.  118. 

(2)  Injury,  to  support  a  petition  for  review’  under  Section 
19  (b)  of  the  Natural  Gas  Act,  must  be  substantial  and  the 
direct  and  immediate  result  of  the  order  sought  to  be  reviewed. 
The  decided  cases  establish  this  conclusion. 

For  these  reasons  the  petition  must  be  dismissed  since  Peti¬ 
tioners  are  not  “aggrieved”  within  the  contemplation  of  Sec¬ 
tion  19  (b). 

pany.  a  certificate  authorizing  construction  and  operation  of  the  facilities 
sought  by  TGT  and  not  covered  by  the  certificate  of  May  3,  1949,  in  Docket 
No.  G-9G2.  Petitioners  likewise  did  not  seek  review  of  this  order. 
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II 

The  effect  of  a  proposed  natural-gas  pipeline  upon  the  in¬ 
terests  of  producers  of  a  competing  fuel  and  of  related  labor 
groups,  and  upon  conservation  of  natural  gas  are  not  separate 
and  independent  elements  which  the  Commission  must  con¬ 
sider  in  determining  whether  to  issue  a  certificate  of  public 
convenience  and  necesssity.  The  Natural  Gas  Act  does  not  re¬ 
quire  consideration  of  such  matters  separately  from  other  ele¬ 
ments.  The  Commission  may,  and  the  record  shows  did,  con¬ 
sider  the  interests  Petitioners  assert. 

III 

i 

The  record  amply  supports  the  Commission’s  finding  that 
“the  proposed  construction  and  operation  of  the  facilities  by 
East  Tennessee  are  required  by  the  public  convenience  and 
necessity”;  and  that  “East  Tennessee  is  able  and  willing  to  do 
the  acts  and  to  perform  the  service  proposed.”  Substantial 
evidence  was  presented  to  establish  that  the  safety  and  well¬ 
being  of  the  Nation  required  the  use  of  natural  gas  a  fuel  by 
AEC  at  Oak  Ridge  in  the  manufacture  of  fissionable  materials, 
and  that  the  proposed  pipeline  was  adequate  and  suitable  to 
provide  the  gas  which  was  needed.  The  availability  of  gas  to 
supply  the  pipeline  was  established  by  the  Commission’s  con¬ 
current  order  In  the  Matter  of  Tennessee  Gas  Transmission 
Company  (Docket  No.  G-962),  issuing  a  certificate  of  public 
convenience  and  necessity  to  TGT  authorizing  delivery  of  the 
needed  gas  to  East  Tennessee.  Petitioners  have  not  sought 
review  of  the  latter  order. 


IV 

It  was  not  error  for  the  Commission  officially  to  notice  the 
proceedings  in  Docket  No.  G-962,  to  which  Petitioners  were 
parties,  and  its  own  order  issued  concurrently  with  the  order 
sought  to  be  reviewed,  which  authorized  TGT  to  sell  and  deliver 
sufficient  natural  gas  to  East  Tennessee  for  the  Oak  Ridge 
service.  United  States  v.  Pierce  Auto  Freight  Lines,  Inc.,  327 
U.  S.  515.  Nor  was  the  Commission  required  by  Section  7  (d) 
of  the  Administrative  Procedure  Act  to  accord  Petitioners  op- 
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portunity  to  disprove  the  matters  of  which  official  notice  was 
taken,  since  the  existence  of  its  order  in  Docket  No.  G-962, 
which  alone  was  sufficient  to  support  the  conclusion  that  an 
adequate  supply  of  gas  was  available  to  East  Tennessee,  was 
not  susceptible  of  disproof. 

The  Commission  was  not  required  by  Section  8  (b)  of  the 
Administrative  Procedure  Act  to  pass  separately  upon  each 
of  Petitioners*  proposed  findings.  It  considered  all  of  Peti¬ 
tioners’  evidence,  discussed  that  evidence  and  made  findings 
based  thereon  and  expressly  rejected  all  of  Petitioners’  find¬ 
ings  inconsistent  with  those  in  its  order.  This  satisfied  both 
the  statute  and  the  requirements  of  fair  hearing.  Addi¬ 
tionally.  Section  8  (b)  is  inapplicable  in  this  case. 

Nothing  contained  in  the  report  of  the  Subcommittee  of 
the  Joint  Committee  on  Atomic  Energy  required  reopening  of 
the  Commission’s  proceedings,  as  requested  by  Petitioners, 
and  the  Commission  expressly  so  found  after  consideration 
of  that  report.  This  was  a  matter  committed  to  the  Commis¬ 
sion's  discretion  and  there  was  no  abuse  of  discretion. 

ABGUIEENT 

X 

Petitioners  have  no  standing  to  seek  judicial  review  of  the 

Commission’s  order 

(a)  The  record  is  devoid  of  evidence  that  petitioners  are  adversely  affected 

Section  19  (b)  of  the  Natural  Gas  Act  confers  the  right  to 
obtain  review  of  orders  of  the  Commission  upon  “any  party 
to  a  proceeding  under  this  Act  aggrieved  by  an  order  issued  by 
the  Commission  in  such  proceeding  *  *  *.”  Section  10  of 
the  Administrative  Procedure  Act  demonstrates  the  intent  of 
Congress,  in  passing  the  latter  Act,  not  to  alter  the  review 
scheme  of  the  Natural  Gas  Act.  Thus,  subsection  (a)  dealing 
with  “Right  of  Review,”  provides  that  “Any  person  suffering 
legal  wrong  because  of  any  agency  action,  or  adversely  affected 
or  aggrieved  by  such  action  within  the  meaning  of  any  relevant 
statute,  shall  be  entitled  to  judicial  review  thereof.”  While 
the  phrase  “suffering  legal  wrong”  is  somewhat  nebulous,  the 
legislative  history  shows  that  the  wrong  must  be  such  “as 
particular  statutes  and  the  courts  have  recognized  as  consti- 
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tuting  ground  for  judicial  review.”  3  Accordingly,  the  Admin¬ 
istrative  Procedure  Act  results  in  no  expansion  of  the  rights  of 
these  Petitioners.  They  must  demonstrate  that  they  are  ag¬ 
grieved  before  they  have  any  standing  in  this  Court.  This  they 
have  failed  to  do. 

Petitioners’  brief  (p.  22)  shows  that  the  sole  basis  for  their 
claim  of  aggrievement  is  the  contention  that  “the  economic  in¬ 
terests  of  Petitioners  have  been  adversely  affected.” 

We  deny  there  is  any  evidence  in  the  record  before  this  Court 
showing  or  tending  to  show  that  these  parties  have  suffered 
an  adverse  economic  effect  by  reason  of  the  Commission’s  order. 

It  is  true  that  the  Commission  found  that  “Should  natural 
gas  be  made  available,  as  proposed  in  the  instant  proceeding, 
the  Atomic  Energy  Commission’s  requirements  for  coal  would 
decline  very  substantially  *  *  *”  (Jt.  App.  32-33).  Also 
there  is  support  in  the  record  for  the  assertion  on  page  21  of 
Petitioners’  brief  that  the  Southern  Railway  will  be  deprived 
of  more  than  $900,000  revenue  yearly  and  the  Louisville  & 
Nashville  Railroad  Company  $119,000  annually  because  of 
loss  of  coal  tonnage  transported  to  Oak  Ridge.  Likewise, 
Petitioners  developed  on  cross-examination  that  natural  gas 
would  displace  approximitely  750,000  tons  of  coal  annually 
at  Oak  Ridge.  They  also  related  that  amount  of  coal  to  the 
man-days  required  to  produce  it  and  to  its  cost  at  the  unit  price 
then  being  paid  by  the  Atomic  Energy  Commission. 

But  Petitioners  went  no  further.  All  their  evidence  was 
aimed  at  showing  that  the  public  convenience  and  necessity  did 
not  require  the  introduction  of  natural-gas  service  at  Oak 
Ridge,  not  at  establishing  that  they  or  any  of  them  would  be 
injured  should  the  Commission  issue  a  certificate  of  public  con¬ 
venience  and  necessity  for  the  Oak  Ridge  natural-gas  service. 

The  National  Coal  Association  is  an  incorporated  trade 
organization  representing  “in  a  national  way”  producers  of 
bituminous  coal  throughout  the  United  States.  Its  member¬ 
ship  embraces  about  70  percent  of  the  commercially  mined  bitu¬ 
minous  coal  in  the  country  (Jt.  App.  223).  There  is  not  a 
word  of  testimony  to  show  that  any  member  of  the  National 


*  Attorney  General’s  Manual  on  the  Administrative  Procedure  Act  (1947), 
p.  96  and  legislative  history  references  there  cited. 
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Coal  Association  ever  sold  coal  to  the  Atomic  Energy  Commis¬ 
sion  or  had  any  expectation  of  doing  so.  Neither  is  there  evi¬ 
dence  that  members  of  that  Association  operate  mines  in  the 
bituminous  coal  fields  of  Tennessee.  West  Virginia,  and  Ken¬ 
tucky’  which  is  the  normal  source  for  Oak  Ridge  coal.  On  the 
contrary  the  record  shows  that  at  the  time  of  the  hearings 
before  the  Commission  the  total  supply  of  coal  to  Oak  Ridge 
came  from  only  two  coal  companies  and,  prior  to  that  time, 
from  only  one  (Jt.  App.  139,  257).  It  is  reasonable  to  sup¬ 
pose  that  if  any  of  these  three  companies  had  been  men- 
bers  of  the  National  Coal  Association  evidence  to  that  effect 
would  have  been  produced. 

Further,  should  we  indulge  the  wholly  unsupported  assump¬ 
tion  that  the  National  Coal  Association  or  its  members  are 
deprived  by  the  Commission's  order  of  supplying  the  750,000 
tons  of  coal  annually  to  Oak  Ridge,  there  still  is  not  a  scintilla 
of  evidence  that  they  would  suffer  any  adverse  economic  effect 
thereby.  For  the  record  fails  to  show  that  volume  of  coal 
could  not  be  absorbed  by  other  available  markets.  Indeed 
the  exihibits  and  testimony  submitted  by  Petitioners  tend  to 
establish  that  there  was  a  shortage  of  bituminous  coal  during 
at  least  some  of  the  periods  of  time  covered  by  testimony  of 
Petitioners’  witnesses  (e.  g.,  Jt.  App.  250-251).  Indeed,  the 
inability  of  the  Atomic  Energy  Commission  to  maintain  a 
satisfactory  stockpile  of  coal  at  Oak  Ridge  was  the  primary 
reason  for  its  desire  to  obtain  natural-gas  service  (Jt.  App.  117, 
118).  The  difficulty  of  obtaining  coal  for  Oak  Ridge  was  due 
both  to  insufficient  railroad  cars  and  the  fact  that  the  AEC 
could  not  get  the  coal  (Jt.  App.  134-135). 

Turning  now  to  the  second  petitioner,  the  United  Mine 
Workers,  the  record  is  equally  devoid  of  any  exidence  showing 
financial  or  other  injury.  It  contains  no  proof  that  any  mem¬ 
bers  of  the  United  Mine  Workers  were  or  ever  expected  to  be 
employed  in  any  mines  which  have  or  would  be  likely  to  sell 
coal  to  Oak  Ridge.  There  is  no  showing  that  United  Mine 
Workers  are  employed  in  the  coal  fields  of  the  general  area 
w’here  Oak  Ridge  is  located  and,  indeed,  the  record  shows 
affirmatively  that  many  of  the  West  Virginia,  Tennessee,  and 
Kentucky  mines  are  nonunion  (Jt.  App.  227).  Additionally, 
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even  if  it  should  be  assumed,  although  no  basis  for  the  assump¬ 
tion  appears  in  the  record,  that  coal  mines  employing  mem¬ 
bers  of  the  United  Mine  Workers  have  lost  or  may  lose  some 
sales  of  coal  as  a  result  of  a  displacement  of  coal  by  gas  at  Oak 
Ridge,  there  was  no  evidence  introduced  to  show  that  a  single 
mine  worker  would  be  adversely  affected  thereby.  And  such 
adverse  economic  effect  cannot  be  assumed  because,  as  we  have 
shown,  the  record  fails  to  show  that  the  coal  formerly  marketed 
to  the  AEC  at  Oak  Ridge  cannot  be  sold  elsewhere. 

The  record  shows  a  similar  state  of  affairs  with  respect  to  the 
third  Petitioner,  the  Railway  Labor  Executives  Association. 
No  evidence  was  presented  on  behalf  of  this  petitioner,  counsel 
contenting  themselves  with  showing  the  Southern  Railway 
and  the  Louisville  &  Nashville  Railroad  would  lose  certain 
revenues  from  the  transportation  of  coal  to  Oak  Ridge.  No 
evidence  was  introduced  to  show  that  any  union  members  rep¬ 
resented  by  the  Railway  Labor  Executives  Association,  which 
is  composed  of  the  chief  executive  officers  of  21  of  the  so-called 
standard  railroad  labor  unions  (Jt.  App.  o,  93),  were  or  were 
likely  to  be  employed  by  the  Southern  or  the  Louisville  &  Nash¬ 
ville  Railroads.  Even  should  it  be  assumed  that  such  was  the 
case,  there  is  no  evidence  that  the  financial  effect  of  the  de¬ 
scribed  loss  of  revenue  of  the  two  railroads  would  be  such  as  to 
affect  the  financial  interests  of  their  employees. 

(b)  Mere  economic  or  financial  injury  that  would  be  of  a  remote  and  con¬ 
jectural  nature  is  insufficient  to  entitle  petitioner  to  obtain  judicial 
review  of  the  Commission’s  order 

The  discussion  of  the  preceding  subdivision  of  this  argument 
demonstrates  the  supportless  character  of  Petitioners’  asser¬ 
tions  that  they  have  been  adversely  affected.  However,  if  it 
should  be  concluded  that  displacement  of  coal  per  se  affects 
adversely  coal  mine  operators  and  coal  mine  and  railroad  labor, 
which  we  deny,  it  is  clear  that  such  adverse  effect  is  so  remote 
and  conjectural  to  be  insufficient  under  the  general  law  and 
under  Section  19  (b)  of  the  Natural  Gas  Act  to  give  Petitioners 
status  to  obtain  review  of  the  Commission’s  order. 

We  intend  first  to  show  that  under  the  general  law  Petitioners 
would  be  unable  to  maintain  the  present  proceeding  since  in  the 
absence  of  a  violation  of  a  legal  right  directly  and  immediately 
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resulting  from  the  order  of  the  Commission,  there  is  no  “case 
or  controversy”  presented  and  therefore  the  Court  is  without 
j  urisdiction  in  the  constitutional  sense.  Secondly,  we  will  argue 
that  under  Section  19  (b) ,  as  in  the  case  of  similar  court  review 
sections  of  other  regulatory  statutes,  the  basic  requirements  of 
“case  or  controversy”  remain  unchanged  except  that  petitioner 
may  show  a  financial  injury  in  lieu  of  the  invasion  of  a  legal 
right,  but  that  such  financial  injury,  as  in  the  case  of  the  legal 
injury,  must  be  substantial  and  reasonably  certain,  and  result 
directly  and  immediately  from  the  administrative  order  com¬ 
plained  of. 

(1)  Under  the  general  law  petitioners  would  be  without  standing  to  maintain  this  petition 
since  the  Commission’s  order  does  not  cause  or  threaten  any  direct  and  immediate  legal 
injury  to  petitioners 

This  Court  as  a  “constitutional”  Federal  court  cannot  consti¬ 
tutionally,  because  of  Article  III,  Section  2  of  the  Constitution, 
sit  in  judgment  and  revise  administrative  action  in  the  absence 
of  a  justiciable  “controversy.”  Muskrat  v.  United  States,  219 
U.  S.  346,  356,  357 ;  Cf.  Aetna  Life  Insurance  Co.  v.  Haworth, 
300  U.  S.  227,  239.  Hence  in  a  suit  in  a  Federal  court  by  an 
individual  against  a  government  officer,  complaining  of  threat¬ 
ened  unlawful  conduct  by  the  officer,  the  court  has  no  jurisdic¬ 
tion  unless  plaintiff  can  show  that  such  conduct  will  invade  a 
private  substantive  legally  protected  right  of  the  plaintiff. 
Alabama  Power  Co.  v.  I  ekes,  302  U.  S.  464;  Tennessee  Electric 
Power  Co.  v.  Tennessee  Valley  Authority,  306  U.  S.  118. 

It  is  because  of  the  absence  of  a  justiciable  “controversy” 
that  there  is  no  prerogative  of  citizenship  or  corporate  existence 
which  enables  one  generally  concerned  with  the  administration 
of  any  statute  to  invoke  the  judicial  power  ( Massachusetts  v. 
Mellon,  262  U.  S.  447, 488;  Tyler  v.  Judges  of  the  Court  of  Reg¬ 
istration,  179  U.  S.  405)  and  that  more  is  required  to  maintain 
the  proceeding  “than  a  common  concern  for  obedience  to  law” 
(L.  Singer  &  Sons  v.  Union  Pacific  R.  R.  Co.,  311  U.  S.  295,  304; 
Perkins  v.  Lukens  Steel  Co.,  310  U.  S.  113,  125).  Before  a 
litigant  has  standing  to  challenge  the  legality  of  administrative 
action,  he  must  show  that  “he  has  sustained  or  is  immediately 
in  danger  of  sustaining  some  direct  injury  as  the  result”  of  the 
allegedly  erroneous  administrative  action  [Italics  supplied]. 
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CL  Massachusetts  v.  Mellon,  supra,  at  488;  Tyler  v.  Judges  of 
the  Court  of  Registration,  supra. 

Thus  it  is  clear  that  injury  resulting  without  the  invasion  of 
a  legally  protected  right,  as  where  plaintiff  shows  financial  loss 
resulting  from  increased  lawful  competition  made  possible 
solely  by  alleged  unlawful  administrative  action,  is  insufficient 
to  give  plaintiff  a  standing  to  sue,  and  thus  create  a  justiciable 
“controversy.”  Alabama  Power  Co.  v.  I  ekes,  302  U.  S.  464; 
Tennessee  Electric  Power  Co.  v.  Tennessee  Valley  Authority, 
306  U.  S.  118.  Where  the  injury  threatened  is  the  indirect 
harm  which  may  result  to  every  stockholder  from  harm  to  the 
corporation  ( Pittsburgh  &  West  Virginia  Ry.  Co.  v.  United 
States,  281  U.  S.  479,  487;  Schenley  Distillers  Corp.  v.  United 
States,  326  U.  S.  432) ;  or  the  indirect  harm  resulting  from  the 
authorization  of  railroad  extension  creating  competition  to  a 
business  enterprise  ( L .  Singer  &  Sons  v.  Union  Pacific  R.  R. 
Co.,  311 U.  S.  295) ;  or  the  indirect  harm  of  a  decision  as  a  prece¬ 
dent  affecting  rights  of  petitioner  in  other  litigation  ( Boston 
Tow  Boat  Co.  v.  United  States,  321  U.  S.  632),  the  person  sub¬ 
jected  to  such  harm  does  not  have  a  standing  independently  to 
seek  review. 

Accordingly,  since  the  aggrievement  claimed  by  Petitioners 
in  the  instant  case  does  not  involve  the  substantial  invasion  of 
a  legally  protected  right  resulting  directly  and  immediately 
from  the  order  of  the  Commission,  they  would  under  the  general 
law  be  unable  to  obtain  review  of  such  Commission  order. 

(2)  Petitioners  hire  no  right  to  judicial  review  under  section  19  (b)  which  requires  that 
the  injury,  although  financial,  most  result  immediately  and  directly  from  the  order 
complained  of 

Section  19  (b)  of  the  Natural  Gas  Act  establishes  two  pre¬ 
requisites  to  obtaining  judicial  review:  (1)  Petitioners  must 
have  been  parties  to  the  proceedings  in  which  the  order  was 
entered,  and  (2)  Petitioners  must  be  “aggrieved”  by  such  order. 
The  Commission  for  present  purposes  does  not  contend  that 
Petitioners  fail  to  qualify  under  the  first  requirement.  They 
do  not,  however,  fulfill  the  second. 

The  Commission  submits  that  the  courts  in  construing  “party 
aggrieved”  or  similar  language  in  court  review  sections  of  other 
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regulatory  statutes 4  have  relaxed  the  established  requirements 
for  “standing  to  sue”  to  permit  a  party  who  has  suffered  only 
financial  injury  to  obtain  judicial  review  but  require,  however, 
that  such  injury  be  substantial  and  result  immediately  and 
directly  from  the  order  under  attack.  Thus,  while  in  the  ab¬ 
sence  of  statutory  provisions  as  to  court  review,  the  courts  have 
continued  to  require  direct  legal  injury  in  order  to  maintain 
a  review  proceeding  (see,  e.  g.,  Schenley  Distillers  Corp.  v. 
United  States,  326  U.  S.  432) ,  the  presence  of  special  language 
in  the  court  review  section  of  the  relevant  statute  has  been  held 
to  permit  a  person,  subjected  only  to  economic  or  financial 
injury,  to  obtain  judicial  review  of  an  administrative  order. 
But  adopting  the  other  requirements  of  “case  or  controversy”, 
the  courts  insist  that  Petitioners  must  still  show  an  immediate, 
direct  and  substantial  injury,  although  only  financial,  resulting 
from  the  order  sought  to  be  revievred.  Review  of  the  cases,  we 
feel,  unequivocally  supports  this  conclusion. 

The  first  case  in  which  the  Supreme  Court,  relying  on  stat¬ 
utory  language,  permitted  Petitioner  to  maintain  a  petition 
for  judicial  review  in  the  absence  of  the  invasion  of  a  legal 
right  was  Federal  Communications  Commission  v.  Sanders 
Brothers  Radio  Station,  309  U.  S.  470.  That  case,  arising 
under  the  Federal  Communications  Act,  concerned  the  right 
of  a  licensee  of  a  broadcasting  station  to  have  reviewed  an 
order  of  the  Federal  Communications  Commission  granting  a 
license  for  the  erection  of  a  rival  station.  The  court  there 
held  that  the  competition  resulting  from  the  order  of  the 
Federal  Communications  Commission  would  subject  Petitioner 
to  economic  injury  and  that  such  economic  injury  w^as  suffi¬ 
cient  to  enable  Petitioner  to  obtain  review  of  the  order  under 
Section  402  (b) — the  relevant  court  review  section — of  the 

‘There  are  several  such  statutes  containing  special  provisions  for  court 
review,  but  the  language  used  to  describe  the  class  of  persons  entitled  to 
obtain  judicial  review  of  the  administrative  order  is  by  no  means  uniform. 
See  United  States  v.  Public  Utilities  Commission  (80  App.  D.  C.  227),  151 
F.  2d  609,  footnote  13  on  p.  613.  In  order  to  avoid  appearing  “to  treat 
these  legislative  schemes  as  though  they  were  part  of  a  single  body  of  law 
instead  of  each  being  a  self-contained  scheme”  (see  Justice  Frankfurter, 
dissenting  in  Stark  v.  Wickard,  321  TJ.  S.  288  at  p.  313).  we  have  been 
careful  only  to  draw  upon  decisions  Involving  language  which  is  the  same 
as  or  similar  to  that  of  Section  19  (b). 
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Federal  Communications  Act  as  a  “person  aggrieved  or  whose 
interests  are  adversely  affected”.  In  that  case,  the  direct  eco¬ 
nomic  injury  resulting  from  the  order  of  the  Commission  was 
clear,  and  hence  there  was  no  necessity  for  the  Court  then 
to  discuss  the  requirement  that  the  injury  although  only  eco¬ 
nomic  must  result  directly  and  immediately  from  the  order 
complained  of.‘  The  Sanders  case  was  cited  with  approval  in 
Scripps-Howard  Radio,  Inc.,  v.  Federal  Communications  Com¬ 
mission,  316  U.  S.  4, 14,  and  was  followed  in  Federal  Communi¬ 
cations  Commission  v.  National  Broadcasting  Co.,  Inc.  (KOA), 
et  al,  319  U.  S.  239 — a  four-to-two  decision  * — where  the  Court 
included  electrical  interference  in  broadcasting  cases  as  a  type 
of  injury  supporting  a  statutory  review.  In  considering  the 
decision  in  the  National  Broadcasting  case,  it  should  be  noted 
that  there  are  fundamental  differences  between  the  circum¬ 
stances  in  that  case  and  those  present  in  the  instant  case  which 
further  establish  that  Petitioners  here  in  are  without  stand¬ 
ing  to  maintain  the  statutory  review.  In  the  first  place,  the 
injury  complained  of  by  Petitioner  in  the  National  Broad¬ 
casting  case  was  the  direct  result  of  the  administrative  order 
complained  of  in  that  it  “was  in  fact  and  in  substance”  a  modi¬ 
fication  of  Petitioner’s  license  (319  U.  S.  at  245).  In  the  sec¬ 
ond  place,  the  Court  relied  on  the  fact  that  “It  would  be 
anomalous  if  one  entitled  to  be  heard  before  the  Commission 
should  be  denied  the  right  of  appeal  from  an  order  made”  with¬ 
out  such  party  being  heard  (319  U.  S.  at  246)  and  in  view  of 
that  fact  concluded  that  Petitioner  was  “a  party  aggrieved, 
or  a  party  whose  interests  will  be  adversely  affected”  (319  U.  S. 
at  247).  In  the  instant  case,  however,  intervention  and  par- 

4  Even  before  this?  decision  of  the  Supreme  Court,  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia,  the  Court  from  which  the  Sanders 
case  had  been  taken  to  the  Supreme  Court,  pointed  out  in  Yankee  Network, 
Inc.  v.  Federal  Communications  Commission,  71  App.  D.  C.  11,  at  23,  107 
F.  2d  212,  at  224,  that  in  the  Sanders  case  “The  operation  of  the  proposed 
station  would  necessarily  result  in  such  severe  loss  of  operating  revenue 
as  to  impair  the  service  rendered  by  appellant”  [italics  supplied],  and  that 
it  was  subjection  to  such  destructive  economic  competion  which  gave  rise 
to  petitioner’s  right  to  obtain  review. 

'Mr.  Justice  Black,  Mr.  Justice  Murphy,  and  Mr.  Justice  Rutledge  took 
no  part  in  the  consideration  or  decision  of  the  case;  Mr.  Justice  Frankfurter 
and  Mr.  Justice  Douglas  dissented. 
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ticipation  in  the  proceeding  before  the  Commission  is  not  a 
matter  of  right  but  of  the  Commission’s  discretion.  Both  the 
Natural  Gas  Act  and  the  Commission’s  Rules  permit  the  grant¬ 
ing  of  intervention  in  such  situations  as  this  through  the  Com¬ 
mission’s  determination  whether  participation  in  the  proceed¬ 
ing  “may  be  in  the  public  interest”.’  It  is  to  be  noted  that  Sec¬ 
tion  15  (a)  of  the  Act,  which  governs  intervention,  states  that 
the  Commission  “may”  admit  as  a  party,  among  others,  “any 
competitor  of  a  party  to  such  proceeding”.  Thus,  it  would 
appear  that  the  Act  does  not  grant  even  a  person  whose  eco¬ 
nomic  interest  is  so  immediate  and  certain  as  a  competitor 
to  intervene  before  the  Commission  as  a  matter  of  right.  Con¬ 
sistently,  Section  1.8  (b)  of  the  Commission’s  General  Rules 
and  Regulations  (18  C.  F.  R.  1.8  (b))  draws  a  distinction 
between  those  persons  “claiming  a  right  to  intervene”  and  those 
with  “an  interest  of  such  nature  that  intervention  is  neces¬ 
sary  or  appropriate  to  the  administration  of  the  statute  under 
which  the  proceeding  is  brought”,  and  classifies  “competitor” 
as  one  of  those  who  “may  have  such  an  interest”.  Should  the 
Commission  deny  the  petition  to  intervene  of  one  asserting 
only  economic  interest  in  the  proceeding,  the  courts  would 
have  no  right  to  review  that  action  if  there  had  been  no  abuse  of 
discretion.  Brotherhood  of  Railroad  Trainmen  v.  B.  &  0. 
R.  Co.,  331  U.  S.  519,  52^-52 5. 

In  the  case  of  American  Power  &  Light  Co.  v.  Securities  and 
Exchange  Commission,  325  U.  S.  385,  the  Supreme  Court  was 
called  upon  to  determine  the  status  of  a  stockholder  to  obtain 
review  of  an  order  of  the  Securities  and  Exchange  Commission 
affecting  the  liability  of  a  corporation  to  pay  dividends.  The 
Court  there  held  (p.  388)  that  “a  stockholder  having  a  sub¬ 
stantial  financial  or  economic  interest  distinct  from  that  of 
the  corporation  which  is  directly  or  adversely  affected  by  an 

1  Section  15  (a)  of  the  Natural  Gas  Act  provides:  “Hearings  under  this 
act  may  be  held  before  the  Commission,  any  member  or  members  thereof, 
or  any  representative  of  the  Commission  designated  by  it,  and  appropriate 
records  thereof  shall  be  kept.  In  any  proceeding  before  it,  the  Commis¬ 
sion  in  accordance  with  such  rules  and  regulations  as  it  may  prescribe,  may 
admit  as  a  party  any  interested  State,  State  commission,  municipality 
or  any  representative  of  interested  consumers  or  security  holders,  or  any 
competitor  of  a  party  to  such  proceeding,  or  any  other  person  whose  par¬ 
ticipation  in  the  proceeding  may  be  in  the  public  interest.” 
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order  of  the  Commission,  irrespective  of  any  effect  the  order 
may  have  on  the  corporation,  is  a  ‘person  aggrieved’  within 
the  meaning  of  Section  24  (a)  (of  the  Public  Utility  Holding 
Company  Act.”  [Italics  supplied.]  It  is  clear  that  in  all  of  the 
foregoing  cases  the  Supreme  Court  held  that  the  person  seek¬ 
ing  to  obtain  judicial  review  was  “aggrieved”  in  that  the 
injuries  suffered  by  the  petitioners  there  involved  were  the 
immediate  and  direct  result  of  the  order  of  the  administrative 
agency.  In  none  of  these  cases  was  petitioners’  alleged  injury 
as  remote  or  conjectural  as  any  that  possibly  can  be  attributed 
to  Petitioners  in  the  instant  case,  and  in  the  National  Broad¬ 
casting  Company  case  (319  U.  S.  239,  at  248-264  and  264r-266), 
and  the  American  Power  &  Light  Company  case  (325  U.  S. 
385,  at  393-398),  there  were  dissenting  Justices  who  thought 
that  petitioners’  injuries  in  those  cases  were  too  remote  to  give 
them  statutory  standing  to  sue.  The  dissents  of  Mr.  Justice 
Frankfurter  and  Mr.  Justice  Douglas  are  interesting.  Mr. 
Justice  Frankfurter  said  (319  U.  S.  at  260) : 

*  *  *  it  must  not  be  concluded  that  anyone  who 

claims  to  be  “aggrieved”  or  who  is  in  any  way  adversely 
affected  by  Commission  action  has  a  right  to  appeal. 
As  the  prevailing  opinion  in  the  Court  of  Appeals 
pointed  out'  *  *  *  “it  seems  not  unreasonable  to 
read  the  ( Sanders )  opinion  as  requiring  by  implication 
that  there  be  probable  injury  of  a  substantial  character. 
So  much  by  way  of  limitation  seems  necessary  to  pre¬ 
vent  vindication  of  the  public  interest  from  turning  into 
mass  appeals  by  the  industry  at  large,  with  resulting 
hopeless  clogging  of  the  administrative  process  by 
judicial  review.  Likewise,  with  electrical  interference, 
it  is  hardly  necessary  to  secure  appellate  championship 
by  every  broadcaster  who  may  be  affected  in  only  a  re¬ 
mote  and  insubstantial  manner.” 

And  Mr.  Justice  Douglas  pointed  out  (319  U.  S.  at  265-266) : 

But  if  we  accept  as  constitutionally  valid  a  system  of 
judicial  review  invoked  by  a  private  person  who  has 
no  individual  substantive  right  to  protect  but  who  has 
standing  only  as  a  representative  of  the  public  interest, 
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then  I  think  we  must  be  exceedingly  scrupulous  to  see 
to  it  that  his  interest  in  the  matter  is  substantial  and 
immediate.  Otherwise,  we  will  not  only  permit  the 
administrative  process  to  be  clogged  by  judicial  review; 
we  will  most  assuredly  run  afoul  of  the  constitutional 
requirement  of  case  or  controversy. 


The  interest,  if  any,  of  the  appellant  KOA  is  the 
interest  of  a  private  person  and  accordingly  must  be 
measured  in  terms  of  private  injury.  That  interest 
must  be  substantial  and  immediate,  if  the  standard 
of  the  statute  and  if  the  constitutional  requirements  of 
case  or  controversy,  as  interpreted  by  the  Sanders  and 
Scripps-H oward  cases,  are  to  be  satisfied.  It  is  neces¬ 
sary  to  show  that  KOA  has  sustained  or  is  about  to 
sustain  some  direct  and  substantial  injury  (see  Com¬ 
monwealth  of  Massachusetts  v.  Mellon,  262  U.  S.  447, 
44S) — an  injury  which  for  the  purpose  of  this  case  must 
result  from  electrical  interference. 

The  various  United  States  Circuit  of  Appeals,  which 
have  been  confronted  with  the  questions,  have  on  the  whole 
been  consistent  in  requiring  the  injury  to  be  substantial,  direct, 
and  immediate  before  allowing  petitioner  to  obtain  judicial 
review. 

Thus,  in  Associated  Industries  v.  Ickes  (C.  C.  A.  2)  134  F. 
2d  694,  cert,  granted,  319  U.  S.  739,  dismissed  as  moot,  320 
U.  S.  707,  the  petitioner,  representing  the  consumer  members 
of  its  association,  was  seeking  review  of  an  order  of  the  Bitumi¬ 
nous  Coal  Division  setting  minimum  prices  for  coal  pursuant 
to  the  Bituminous  Coal  Act.  The  court  there  recognized  that 
in  the  absence  of  statute,  petitioner  would  lack  standing  to  sue, 
and  sought  to  reconcile  the  “standing  to  sue”  cases  with  the 
Sanders  and  Scripps-H  oward  cases,  supra,  on  the  theory  that 
the  person  “aggrieved”  represents  the  public  interest  as  a  pri¬ 
vate  attorney-general.  The  court,  however,  pointed  out  that 
not  every  person  would  be  a  “person  aggrieved”,  and  that  “a 
consumer  threatened  with  financial  loss  by  a  Commission’s 
order  which  fixes  prices  and  prevents  competition  among  those 
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from  whom  the  consumer  purchases,  is  also  a  ‘person  ag¬ 
grieved’  ”  (p.  705).  The  injury,  however,  suffered  by  the 
consumers  in  that  case  resulted  directly  and  immediately  from 
the  action  of  the  Bituminous  Coal  Division’s  setting  of  mini¬ 
mum  prices.  Any  doubt  as  to  whether  the  court  in  that  case 
was  concerned  with  the  directness  and  immediacy  of  the  injury 
was  dispelled  in  its  subsequent  opinion  in  United  States  Cane 
Sugar  Refiners  Association  v.  McNutt  (C.  C.  A.  2),  138  F.  2d 
116.  There  the  petitioners  were  sugar  refiners  seeking  review 
of  an  order  in  regard  to  sweetening  ingredients  of  canned  fruits. 
Petitioners’  claim  of  aggrievement  was  based  on  the  allegation 
that  permission  granted  canners  to  use  some  dextrose  or  com 
syrup  or  both  in  combination  with  sugar  without  in  express 
terms  so  labelling  the  product  would  diminish  the  use  of  the 
more  expensive  sugar.  The  court  refused  to  hold  that  peti¬ 
tioners  were  aggrieved,  since  the  injury,  if  any,  was  not  “some 
direct  adverse  effect  traceable  with  reasonable  certainty  to  the 
regulation  promulgated”  (p.  120).  The  court  further  stated 
(p.  120)  that  “The  adverse  effect  must  be  a  result  that  is  not 
only  reasonably  sure  to  follow  the  enforcement  of  the  regula¬ 
tions  but  will  be  ‘something  more  than  nominal  or  highly 
speculative.’  ”  The  court  pointed  out  (138  F.  2d  at  120) : 

It  is,  however,  inconceivable  that  Congress  intended 
to  permit  all  persons  who  could  show  a  remote  and  un¬ 
certain  likelihood  that  the  regulations  would  injuriously 
affect  the  market  for  their  produce  to  file  petitions  to 
review  merely  because  they  decided  that  they  had  been 
or  might  possibly  be  put  in  danger  of  that.  In  order  to 
prevent  such  obstruction  to  the  orderly  administration 
of  the  statute  by  virtually  unlimited  petitions  to  review, 
it  is  necessary  that  the  class  of  petitioners  who  have 
“standing  to  sue”  be  confined  to  those  who  can  show’ 
some  direct  adverse  effect  traceable  with  reasonable  cer¬ 
tainty  to  the  regulations  promulgated. 

As  we  said  in  the  Associated  Industries  case,  a  con¬ 
sumer  threatened  with  the  prospect  of  having  to  pay 
higher  prices  for  coal  because  of  an  order  which  fixes 
prices  and  prevents  competition  among  those  from 
w’hom  the  consumer  purchases  is  a  “person  aggrieved.” 

904595 — 30 - 4 
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The  effect  in  that  instance  was  direct  as  well  as  certainly 
adverse. 

Likewise,  in  Gilbert  v.  Securities  and  Exchange  Commission 
(C.  C.  A.  7),  146  F.  2d  513.  involving  review  of  a  reorganization 
plan  of  the  Securities  and  Exchange  Commission  under  Sec¬ 
tion  11  (f)  of  the  Public  Utility  Holding  Company  Act,  the 
court  recognized  that  whether  petitioners  were  aggrieved  would 
depend  on  the  character  of  the  orders  and  the  part  they  played 
in  the  general  scheme  of  corporate  reorganization  and  held  that 
since  the  plan  had  yet  to  be  filed  with  the  District  Court  for  an 
independent  review,  which  court  was  entirely  free  to  approve 
or  reject  it,  “It  would  seem  to  follow  that  the  legal  status  of  a 
party  before  the  Commission  would  not  be  changed  by  such 
an  order.”  (P.  514.)  “  ‘Generally  accepted  is  the  legal  tenet 
that  no  one  may  appeal  from  a  judgment  unless  he  has  an 
interest  therein,  direct,  immediate,  pecuniary,  and  substantial. 
Speaking  more  specifically,  a  party  has  an  appealable  interest 
only  when  his  property  may  be  diminished,  his  burdens  in¬ 
creased,  or  his  rights  detrimentally  affected  by  the  order  sought 
to  be  reviewed.’  Applying  the  rationale  thus  stated,  it  seems 
rather  plain  that  the  orders  complained  of  do  not  diminish  peti¬ 
tioners’  property,  increase  their  burden,  or  detrimentally  affect 
their  rights”  (pp.  514r-515).  Accordingly,  the  court  held  peti¬ 
tioners  not  to  be  “parties  aggrieved”  within  the  meaning  of 
Section  24  (a)  of  the  Public  Utility  Holding  Company  Act. 

We  think  that  the  case  of  United  States  v.  Public  Utilities 
Commission,  80  App.  D.  C.  227, 151  F.  2d  609,  does  not  contra¬ 
vene  our  position.  In  that  case,  the  United  States  in  its  ca¬ 
pacity  as  consumer  of  electric  energy  in  the  District  of  Colum¬ 
bia  was  held  to  be  a  party  “affected”  by  the  order  of  the  local 
Public  Utility  Commission  setting  rates  for  the  ensuing  year, 
and  as  such  entitled  to  seek  review  of  the  order.  It  is  clear 
that  since  the  rate  order  involved  fixed  consumer  rates,  the 
L’nited  States  as  a  consumer  was  directly  affected  thereby,  and, 
therefore,  as  in  the  Associated  Industries  case,  was  allowed  to 
obtain  judicial  review.  There  is  nothing  in  this  decision  or 
opinion  to  support  a  conclusion  that  if  the  injury  were  remote, 
indirect  or  speculative  the  court  would  still  reach  the  same  re¬ 
sult  ;  on  the  contrary,  the  court  drew  comfort  from  the  fact  that 
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Congress  in  using  “affected”  rather  than  “adversely  affected” 
or  “aggrieved”  deliberately  chose  “to  expand  the  privilege  of 
complaint  and  appeal  beyond  that  contemplated  by  words 
which  it  has  used  in  other  statutes”  (151  F.  2d  at  614).  The 
fact  is  that  this  Court  has  repeatedly  held  that  the  economic 
injury  must  be  direct  and  immediate.  See  e.  g.  Sanders  Bros. 
Radio  Station  v.  Federal  Communications  Commission,  70 
App.  D.  C.  297,  106  F.  2d  321;  Yankee  Network,  Inc.  v.  Fed¬ 
eral  Communications  Commission,  71  App.  D.  C.  11, 107  F.  2d. 
212;  National  Broadcasting  Company  v.  Federal  Communica¬ 
tion  Commission,  76  App.  D.  C.  238,  132  F.  2d  545. 

We  believe  that  the  decision  of  the  Court  in  Land  O’ Lakes 
Creameries  v.  McNutt  (C.  C.  A.  8),  132  F.  2d  653,  in  the  light 
of  subsequent  decisions  heretofore  cited  is  not  determinatiWE^f 
the  issue  herein.  That  case  involved  the  right  of  butter  pro¬ 
ducers  to  seek  review  of  an  order  of  the  Federal  Security  Ad¬ 
ministrator  establishing  a  standard  of  identity  for  oleomarga¬ 
rine  under  Section  701  (f)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  permitting  “any  person  adversely  affected,”  in 
a  case  of  actual  controversy  “to  seek  judicial  review.”  The 
Court  there  indicated  an  impression  that  the  Sanders  case  did 
away  with  the  necessity  of  direct  injury  (132  F.  2d  at  658),  but 
that  impression,  we  respectfully  submit,  was  erroneous.  And 
significantly,  the  Court  said,  “We  have,  with  some  misgivings, 
concluded  to  resolve  our  doubts  with  respect  to  our  jurisdiction 
to  review^  the  respondent’s  order  in  favor  of  the  petitioners” 
( 132  F.  2d  658) ,  and  on  the  merits  found  against  the  petitioners. 
See  discussion  of  this  case  in  United  States  Cane  Sugar  Refiners 
Ass’n  (C.  C.  A.  2),  138  F.  2d  116, 119. 

Thus,  for  the  foregoing  reasons,  w*e  respectfully  submit  that 
Petitioners  in  the  case  at  bar  have  no  standing  to  seek  judicial 
review  of  the  Commission’s  order,  and,  therefore,  their  petition 
should  be  dismissed. 
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II 

There  is  no  merit  in  petitioners’  contention  that  the  Commis¬ 
sion  must  consider  as  separate  and  independent  elements  in 
determining  whether  to  grant  a  certificate  (1)  the  effect  of 
the  proposed  natural  gas  pipeline  on  the  interests  of  pro¬ 
ducers  of  competing  fuels  and  related  labor  interests,  and 
(2)  the  relation  of  the  project  to  the  conservation  of  natural 
gas 

Petitioners  contend  in  their  brief  that  the  Commission  in 
granting  or  refusing  certificates  under  Section  7  of  the  Natural 
Gas  Act,  and  in  ascertaining  “whether  public  convenience  and 
necessity”  will  be  served  by  the  extension  of  the  natural-gas 
pipeline  into  a  new  territory,  the  Commission  is  compelled 
under  the  Act  to  give  consideration  to:  (1)  the  effect  of  the 
proposed  pipeline  upon  the  interests  of  producers  of  competing 
fuels  and  related  labor  interests  (Pet.  Br.  p.  16  et  seq.) ;  (2)  the 
conservation  of  natural  gas  (Pet.  Br.  pp.  17  et  seq.,  25-28) ; 
(3)  the  ability  of  the  certificate  applicants  to  supply  the  gas 
(Pet.  Br.  pp.  17  et  seq.,  25-26);  and  (4)  the  would-be  con¬ 
sumers’  need  for  gas  (Pet.  Br.  p.  17  et  seq.,  25-26). 

We  submit  that  the  Commission’s  certificate  order  in  ques¬ 
tion  (Jt.  App.  12-25)  was  properly  issued  in  accordance  with 
the  standards  prescribed  by  the  Natural  Gas  Act.  The  applica¬ 
ble  standards  which  control  the  question  here  are  prescribed  in 
Section  7  (e)  of  that  Act.  That  section  provides  in  pertinent 
part  that: 

a  certificate  shall  be  issued  *  *  *  if  it  is  found  that 

the  applicant  is  able  and  willing  properly  to  do  the  acts 
and  to  perform  the  service  proposed  and  to  conform  to 
the  provisions  of  the  Act  and  the  requirements,  rules, 
and  regulations  of  the  Commission  thereunder,  and  that 
the  proposed  service  *  *  *  is  or  will  be  required 
by  the  present  or  future  public  convenience  and 
necessity  *  *  *. 

The  contentions  of  Petitioners  ignore  the  complete  and  de¬ 
tailed  findings  made  by  the  Commission  in  its  orders  of  April  7 
( Jt.  App.  29-38)  and  May  3,  1949  (Jt.  App.  12-25)  which  find¬ 
ings  readily  demonstrate  that  the  Commission’s  order  was  prop¬ 
erly  issued  and  conforms  with  the  applicable  standards  pre- 
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scribed  by  Section  7  of  the  Natural  Gas  Act.  The  detailed 
findings  made  by  the  Commission  upon  consideration  of  the 
whole  record  before  it  included,  among  others,  findings  that 
the  certificate  applicant,  East  Tennessee,  “is  able  and  willing 
properly  to  do  the  acts  and  to  perform  the  service  proposed,” 
and  further,  that  the  proposed  construction  and  operation  by 
East  Tennessee  of  pipeline  facilities  for  rendering  natural  gas 
service  to  AEC  at  Oak  Ridge  “are  required  by  public  conven¬ 
ience  and  necessity”  (Jt.  App.  12-25,  at  24). 

Nowhere  within  the  Natural  Gas  Act  does  Congress  require 
that  the  Commission,  in  the  issuance  of  certificates  of  public 
convenience  and  necessity  under  Section  7,  consider  as  separate 
and  independent  elements  the  economic  effect  upon  producers 
of  competing  fuels  and  related  labor  interests^the  uses  to  which 
the  gas  is  to  be  put  with  a  view  to  conserving  that  national 
resource.  That  the  Commission  may  consider  such  matters 
in  reaching  its  decision  in  granting  or  denying  a  certificate  ap¬ 
plication,  is  an  entirely  different  thing  than  to  say  that  the 
statute  makes  such  matters  determinative  in  such  cases.  Such 
matters  involve  questions  of  discretion  and  policy  which  are 
vested  in  the  Commission.  Considerations  of  conservation  and 
economic  effect  upon  competing  fuels  and  related  labor  inter¬ 
ests  are  not  criteria  prescribed  by  the  Natural  Gas  Act.  More¬ 
over,  as  stated  by  the  Court  in  Department  of  Conservation  of 
Louisiana  v.  Federal  Power  Commission ,  148  F.  2d  746,  750 
(C.  C.  A.  5th),  where  the  Court  reviewed  similar  contentions, 
“Petitioners  do  not  point  to  us,  we  have  found  no  guiding  lan¬ 
guage  in  the  Act,  or  in  any  decision  construing  it,  which  sup¬ 
ports  this  view  or,  indeed,  points  in  this  direction.”  Notwith¬ 
standing  the  clear  ruling  of  the  Court  in  that  case,  Petitioners 
erroneously  cite  the  decision  in  support  of  their  contentions, 
as  well  as  Cia  Mexicana  De  Gas,  S.  A.  et  al.  v.  Federal  Power 
Commission,  167  F.  2d  804  (C.  C.  A.  5th).  The  decisions  in 
those  cases  obviously  are  not  authority  for  Petitioners’  con¬ 
tentions.  Actually  they  appear  to  be  authority  for  the  con¬ 
trary. 

Similarly,  in  Federal  Communications  Commission  v.  San¬ 
ders  Brothers  Radio  Station,  309  U.  S.  470,  476,  the  Court 
stated  in  reference  to  the  issuance  of  a  radio  station  license  in 
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which  the  statutory  considerations,  like  those  controlling  the 
issuance  under  the  Natural  Gas  Act  of  certificates  of  public 
convenience  and  necessity,  are  of  a  public  rather  than  a  private 
nature: 

We  conclude  that  economic  injury  to  an  existing  sta¬ 
tion  is  not  a  separate  and  independent  element  to  be 
taken  into  consideration  by  the  Commission  in  deter¬ 
mining  whether  it  shall  grant  or  withhold  a  license. 

The  record  here  shows  that  the  Commission  did  give  consid¬ 
eration  to  the  evidence  presented  by  Petitioners  before  the 
Commission  in  opposition  to  the  certificate  application  propos¬ 
ing  service  of  natural  gas  to  AEC  at  Oak  Ridge.  In  the  findings 
in  its  April  7,  1949  order,  which  was  incorporated  by  reference 
into  its  May  3, 1949  order,  the  Commission  referred  to  the  inter¬ 
vention  by  Petitioners  and  stated : 

At  the  hearings  they  presented  evidence  as  to  the 
need  of  natural  gas  by  distributing  companies  in  the 
Appalachian  area,  the  availability  of  coal  and  other  fuels 
and  the  economic  effect  of  coal  displacement  as  the  pri¬ 
mary  fuel  at  Oak  Ridge.  At  the  present  time  the  Atomic 
Energy  Commission  is  using  about  2,000  tons  of  coal 
per  day  in  its  operations  at  Oak  Ridge.  Should  natural 
gas  be  made  available,  as  proposed  in  the  instant 
proceeding,  the  Atomic  Energy  Commission’s  require¬ 
ments  for  coal  would  decline  very  substantially  notwith¬ 
standing  the  fact  that  the  Commission  contemplates 
having  facilities  that  would  permit  coal  or  natural  gas 
to  be  used  interchangeably,  or  both  at  the  same  time, 
and  further,  that  its  plans  to  maintain  as  a  safeguard 
a  reserve  stockpile  of  coal,  for  a  limited  use  in  its  every 
day  operations,  but  principally  for  use  as  a  standby 
fuel  (Jt.  App.  32-33;  see  also  Commission  order  dated 
June  29,  1949,  Jt.  App.  60-63). 

The  consideration  of  such  matters  was  within  the  wide  range 
of  discretionary  authority  granted  the  Commission  under  the 
Natural  Gas  Act  as  the  guardian  of  the  public  interest  in  deter¬ 
mining  whether  certificates  of  public  convenience  and  neces¬ 
sity  shall  be  granted.  It  is  well-settled  law  that  it  is  the  func- 
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tion  of  the  Commission  to  be  the  arbiter  of  the  public  interest, 
and  on  judicial  review  the  function  of  the  court  is  limited  to 
ascertaining  whether  there  is  warrant  in  the  law  and  the  facts 
for  what  the  Commission  has  done,  and  unless  in  some  specific 
respect  there  has  been  prejudicial  departure  from  require¬ 
ments  of  the  law  or  abuse  of  the  Commission’s  discretion,  the 
reviewing  court  is  without  authority  to  intervene,  and  it  can¬ 
not  substitute  its  own  view  concerning  what  should  be  done. 
A rkansas- Louisiana  Gas  Co.  v.  Federal  Power  Commission, 
113  F.  2d  281  (C.  C.  A.  5th) ;  Department  of  Conservation  v. 
Federal  Power  Commission,  148  F.  2d  746  (C.  C.  A.  5th); 
Kentucky  Natural  Gas  Corporation  v.  Federal  Power  Com¬ 
mission,  159  F.  2d  215  (C.  C.  A.  6th) ;  Panhandle  Eastern  Pipe 
Line  Co.  v.  Federal  Power  Commission,  83  App.  D.  C.  297,  169 
F.  2d  881  cert,  denied,  335  U.  S.  854 ;  Federal  Power  Commis¬ 
sion  v.  Hope  Natural  Gas  Co.,  320  U.  S.  591,  602;  and  United 
States  v.  Pierce  Auto  Freight  Lines,  Inc.,  327  U.  S.  515,  535- 
536;  see  also:  Interstate  Commerce  Commission  v.  Parker,  326 
U.  S.  60;  United  States  v.  Detroit  <fc  Cleveland  Navigation  Co., 
326  U.  S.  236;  and  Federal  Communications  Commission  v. 
Pottsville  Broadcasting  Co.,  309  U.  S.  134,  141,  144,  145. 

These  contentions  urged  by  Petitioners  in  their  brief,  that 
considerations  of  such  matters  as  conservation  and  economic 
effect  upon  competing  fuels  are  determinative  in  the  issuance 
of  certificates,  are  broader  than  the  predicate  established  there¬ 
for  in  Petitioners’  application  for  rehearing.  Section  19  (b) 
provides  in  pertinent  part : 

No  objection  to  the  order  of  the  Commission  shall  be 
considered  by  the  Court  unless  such  objection  shall 
have  been  urged  before  the  Commission  in  the  applica¬ 
tion  for  rehearing  unless  there  is  reasonable  ground  for 
*  failure  so  to  do. 

The  application  for  rehearing  in  question  (Jt.  App.  39—40) 
does  not  encompass  objections  to  the  Commission’s  order  as 
broad  as  those  urged  in  Petitioners’  brief,  namely,  that  consid¬ 
erations  of  conservation  and  that  the  economic  effect  upon 
producers  of  competing  fuels  and  related  labor  interests  are 
matters  which  the  Commission  must  consider  in  the  granting 
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or  refusing  of  certificates.  Such  objections  to  the  Commis¬ 
sion’s  order,  since  they  were  not  urged  before  the  Commission 
in  Petitioners’  application  for  rehearing,  under  Section  19  (b) 
are  not  to  be  considered  by  the  Court  here.  Panhandle  Eastern 
Pipe  Line  Co.  v.  Federal  Power  Commission,  324  U.  S.  635,  645, 
649. 

Thus,  it  is  clear  that  Petitioners’  contentions  in  this  regard 
are  untenable  under  the  criteria  of  the  Natural  Gas  Act  and 
applicable  court  decisions. 


Ill 

The  Commission’s  findings  that  East  Tennessee  “is  able  and 
willing  properly  to  do  the  acts  and  perform  the  service  pro¬ 
posed”  and  that  the  proposed  construction  and  operation  by 
East  Tennessee  of  pipeline  facilities  for  rendering  natural- 
gas  service  to  AEC  at  Oak  Ridge  “are  required  by  public 
convenience  and  necessity,”  are  supported  by  substantial 
evidence 

Section  19  (b)  of  the  Natural  Gas  Act,  relating  to  appeals 
from  the  Commission’s  orders,  expressly  provides: 

The  finding  of  the  Commission  as  to  the  facts,  if  sup¬ 
ported  by  substantial  evidence,  shall  be  conclusive. 

We  shall  demonstrate  that  the  finding  by  the  Commission 
that  East  Tennessee  is  “able  and  willing  properly  to  do  the 
acts  and  perform  the  service  proposed”  and  that  the  proposed 
construction  and  operation  by  East  Tennessee  of  pipeline  facili¬ 
ties  for  rendering  natural-gas  service  to  AEC  at  Oak  Ridge 
“are  required  by  public  convenience  and  necessity,”  satisfy 
this  evidentiary  standard.  The  Court  is  not  concerned  with 
whether  the  Commission  decided  these  questions  of  fact  rightly 
or  wrongly,  since  the  Court  cannot  substitute  its  judgment  for 
that  of  the  Commission.3 

*  Kentucky  Natural  Gas  Carp.  v.  Federal  Power  Commission,  159  F.  2d  215, 
217-218  (C.  C.  A.  6)  ;  Federal  Power  Commission  v.  Hope  Natural  Gas  Co., 
320  U.  S.  591,  602;  United  States  v.  Pierce  Auto  Freight  Lines,  Inc.,  327  U.  S. 
515,  535-536;  Alton  R.  Co.  v.  United  States,  315  U.  S.  15.  22-23;  National 
Labor  Relations  Board  v.  Link-Belt  Co.,  311  U.  S.  584,  596-597 ;  and  Virginia 
Railway  Company  v.  United  States,  272  U.  S.  658,  665-666. 
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(a)  The  record  shows  that  proposed  service  is  required  by  public 
convenience  and  necessity 

Under  a  written  contract,  dated  June  19,  1948,  between 
AEC  and  East  Tennessee,  the  latter  agreed  to  furnish  a  maxi¬ 
mum  of  60,000  Mcf  of  natural  gas  per  day  to  Atomic  Energy 
Commission  at  Oak  Ridge,  Tennessee,  for  a  period  of  20  years 
from  the  date  of  initial  service,  and  AEC  agreed  to  take  and 
pay  for  not  less  than  40,000  Mcf  per  day.  The  contract  is 
set  forth  in  the  record  as  Item  D-2  of  Exhibit  1  (Tr.  2009  et 
seq.) ;  pertinent  extracts  therefrom  are  in  the  printed  record 
(Jt.  App.  413-^415).  The  contract  recited  that  it  was  certi¬ 
fied  by  the  Atomic  Energy  Commission  to  be  “necessary  in 
the  interest  of  common  defense  and  security”  (Jt.  App.  413). 

Walter  J.  Williams,  Director  of  Production,  Atomic  Energy 
Commission,  testified  as  to  the  circumstances  which  impelled 
AEC  to  acquire  a  natural-gas  supply  for  its  Oak  Ridge  facilities, 
the  use  to  be  made  of  the  gas,  and  its  necessity  to  the  common 
defense  and  security  of  the  nation  (Jt.  App.  112-160). 

Williams  testified  that  AEC’s  facilities  at  Oak  Ridge,  among 
others,  include  a  gaseous  diffusion  plant,  sometimes  referred 
to  as  K-25,  at  which  Uranium-235  is  produced;  that  the  gas¬ 
eous  diffusion  plant  and  the  operation  thereof  are  matters 
which  could  not  be  discussed  fully  for  reasons  of  security;  that 
the  K-25  plant  operation  is  a  continuous  cascade  process  in 
which  the  material  is  introduced  into  the  cascade,  travels 
through  a  number  of  barriers,  and  in  the  process  U-235  is  sepa¬ 
rated  from  U-238;  and  that  the  basic  details  of  the  construction 
of  K-25  plant  and  the  nature  of  the  materials  are  such  it  is  nec¬ 
essary  that  this  plant  be  kept  in  continuous  operation.  The 
nature  of  the  processes  is  such  that  it  would  be  detrimental  to 
the  plant  itself  for  it  to  shut  down.  To  do  that,  Williams  stated, 
would  be  “a  catastrophe”  and  explained  his  use  of  that  word, 
“I  mean  if  we  shut  it  down,  so  far  as  the  security  is  concerned, 
the  production  of  materials,  it  would  be  a  catastrophe,  because 
there  is  a  great  deal  of  doubt  as  to  how  long  it  would  take 
to  get  it  started  again”  (Jt.  App.  114-115). 

He  stated  further  that  AEC  at  Oak  Ridge  used  principally 
bituminous  coal  as  fuel  for  producing  electric  power  to  operate 
K-25  (Jt.  App.  116,  123-124,  126,  130-131),  that  at  the  time 
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of  the  1949  hearings  before  the  Commission,  AEC’s  coal  require¬ 
ments  approximated  65,000  tons  per  month,  as  compared  to 
slightly  over  50,000  tons  per  month  in  1946  and  1947  (Jt.  App. 
119) ;  that  because  of  difficulties  encountered  in  obtaining  coal 
in  adequate  quantities,  particularly  from  August  1946  to  Au¬ 
gust  1947  when  AEC  used,  in  the  words  of  the  witness,  approx¬ 
imately  “130,000  tons  more  fuel  than  we  could  bring  into  Oak 
Ridge  with  all  the  effort  we  could  exert”  (Jt.  App.  117-119), 
and  after  a  study  of  the  full  problem  at  Oak  Ridge,  and  possible 
alternative  fuels,  AEC  concluded  “that  natural  gas  was  the 
fuel  that  would  best  suit”  AEC’s  purposes  (Jt.  App.  116-119, 
123-124) ;  that  AEC’s  requirements  for  natural  gas  for  K-25 
would  be  from  40,000  to  60,000,  an  average  of  54,300  Mcf  per 
day9  (Jt.  App.  117);  that,  with  gas  made  available,  AEC 
contemplated  having  facilities  that  would  permit  coal  or 
natural  gas  to  be  used  interchangeably  or  both  at  the  same 
time,  that  a  certain  amount  of  coal  would  be  used  during  regu¬ 
lar  operations  along  with  natural  gas,  that  a  reserve  stockpile 
of  coal  would  be  maintained  as  a  safeguard,  and  that  by  having 
these  different  fuels  and  different  means  of  transportation 
available  for  service  to  the  Oak  Ridge  facilities,  a  greater  degree 
of  security  and  protection  at  all  times  would  be  assured,  partic¬ 
ularly  in  the  event  of  a  national  emergency  (Jt.  App.  119-121). 

During  cross-examination  by  counsel  for  Petitioners,  Wil¬ 
liams  testified  in  part  as  follows: 

Q.  During  this  period  of  time,  commencing  with 
August  1,  1946,  and  through  that  winter  period  and 
sometime  afterward,  the  whole  country  was  suffering 
from  shortage  of  steel  and  shortage  of  cars;  wouldn’t 
that  be  a  fact?  You  weren’t  the  only  one  having 
difficulty? 

A.  No ;  that  is  what  concerns  us,  and  we  will  probably 
get  the  same  condition  again  when  an  emergency  arises 
(Jt.  App.  136;  see  also:  139-140, 147-148,  and  149-150). 

*  By  using  natural  gas  at  Oak  Ridge  AEC  estimated,  on  the  basis  of  $4.90 
per  ton  cost  of  coal  at  the  mine,  and  of  $7.00  delivered  cost,  annual  sav¬ 
ings  to  the  Government  would  approximate  $1,228,000  (Jt.  App.  151-153). 
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Williams’  testimony  also  shows  that  the  use  of  oil  as  an  alter¬ 
nate  fuel  in  lieu  of  gas  at  Oak  Ridge  was  not  feasible  for  several 
reasons,  notwithstanding  the  fact  that,  during  the  1946-47 
emergency  period,  AEC  had  burned  some  oil  at  Oak  Ridge  in 
order  to  save  coal,  utilizing  certain  tanks  which  had  been  con¬ 
structed  originally  in  connection  with  the  thermal  diffusion 
plant  but  later  converted  to  storage  capable  of  supplying  oil  for 
about  30  days  to  one  of  the  three  boilers  serving  the  K-25 
gaseous  diffusion  plant  (Jt.  App.  125-126).  Williams  testi¬ 
fied  the  other  boilers  had  not  been  converted  to  oil  for  reasons 
of  hazard,  excessive  cost,  and  unavailability  of  oil,  and  for 
other  reasons.  The  record  shows  that  another  factor  incident 
to  the  use  of  oil  is  that  the  steel  required  for  storage  tanks  and 
tank  cars  would  be  in  excess  of  that  required  to  construct  a  pipe¬ 
line  to  transport  gas;  that  with  a  two- week  turn-around,  oil 
use  would  require  approximately  700  railroad  tank  cars  to  sup¬ 
ply  the  oil  required  for  the  consumption  in  lieu  of  60,000  Mcf 
of  gas;  moreover,  that  such  a  movement  of  oil  by  rail  would 
further  burden  the  railroads  and  in  a  time  of  national  emer¬ 
gency  a  shortage  of  transportation  facilities  may  be  anticipated 
as  actually  developed  during  World  Wars  I  and  II  (Jt.  App. 
125-126, 137-139, 147,  304^305). 

Included  in  the  evidence  also  is  the  statement  made  by  AEC  I 
Commissioner  Sumner  Pike  on  December  29, 1948,  in  the  hear¬ 
ings  before  the  Department  of  Commerce,  In  the  Matter  of 
Proposed  Voluntary  Plan  under  Public  Law  395, 80th  Congress,  I 
for  Allocation  of  Steel  Products  for  Construction  of  Pipeline  to 
Supply  Natural  Gas  to  Plant  of  Atomic  Energy  Commission  at  j 
Oak  Ridge,  Tennessee  (Jt.  App.  410-411).  Pertinent  excerpts 
from  that  statement  of  Commissioner  Pike  are  reproduced 
here:  [ 

Oak  Ridge  is  the  location  of  the  only  facility  in  this 
country  for  the  production  of  Uranium-235,  one  of  the 
two  fissionable  materials  utilized  in  atomic  weapons. 
The  Oak  Ridge  production  plant  is  a  continuous  opera¬ 
tion  and  requires  large  quantities  of  power.  A  sig¬ 
nificant  portion  of  this  power,  due  to  its  character,  must 
be  generated  on  the  site.  A  sizeable  steam  generating  i 
plant,  using  pulverized  coal  as  fuel,  now  supplies  this 
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vital  power.  It  is  imperative  that  this  steam-generat¬ 
ing  plant  operate  without  any  interruption. 

The  Commission  has  given  careful  consideration  to 
what  measures  reasonably  would  be  required  in  order 
to  assure  the  continued  operation  of  the  Oak  Ridge 
facility  under  emergency  conditions  that  might  arise. 
Among  the  factors  that  have  a  direct  bearing  upon  these 
measures  are  the  vital  character  of  the  need  for  continu¬ 
ous  operations  of  the  Oak  Ridge  facility,  including  the 
steam-generating  plant,  under  emergency  conditions; 
our  experience  in  the  past  in  attempting  to  build  up  and 
maintain  a  reserve  stockpile  of  coal;  and  the  assurance 
that  would  come  from  having  two  sources  of  fuel  using 
two  different  transportation  media.  After  careful  study 
of  this  situation  the  Commission  concluded,  almost  a 
year  ago.  that  a  second  source  of  fuel,  namely  natural 
gas.  should  be  obtained  for  the  Oak  Ridge  plant. 

The  Commission  then  sought  to  secure  a  firm  and  ade¬ 
quate  source  of  natural  gas  from  a  private  supplier  in 
accordance  with  our  general  policy  of  doing  business, 
which  is  one  of  employing  and  utilizing  private  enter¬ 
prise  where  practicable  to  carry  out  our  operations. 
This  policy  is  extended  to  virtually  all  the  facilities 
which  the  Commission  owns.  Accordingly,  after  a  sur¬ 
vey  of  a  number  of  proposals,  the  Commission  in  June 
1948  entered  into  a  consumer-supplier  contract  with  the 
East  Tennessee  Natural  Gas  Company  for  delivery  to 
the  Commission  at  Oak  Ridge  of  60  million  cubic  feet 
of  gas  per  day.  The  contract  for  this  quantity  of  gas 
is  based  directly  upon  the  requirements  of  the  steam 
generating  plant  on  the  site  now  supplying  electric 
power  to  the  Oak  Ridge  production  plant  for  Uranium- 
235. 

***** 

It  is  the  considered  view  of  the  Commission,  in  the 
discharge  of  its  responsibilities  under  the  Atomic  Energy 
Act  of  1946.  that  a  second  source  of  fuel,  namely  natural 
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gas,  is  necessary  for  the  Oak  Ridge  plant  in  the  interest 
of  the  common  defense  and  security.10 

The  record  shows  that  after  consultation  with  industry,  labor, 
and  interested  government  agencies  and  after  public  hearings, 
the  Secretary  of  Commerce  and  the  Attorney  General  of  the 
United  States  on  January  28,  1949,  approved  under  Public 
Law  395,  SOth  Congress,  and  Executive  Order  9919,  a  voluntary 
plan  for  allocation  of  25,500  tons  of  22-inch  steel  line  pipe  for 
use  in  the  construction  of  a  pipeline  to  transport  natural  gas  to 
AEC’s  plant  at  Oak  Ridge  (Jt.  App.  397-406). u 

Petitioners  in  their  brief  (pp.  20,  73-74,  76)  erroneously  sug¬ 
gested  that  oil  for  use  at  Oak  Ridge  could  be  made  available 
through  oil  pipeline  facilities.  In  that  respect,  Petitioners’  own- 
expert  witness  testified  that  heavy  residual  fuel  oil,  the  type  of 
oil  used  in  large  installations  in  generating  power,  as  at  AEC’s 
Oak  Ridge  plant,  cannot  be  transported  by  pipeline  (Jt.  App. 
293, 309). 

Petitioners  in  opposing  the  certificate  application  for  author¬ 
ity  to  supply  natural  gas  for  the  generation  of  electric  energy  for 
operating  AEC’s  gaseous  diffusion  plant  at  Oak  Ridge,  pre¬ 
sented  testimony  through  J.  French  Robinson,  representing  the 
Consolidated  Natural  Gas  System,  and  John  W.  Partridge, 
representing  the  Columbia  Gas  System,  of  the  estimated  vol¬ 
umes  of  natural  gas  which  their  systems  could  sell  to  their 
existing  customers  and  to  prospective  customers  and  new  mar¬ 
kets  (Jt.  App.  193—214 ;  Orig.  Tr.  867-915,  918-948).  These 
witnesses,  however,  were  unwdlling  to  substitute  their  judg¬ 
ment  for  that  of  AEC’s  as  to  the  need  of  natural  gas  service 
at  Oak  Ridge  and  testified  that  they  were  not  opposed  to  an 
authorization  being  granted  for  service  of  natural  gas  there  in 
the  interest  of  national  security  and  defense  ( Jt.  App.  204-205, 
213-214). 

Petitioners  presented  through  F.  F.  Estes,  of  the  National 
Coal  Association,  evidence  as  to  the  location  of  coal  districts  and 
reserves,  the  production  of  coal,  the  coal  stocks,  and  supply  for 

14  Jt.  App.  410-411.  See  also  letters  of  Atomic  Energy  Commission  to 
Department  of  Commerce  regarding  allocation  of  steel  for  Oak  Ridge  pipe¬ 
line  (Jt.  App.  407-409). 

11  See  Federal  Register  dated  March  1  and  12,  1949  (14  F.  R.  923,  113S). 
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production  of  electric  energy,  including  periods  during  which 
there  had  occurred  coal  strikes,  employment  in  bituminous  coal 
mines,  and  that  the  use  of  54,300  Mcf  of  natural  gas  per  day  is 
equivalent  on  an  annual  basis  to  130,836  per  man  day’s  output 
of  coal,  and  data  as  to  increase  in  diesel  locomotives  on  the 
railroads,  particularly  the  Southern  Railroad  system  (Jt.  App. 
222-268,  415).  His  testimony  was  offered  to  show  that  ample 
coal  reserves  and  supplies  exist  in  Tennessee  and  other  states 
near  there,  and,  therefore,  that  the  AEC  should  have  no  fuel 
problem  in  the  future  ( Jt.  App.  250-251 ,  261-264) .  Estes  like¬ 
wise  was  unwilling  to  substitute  his  judgment  for  AEC’s  as  to 
whether  gas  was  required  at  Oak  Ridge  in  the  interest  of  de¬ 
fense  (Jt.  App.  265-266). 

A.  P.  McCormack,  of  the  Louisville  &  Nashville  Railroad 
Company,  testified  as  to  the  tonnage  of,  and  revenue  derived 
from,  coal  shipments  to  Oak  Ridge,  and  availability  of  that 
Company’s  railroad  equipment  (Jt.  App.  269-2SS).  L.  C.  Ad¬ 
cock  presented  similar  testimony  with  respect  to  the  Southern 
Railway  system  ( Jt.  App.  214-221 ) .  Petitioners  also  presented 
Consulting  Engineer  Raymond  A.  Ransom,  who  testified  as  to 
the  availability  of  residual  fuel  oil  for  use  at  Oak  Ridge  (Jt. 
App.  289-312). 

We  respectfully  submit  that  the  record  shows  that  the  pro¬ 
posed  natural  gas  service  to  AEC  at  Oak  Ridge  is  required  by 
public  convenience  and  necessity  and  that  the  Commission’s 
findings  to  that  effect  are  supported  by  substantial  evidence. 

(b)  The  record  shows  that  East  Tennessee  is  able  and  willing  properly  to 
do  the  acts  and  perform  the  service  proposed 

The  record  clearly  refutes  Petitioners’  contention  that  there 
is  an  absence  of  “substantial  evidence”  to  support  the  Commis¬ 
sion’s  finding  that  East  Tennessee,  “is  able  and  willing  properly 
to  do  the  acts  and  perform  the  service  proposed.”  Addition¬ 
ally,  although  not  strictly  relevant,  this  issue,  as  a  practical 
matter,  has  become  moot  because  the  natural  gas  pipeline  facil¬ 
ities  in  question  have  been  constructed  and  placed  in  operation. 
It  would  appear  that  their  present  physical  existence  and  con¬ 
tinuing  operation  are  compelling  evidence  that  the  Commission 
did  not  err  in  finding,  in  its  certificate  order  of  May  3, 1949,  that 
East  Tennessee  was  “able  and  willing”  (Jt.  App.  24,  100-101). 
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The  Commission  in  its  April  7,  1949,  order  (Jt.  App.  29-38) 
did  not  issue  a  certificate  to  East  Tennessee  because  it  found 
that  East  Tennessee  had  “not  been  able  to  show  that  Tennessee 
Gas  Transmission  Company,  from  which  it  proposes  to  obtain 
its  supply  of  natural  gas  with  which  to  serve  Oak  Ridge,  has 
an  uncommitted  capacity  in  its  pipeline  sufficient  to  provide 
a  firm  supply  of  natural  gas  to  East  Tennessee  adequate  to 
justify  authorization  of  the  pipeline  project  proposed”  (Jt. 
App.  36) .  Recognizing  that  little  time  remained  for  complet¬ 
ing  satisfactory  arrangements,  if  the  Oak  Ridge  pipeline  project 
was  to  be  completed  during  the  1949  construction  season,  the 
Commission  directed  that  the  proceeding  be  reopened  to  afford 
East  Tennessee  and  TGT  a  further  opportunity  to  present  evi¬ 
dence  of  gas  supply  (Jt.  App.  35-38). 

To  understand  and  appraise  the  gas  supply  question  before 
the  Commission,  it  is  first  necessary  to  be  informed  of  the  rela¬ 
tionship  existing  between  East  Tennessee  and  TGT,  and  of  the 
status  of  proceedings  relating  to  those  companies  pending  be¬ 
fore  the  Commission  at  the  time  of  the  March- April  1949 
hearings. 

TGT  had  committed  itself  under  a  so-called  requirements 
contract  of  September  6,  1946,  to  supply  East  Tennessee  with 
its  gas  requirements  in  a  designated  service  area  (Item  F-2 
of  Exh.  1,  Orig.  Tr.  2051  et  seq.),  and  thereafter  on  July  1, 1948, 
specifically  engaged  to  supply  60,000  Mcf  per  day  for  resale 
to  AEC  (Jt.  App.  412).  On  July  2,  1948,  TGT  filed  its  appli¬ 
cation  in  Docket  G-1070  for  authorization  to  expand  its  system 
capacity  from  1,000,000  to  1,060,000  Mcf  of  natural  gas  per 
day  and  to  sell  60,000  Mcf  per  day  to  East  Tennessee  for  resale 
to  AEC;  this  was  in  addition  to  the  expansion  from  660,000  to 
1,000.000  Mcf  daily  capacity  which  TGT  at  the  time  was  seek¬ 
ing  to  have  certificated  in  Commission  Docket  No.  G-962 
(Jt.  App.  64^65). 

Between  the  1948  filings  by  East  Tennessee  in  Docket  No. 
G-1065  and  by  TGT  in  Docket  No.  G-1070,  and  the  time  of 
the  hearings  in  the  spring  of  1949  on  those  matters,  the  Com¬ 
mission  in  Docket  No.  G-962,  held  extended  hearings  on  the 
TGT’s  application  therein,  in  which  Petitioners  actively  par¬ 
ticipated.  By  its  September  29,  1948,  order  in  Docket  No. 
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G-962  [reported  at  76  P.  U.  R.  (N.  S.)  410]  the  Commission 
found  that  TGT’s  gas  supply  showing  in  support  of  its  340,000 
Mcf  daily  capacity  expansion  was  insufficient  and  reopened  the 
proceedings  to  afford  TGT  an  opportunity  to  present  additional 
evidence  (Jt.  App.  64);  later,  by  its  December  7,  1948,  order 
in  Docket  No.  G-962  [reported  at  76  P.  U.  R.  (N.  S.)  422]  the 
Commission  authorized  part  of  the  G-962  facilities  (sometimes 
referred  to  as  “G-962- A  facilities’’)  to  provide  for  the  trans¬ 
portation  of  the  111,000  Mcf  per  day  of  the  so-called  Chicago- 
Manufacturers  contract  gas  from  Texas  to  the  Columbia  Gas 
System  in  the  Appalachian  Area  and  to  permit  connection  with 
substantial  new  gas  reserves  under  contract  to  TGT,  concern¬ 
ing  which  evidence  had  been  presented  at  the  hearings  preced¬ 
ing  the  September  29,  1948,  order  (Jt.  App.  64,  66,  70). 

Thus,  at  the  time  of  the  consolidated  hearings  on  the  Oak 
Ridge  pipeline  project,  and  the  application  of  TGT  in  Docket 
No.  G-1070  for  authority  to  supply  the  gas  therefor,  there  was 
pending  before  the  Commission  the  remainder  of  TGT’s  G-962 
application  covering  facilities  (sometimes  referred  to  as 
“G-962-B  facilities”)  for  a  system  capacity  expansion  from 
771,000  to  1,000.000  Mcf  per  day.  And  testimony  already  had 
been  presented  of  substantial  gas  reserves  to  support  the  G-962 
expansion.  Moreover,  in  the  picture  was  the  fact  that  East 
Tennessee  had  been  unable  and  did  not  then  expect  to  secure 
the  necessary  steel  pipe  to  construct  its  Lobelville- 
Chattanooga-Knoxville  pipeline  project  before  1950  (Jt.  App. 
99-100).  That  project  ultimately  involved  the  service  of 
about  64.000  Mcf  of  gas  per  day,  and  TGT  had  been  authorized 
to  supply  East  Tennessee’s  gas  requirements  therefor  by  the 
Commission’s  order  of  February  19, 1948,  in  Docket  No.  G-S08, 
In  the  Matter  of  Tennessee  Gas  Transmission  Company.  The 
record  in  Docket  No.  G-1065  shows  that  TGT  was  prepared  to 
supply  this  gas  to  East  Tennessee  and  unless  the  latter  should 
complete  its  G-889  facilities  by  the  summer  of  1949,  that  TGT 
would  have  “idle  capacity”  pending  completion  of  the  Lobel- 
ville-Chattanooga- Knoxville  line  (Jt.  App.  173). 

Faced  with  this  situation  before  it,  the  Commission  in  its 
April  7,  1949,  order  (Jt.  App.  29-38)  expressed  the  opinion 
(Jt.  App.  36)  that  “it  should  do  everything  in  its  power  to 
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explore  the  possibility  that  a  supply  of  gas  for  the  Oak  Ridge 
pipeline  can  be  made  available”,  and  took  action  to  break  the 
log- jam  by  ordering  the  hearings  that  were  held  from  April 
18  through  21, 1949  (Jt.  App.  13,  37-38). 

At  these  further  hearings,  TGT  presented  evidence  that  it 
had  entered  into  15  new  purchase  contracts  for  gas  in  about  30 
gas  fields  and  areas  ( Jt.  App.  320,  331-335, 342-345) ;  these  new 
contracts  testified  to  were  in  addition  to  the  “new  contracts 
which  were  presented  in  G-962  proceeding,”  all  except  two  of 
which  had  been  activated  by  that  time  (Jt.  App.  330-331). 
With  these  15  new  contracts,  TGT’s  president  Symonds  testi¬ 
fied  that  his  company  would  “be  able  to  make  an  adequate 
showing  not  only  for  [Docket  No.  G-]  962,  but  also  for  the  pro¬ 
posed  service  in  Docket  G-1070  (Jt.  App.  320,  334-335). 
However,  he  w*as  unwilling  to  go  forward  with  hearing  of  TGT’s 
application  in  Docket  No.  G-1070  prior  to  the  further  hearing 
on  the  Docket  No.  G-962  application,  which  began  May  4, 
1949  (Jt.  App.  319-321,  342,  349). 

Therefore,  to  prevent  further  delay  of  the  AEC  project,  the 
Commission,  on  May  3,  1949,  adopted  two  concurrent  orders: 

(1)  An  order  in  Docket  No.  G-962  (Jt.  App.  64^73)  issuing 
to  TGT  a  certificate  of  public  convenience  and  necessity  for  part 
of  the  facilities  applied  for  in  that  Docket  sufficient  to  provide 
60,000  Mcf  per  day  for  Oak  Ridge ; 

(2)  An  order  in  Docket  No.  G-1065  ( Jt.  App.  12-25)  issuing 
to  East  Tennessee  the  certificate  for  the  Oak  Ridge  pipeline 
project,  which  order  Petitioners  here  are  seeking  to  have  set 
aside. 

In  its  May  3  order  in  Docket  No.  G-1065,  the  Commission 
took  official  notice  (Jt.  App.  21-23)  of  the  proceedings  in 
Docket  No.  G-962,  particularly  its  May  3  order  therein.  The 
Commission  expressly  found  that  (Jt.  App.  23-24) 
East  Tennessee  was  “able  and  willing”  to  perform  the  service 
proposed  to  AEC.  The  taking  official  notice  of  the  G-962 
order  was  proper  in  the  circumstances,  and  in  this  respect  the 
case  at  bar  is  analogous  to  U.  S.  v.  Pierce  Auto  Freight  Lines, 
Inc.,  327  U.  S.  515. 

It  should  be  noted  that  Petitioners  were  interveners  and 
actively  participated  in  the  proceedings  in  Docket  No.  G-962, 
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as  well  as  those  relating  to  Docket  No.  G-1065,  but  have  sought 
no  court  review  of  the  May  3  G-962  certificate  order.  Obvi¬ 
ously.  by  their  petition  for  review  of  the  May  3  G-1065  order, 
Petitioners  cannot  obtain  indirectly  a  review  of  the  G-962  or¬ 
der.12  In  attacking  the  “able  and  willing”  finding  in  the  May  3 
G-1065  order.  Petitioners  in  effect  are  questioning  the  validity 
of  the  Commission’s  May  3  G-962  order  which  provided  for  the 
gas  supply  required  for  the  Oak  Ridge  project.  That  they  can¬ 
not  properly  do.  Additionally,  it  is  surprising  that  Petitioners 
should  contend  that  there  was  an  inadequate  gas  supply  for 
Oak  Ridge  since,  during  oral  argument  before  the  Commis¬ 
sion.  counsel  for  Petitioners,  in  response  to  a  question  of  one  of 
the  Commissioners,  admitted  that  the  record  in  the  G-962  pro¬ 
ceeding  did  show  sufficient  gas  reserves  for  service  to  AEC, 
even  though  TGT  had  not  then  shown  sufficient  reserves  for 
the  entire  capacity  expansion  it  proposed  (Jt.  App.  395). 

Even  had  the  Commission  not  taken  official  notice  of  the 
proceeding  and  its  concurrent  order  in  Docket  No.  G-962,  the 
record  contains  substantial  evidence  supporting  the  “able  and 
willing”  finding  in  question.  In  addition  to  evidence  already 
pointed  to  concerning  TGT’s  newly  contracted  for  and  other  gas 
reserves,  referred  to,  supra  (Jt.  App.  320.  331-335,  342-345), 
and  TGT's  contractual  obligation  to  deliver  the  needed  gas 
to  East  Tennessee  (Jt.  App.  412),  there  is  the  evidence  that 
TGT  would  have  “idle  capacity”  by  reason  of  the  delay  in  East 
Tennessee  constructing  the  facilities  previously  authorized  in 
Docket  No.  G-SS9  (Jt.  App.  173,  181);  also  the  evidence  of 
TGT's  construction  program  and  progress,  and  that  TGT  could 
“always  keep  ahead"  in  its  construction,  and  “be  able  to  meet 
all  demands  of”  its  customers  (Jt.  App.  322-330.  335-342). 
See  also:  Jt.  App.  349;  359-393,  particularly  359-363,  372,  385, 
390.  392-393;  and  416-417. 


23  In  connection  with  the  May  3  G-962  certificate  order,  the  Court  here 
can  take  judicial  notice  of  the  fact  that  on  July  26.  1949,  the  Commission 
entered  its  Opinion  No.  179  and  order  issuing  to  TGT  in  Docket  Nos.  G-962 
and  G-1070  a  certificate  authorizing  TGT  to  construct  and  operate  natural- 
gas  facilities  increasing  its  system  delivery  capacity  from  831,000  to  1,060,000 
Mcf  per  day.  Petitioners  participated  fully  in  the  G-902  and  G-1070  pro¬ 
ceedings.  Petitioners  have  not  sought  court  review  of  any  of  these  orders. 
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IV 

The  record  reveals  no  errors  of  procedure  requiring  reversal 

of  the  Commission’s  order 

Petitioners  contend  that  the  Commission’s  order  should  be 
set  aside  because  of  errors  of  procedure.  They  contend  the 
following  errors  were  committed : 

(a)  The  Commission  improperly  resorted  to  evidence  dehors 
the  record,  and  that  it  improperly  denied  Petitioners’  request 
for  reopening  the  proceedings,  in  alleged  violation  of  Section 
7  (d)  of  the  Administrative  Procedure  Act  (Pet.  Br.  15,  18-19, 
58  et  seq.) ;  and 

(b)  The  Commission  improperly  failed  in  its  April  7  and 
May  3,  1949,  orders  to  pass  upon  Petitioners’  proposed  find¬ 
ings  of  fact,  and  further,  that  the  Commission  in  its  June  29. 
1949,  order  denying  Petitioners’  request  for  reopening  and 
application  for  rehearing,  improperly  failed  “to  fully  explain 
the  reasons”  for  the  partial  rejection  contained  in  the  June  29, 
1949,  order  of  the  proposed  findings,  in  alleged  violation  of 
Section  S  (b)  of  the  Administrative  Procedure  Act  (Pet.  Br. 
15,  20,  88  et  seq.). 

We  shall  demonstrate  that  these  contentions  are  wholly  with¬ 
out  merit,  because,  when  they  are  appraised  in  the  light  of 
the  circumstances  and  the  record  here,  they  fly  squarely  in  the 
face  of  established  law  and  common  sense. 

(a)  Commission  properly  took  official  notice  of  May  3,  1949.  order  in  Docket 
No,  G-962  and  did  not  violate  section  7  (d)  of  Administrative  Procedure 
Act 

Petitioners  in  contending  (Pet.  Br.  58  et  seq.)  that  the  Com¬ 
mission  in  its  May  3  order  (Jt.  App.  12-25)  in  Docket  No.  Gr- 
1065  illegally  resorted  to  evidence  in  the  record  in  Docket  No. 
G-962,  and  that  the  Commission  in  its  June  29,  1949,  order 
(Jt.  App.  60-63)  violated  Section  7  (d)  of  the  Administrative 
Procedure  Act  by  denying  their  request  for  reopening  of  the 
G-1065  proceeding,  conveniently  ignore  the  fact  that  the 
Commission  took  notice  (Jt.  App.  23)  of  its  own  concurrent 
May  3  order  in  Docket  No.  G-962  granting  a  certificate  to 
TGT  to  supply  to  East  Tennessee  the  required  60.000  Mcf  of 
gas  for  the  Oak  Ridge  project. 
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A  reading  of  the  May  3  order  under  attack  here,  and  the 
concurrent  G-962  order  which  has  become  final,  will  disclose 
a  number  of  references  to  matters  and  facts  that  are  common 
to  both  records,  as  Petitioners  know  by  reason  of  their  active 
participation  in  both  proceedings.  Even  though  that  be  so, 
it  is  immaterial  if  effect  is  given  to,  and  the  validity  acknowl¬ 
edged,  of  the  May  3  order  in  Docket  No.  G-962,  and  its  rela¬ 
tion  to  the  Commission’s  May  3  order  in  Docket  No.  G-1065,  in 
respect  of  the  question  of  gas  supply. 

Petitioners’  contentions  in  this  case  fly  squarely  into  the  face 
of  the  clear  ruling  of  the  Supreme  Court  in  United  States  v. 
Pierce  Auto  Freight  Lines,  Inc.,  327  U.  S.  515.  That  case  con¬ 
cerned  the  validity  of  an  order  of  the  Interstate  Commerce 
Commission  granting  motor  carrier  certificates  of  public  con¬ 
venience  and  necessity.  There  were  involved  two  separate 
applications  for  motor  carrier  certificates  which  had  been  heard 
separately  before  two  joint  boards,  and  in  which  each  applicant 
and  competing  carriers  were  parties  to  both  proceedings,  which 
had  not  been  consolidated.  An  examiner  made  separate 
reports  but  the  I.  C.  C.  dealt  with  both  applications  in  a  single 
report.  The  lower  court  invalidated  the  order  on  the  ground 
that  evidence  appearing  in  only  one  record  was  used  to  sup¬ 
port  findings  in  both  cases.  The  Supreme  Court  upheld  the 
I.  C.  C.,  emphasizing  (327  U.  S.  at  528)  that  the  competing  car¬ 
riers  were  parties  to  both  proceedings  before  I.  C.  C.,  with 
full  opportunity  to  present  evidence,  cross-examine  and  other¬ 
wise  to  protect  their  interests,  analgous  to  the  situation  here. 
Here,  as  in  the  Pierce  case,  the  claim,  in  the  words  of  the  Court, 
amounts  to  (327  U.  S.  at  529-530), 

the  highly  technical  objection  that  the  Commission,  in 
the  final  stage  of  forming  its  judgment,  could  not  in 
either  case  take  account  of  what  had  been  done  in  the 
other,  notwithstanding  the  closely  related  character  and 
objects  of  the  applications  and  the  prior  proceedings. 
The  contention  in  its  farthest  reach  amounts  to  a  legal 
version  of  the  scriptural  injunction  against  letting  one’s 
right  hand  know  what  one’s  left  hand  may  be  doing. 

Obviously  it  would  be  consistent  neither  with  good 
sense  nor,  we  think,  with  the  type  of  hearing  assured  by 
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the  statute  to  force  the  Commission  to  put  on  such 
complete  blinders.  *  *  * 

It  is  true  that  ordinarily  an  administrative  agency  will 
act  appropriately,  in  a  proceeding  of  this  sort,  upon 
the  record  presented  and  such  matters  as  properly  may 
receive  its  attention  through  “official  notice.” 16  It  is 
also  true  that  this  Court,  in  appropriate  instances,  has 
limited  the  use  of  the  latter  implement  in  order  to  assure 
that  the  parties  will  not  be  deprived  of  a  fair  hearing. 
See  United  States  v.  Abiline  &  S.  R.  Co.,  265  U.  S.  274, 
286-290;  Interstate  Commerce  Commission  v.  Louis¬ 
ville  <&  Nashville  R.  Co.,  227  U.  S.  88,  93,  94.  But  in 
doing  so  it  has  not  undertaken  to  make  a  fetish  of  stick¬ 
ing  squarely  within  the  four  corners  of  the  specific  reo- 
ord  in  administrative  proceedings  or  of  pinning  down 
such  agencies,  with  reference  to  fact  determinations, 
even  more  rigidly  than  the  courts  in  strictly  judicial  pro¬ 
ceedings.  On  the  contrary,  in  the  one  case  as  in  the 
other,  the  mere  fact  that  the  determining  body  has 
looked  beyond  the  record  proper  does  not  invalidate  its 
action  unless  substantial  prejudice  is  shown  to  result. 
Market  St.  Ry  Co.  v.  Railroad  Comm.,  324  U.  S.  548, 561, 
562;  cf.  Opp  Cotton  Mills  v.  Administrator,  312  U.  S. 
126, 154, 155,  657.”  13 

No  more  is  necessary  here  than  to  apply  the  foregoing  rule 
stated  by  the  Supreme  Court.  Petitioners  do  not  claim,  either 
in  their  application  for  rehearing  (Jt.  App.  39-40),  or  request 
for  reopening  ( Jt.  App.  41^2) ,  that  any  of  the  matters  of  which 
official  notice  was  taken  could  be  disproved  by  them,  or  that 
the  matters  were  erroneous.  They  content  themselves  with 
saying  (Jt.  App.  10) : 

If  it  should  be  held  that  the  Commission  has  by  impli¬ 
cation  or  otherwise  taken  or  attempted  to  take  official 
notice  of  evidence  contained  in  such  otAer  and  unre¬ 
lated  proceedings  as  a  basis  for  a  finding  of  adequacy  of 

“For  matters  noticed  by  Courts,  for  example,  see:  Fletcher  v.  Jones,  70 
App.  D.  C.  179,  1S2-183,  105  F.  2d  58,  61-62,  cert,  denied  30S  U.  S.  555;  Red 
Canyon  Sheep  Co.  v.  Ickes,  69  App.  D.  C.  27,  31,  98  F.  2d  306,  312 ;  and  Berg  v. 
Ry.  Co.,  56  F.  Supp.  842, 847  (D.  C.  Ky.). 
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gas  supplies  and  that  taking  of  such  official  notice  was 
warranted  by  law,  the  Commission  erred  in  refusing 
Petitioners’  request  that  they  be  given  an  opportunity 
to  show  the  contrary,  as  provided  by  Section  7  (d)  of 
the  Administrative  Procedure  Act.  [Italics  supplied.] 

If  said  Section  7  (d)  is  held  applicable,  then  it  is  to  be  read  in 
conjunction  with  the  last  phrase  of  Section  10  (e)  of  the  same 
Act,  summing  up  succinctly  the  “harmless  error”  rule  and  re¬ 
quiring  the  Courts  to  take  due  account  thereof  in  review  pro¬ 
ceedings.  Pierce  case,  supra ,  and  Market  St.  Ry  Co.  v.  Railroad 
Comm.,  324  U.  S.  548,  561-562. 


(b)  Commission  gave  appropriate  consideration  to  petitioners’  proposed 
findings  and  did  not  violate  section  8  (b)  of  the  Administrative  Procedure 
Act 

Equally  without  merit  are  the  further  contentions  of  Peti¬ 
tioners  that  the  Commission  improperly  failed  to  pass  upon 
their  proposed  findings  of  fact  and  that  the  Commission,  in 
denying  their  request  for  reopening  and  their  application  for 
rehearing,  improperly  failed  “to  fully  explain  the  reasons”  for 
the  partial  rejection  of  said  proposed  findings,  in  violation  of 
Section  8  (b)  of  the  Administrative  Procedure  Act  (Jt.  App. 
10. 40;  Pet.  Br.  15,  20,  88,  et  seq.). 

Reference  only  need  be  made  to  Petitioners’  proposed  find¬ 
ings  (Jt.  App.  25-28)  and  to  the  Commission’s  April  7,  May  3, 
and  June  29  orders  (Jt.  App.  12-25,  29-38,  60-63),  to  refute 
these  contentions.  It  is  readily  evident  that  the  Commission 
did  consider  the  substance  of  Petitioners’  proposed  findings, 
particularly  is  this  evident  in  the  Commission’s  April  7  order 
[which  order  was  referred  to  and  incorporated  by  reference 
into  the  May  3  order  (Jt.  App.  23)]  where  the  Commission 
expressly  referred  to  and  briefly  reviewed  the  evidence  intro¬ 
duced  by  Petitioners  ( Jt.  App.  32-33) ;  also,  in  the  Commis¬ 
sion’s  June  29  order  the  Commission  further  considered  the 
proposed  findings  in  question  and  made  the  following  ruling: 

A  further  ground  urged  in  support  of  the  application 
for  rehearing  is  that  the  Commission  failed  to  rule  spe¬ 
cifically  upon  the  proposed  findings  and  conclusions  sub¬ 
mitted  by  the  interveners  now  applying  for  rehearing, 
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and  that  by  not  so  doing  the  Commission  has  failed  to 
comply  with  the  requirements  of  Section  8  (b)  of  the 
Administrative  Procedure  Act. 

The  evidence  presented  on  behalf  of  the  interveners 
now  seeking  rehearing,  as  well  as  the  proposed  findings 
and  conclusions  submitted  by  the  interveners,  was  con¬ 
sidered  in  reaching  our  findings  and  order  of  May  3, 1949. 
To  pass  upon  these  seriatim  would  appear  to  serve  no 
useful  purpose  when  there  are  complete  findings,  such 
as  we  have  issued  herein.  While  we  view  our  findings 
and  order  as  constituting  full  compliance  with  the  Ad¬ 
ministrative  Procedure  Act,  nevertheless  we  have  reex¬ 
amined  the  findings  and  conclusions  which  were  re¬ 
quested  by  these  interveners.  We  hereby  specifically 
reject  the  same  except  insofar  as  they  are  incorporated 
in  our  findings  and  order  of  May  3, 1949”  (Jt.  App.  62). 

Many  of  the  proposed  findings  were  not  material  to  the  Com¬ 
mission’s  granting  or  denying  a  certificate  under  Section  7  of 
the  Natural  Gas  Act.  Section  8  (b)  imposes  no  duty  upon 
the  Commission  to  pass,  seriatim,  upon  any  and  all  proposed 
findings,  regardless  of  how  immaterial  they  may  be  to  the  issues 
in  a  certificate  proceeding  under  the  Natural  Gas  Act. 

It  is  interesting  to  note  that  Section  8  (b)  of  the  Adminis¬ 
trative  Procedure  Act,  strictly  construed,  applies  only  to  pro¬ 
cedure  in  respect  of  “recommended,  initial,  or  tentative  decision, 
or  decision  upon  agency  review  of  the  decision  of  subordi¬ 
nate  officers.”  The  action  of  the  Commission  did  not  involve 
any  such  decisions,  and,  hence,  the  section  is  inapplicable. 

We  respectfully  submit  that  Petitioners’  contentions  here  are 
untenable.  The  Commission’s  findings  and  orders  in  the  cir¬ 
cumstances  were  appropriate  and  necessary  in  carrying  out  the 
applicable  provisions  of  the  Natural  Gas  Act. 

(c)  Commission  properly  denied  petitioners’  requests  for  reopening  and 

rehearing 

Petitioners,  in  their  request  filed  with  the  Commission  on 
June  13,  1949,  re  reopening  of  the  proceedings  in  Docket  No. 
G-1065  (Jt.  App.  41-42),  attached  to  their  request  a  copy  of 
the  May  23, 1949,  report  of  a  Subcommittee  of  the  Joint  Com- 
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mittee  on  Atomic  Energy  appointed  to  inquire  into  the  gas 
pipeline  proposed  for  Oak  Ridge  (Jt.  App.  43-60),  in  which 
report  the  Subcommittee  recommended  that  the  Joint  Com¬ 
mittee  should  urge  legislation  requiring  “express  authorization 
of  [Atomic  Energy]  Commission  proposals  and  programs  hav¬ 
ing  major  economic,  security,  or  production  importance,  prior 
to  Commission  actions/’  Petitioners  requested  (Jt.  App.  42) 
the  Commission  to  reopen  the  proceeding  to  consider  the  report 
in  connection  with  and  in  passing  upon  their  application  for 
rehearing  filed  on  June  2,  1949  (Jt.  App.  38-40). 

Petitioners  in  their  brief  (pp.  76-85)  refer  to  and  cite  the 
Subcommittee  report  in  an  effort  to  support  their  argument 
that  the  record  “is  devoid  of  ‘substantial  evidence’  ”  to  sup¬ 
port  the  Commission’s  “public  convenience  and  necessity” 
finding  in  its  May  3  order,  and  their  supportless  contention 
that  the  Commission’s  findings  were  reached  upon  considera¬ 
tion  of  something  other  or  less  than  the  whole  record  before  it. 

The  Subcommittee  report,  of  course,  was  irrelevant  to  any 
issues  before  the  Commission  and  incompetent  as  evidence, 
but  since  Petitioners  here  urge  consideration  of  it  by  the  Court, 
we  must  invite  attention  to  certain  subsequent  events.  In  its 
June  29  order  (Jt.  App.  60-63)  the  Commission  took  notice  not 
only  of  the  May  23  Subcommittee  report,  but  also  of  the  fact 
that  the  full  Joint  Committee  on  Atomic  Energy  held  further 
hearings  on  June  17  and  20,  1949,  concerning  the  Oak  Ridge 
natural  gas  pipeline  matter,14  stating: 

The  hearings  before  the  Joint  Committee  on  Atomic 
Energy  held  on  May  2,  and  June  17  and  20,  1949,  and 
the  subcommittee  report  of  May  23, 1949,  disclose  little, 

M  Hearings  before  Joint  Committee  on  Atomic  Energy,  81st  Cong.,  1st 
Sess..  on  ‘"Investigation  into  the  United  States  Atomic  Energy  Project,” 
on  June  17  and  20,  1949,  pp.  423-478. 

The  report  of  the  full  Joint  Committee  on  Atomic  Energy,  on  “Investiga¬ 
tion  into  the  United  States  Atomic  Energy  Commission,”  dated  October  13, 
1949  (S.  Rep.  1169.  H.  Rep.  1435,  81st  Cong.,  1st  Sess.,  pp.  2S-30),  qualifies 
considerably  the  earlier  May  23.  1949,  subcommittee  report,  with  reference 
to  the  natural  gas  pipeline  to  Oak  Ridge;  also,  the  United  States  Senate 
on  August  2, 1949,  while  considering  the  1950  Independent  Offices  Appropria¬ 
tion  Bill,  rejected  an  amendment  proposing  to  prohibit  AEC  from  using  any 
part  of  the  appropriation  for  the  purchase  of  natural  gas  for  use  as  a  fuel 
at  Oak  Ridge  (95  Cong.  Rec.  10565-10568). 
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if  any,  substance  with  respect  to  the  Oak  Ridge  pipe¬ 
line  project  that  was  not  before  the  Federal  Power  Com¬ 
mission  on  May  3, 1949,  at  the  time  it  issued  a  certificate 
for  that  line.  The  AEC  continued  to  urge  its  need  for 
natural  gas  at  Oak  Ridge  and  maintained  that  its  action 
to  procure  such  fuel  for  use  there  was  proper  and  in 
the  interest  of  security  (Jt.  App.  61-62). 

The  Commission  also  found  that  no  new  facts  had  been  pre¬ 
sented  or  alleged  by  Petitioners  warranting  a  reopening  or 
rehearing,  and  that  it  was  “necessary  and  appropriate  in  carry¬ 
ing  out  the  provisions  of  the  Natural  Gas  Act”  to  deny  Peti¬ 
tioners’  application  for  rehearing  and  request  for  reopening  the 
proceeding  in  Docket  No.  G-1065  ( Jt.  App.  63) . 

Petitioners,  in  a  further  effort  to  bolster  their  extended  argu¬ 
ment  that  the  Court  here  should  set  aside  the  Commission’s 
May  3  order,  have  extracted  from  context  language  from  that 
order  and  contend  the  Commission,  in  making  its  findings  and 
decision,  did  not  consider  the  entire  record  before  it  ( Jt.  App. 
9,  39;  Pet.  Br.  pp.  20,  77  et  seq.).  If  in  such  respect  some  am¬ 
biguity  might  have  been  said  to  have  existed,  the  Commission 
clearly  laid  it  to  rest  in  its  June  29  findings  and  order  (Jt.  App. 
62)  that  its  findings  “were  reached  upon  consideration  of  the 
entire  record.”  Cf.  Willapoint  Oysters  v.  Ewing,  174  F.  2d  676, 
695-696  (C.  C.  A.  9),  cert,  denied,  338  U.  S.  860. 

We  respectfully  submit  that  the  Commission’s  June  29  order 
denying  Petitioners’  application  for  rehearing  and  its  request 
for  reopening  was  a  proper  exercise  of  its  discretion,  United 
States  v.  Pierce  Auto  Freight  Lines,  327  U.  S.  515,  534-536, 
was  necessary  and  appropriate  in  carrying  out  the  Natural  Gas 
Act,  and  that  the  record  supports  its  findings. 
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CONCLUSION 

For  the  foregoing  reasons,  it  is  respectfully  submitted  that 
the  petition  for  review  should  be  dismissed,  but  if  the  Court 
should  hold  it  has  jurisdiction  to  entertain  the  petition,  then 
the  Commission’s  order  should  be  affirmed  for  the  reasons 
stated. 

Bradford  Ross, 

General  Counsel, 

William  S.  Tarver, 

Assistant  General  Counsel, 

Norman  A.  Flaningam, 

Attorney, 

Counsel  jor  Respondent, 
Federal  Power  Commission,  Washington,  D.  C. 

September  1950. 
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IN  THE 


UNITED  STATES  COURT  OF  APPEALS 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 


NO.  10,376 


NATIONAL  COAL  ASSOCIATION 
UNITED  MINE  WORKERS  OF  AMERICA 
RAILWAY  LABOR  EXECUTIVES  ASSOCIATION, 

Petitioners 


V. 


FEDERAL  POWER  COMMISSION, 

Respondent 


REPLY  BRIEF  OF  INTERVENER, 

EAST  TENNESSEE  NATURAL  GAS  COMPANY 

May  It  Please  The  Court: 

By  petition  for  review,  filed  pursuant  to  Section  19  of 
the  Natural  Gas  Act  (15  U.S.C.,  sec.  717r;  Act  of  June 
21,  1938,  c.  556,  sec.  19,  52  Stat.  831),  petitioners,  who  are 
hereinafter  generally  referred  to  as  the  appellant  coal, 
railroad  and  labor  interests,  seek  to  have  this  Court  re¬ 
view  and  set  aside  an  order  of  the  Federal  Power  Com¬ 
mission  granting  a  certificate  of  public  convenience  and 
necessity  authorizing  the  intervener,  East  Tennessee  Na¬ 
tural  Gas  Company,  to  construct  and  operate  natural  gas 
transmission  facilities  to  provide  not  more  than  60,000 
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Mcf  of  natural  gas  per  day  to  Atomic  Energy  Commission ’s 
plant  at  Oak  Ridge,  Tennessee,  for  use  in  the  operation 
of  the  gaseous  diffusion  plant,  known  as  K-25,  in  the  pro¬ 
duction  of  uranium  235,  one  of  the  two  fissionable  ma¬ 
terials  utilized  in  atomic  weapons. 

While  the  Federal  Power  Commission,  as  the  adminis¬ 
trative  agency  charged  with  the  administration  of  the 
Natural  Gas  Act,  is  the  respondent  on  this  appeal,  in  sub¬ 
stance  and  effect  the  parties  most  directly  affected,  other 
than  the  public  interest  in  the  national  security,  are  the 
intervener  East  Tennessee  Natural  Gas  Company,  and 
the  intervener  United  States  of  America,  which  intervened 
in  behalf  of  the  Atomic  Energy  Commission. 

By  filing  and  prosecuting  its  application  for  the  afore¬ 
said  certificate  East  Tennessee  Natural  Gas  Company 
(hereinafter  referred  to  as  East  Tennessee)  was  the  mov¬ 
ing  party  in  the  proceeding  before  the  Federal  Power 
Commission,  and  was  vigorously  supported  in  the  proceed¬ 
ing  by  the  Atomic  Energy  Commission.  By  its  findings 
and  order  of  May  3, 1949,  which  is  attacked  on  this  appeal, 
Federal  Power  Commission  granted  the  requested  certifi¬ 
cate.  In  section  (ii)  of  that  order  it  was  expressly  provided 
that  “construction  of  the  facilities  herein  authorized  shall 
be  commenced  not  later  than  June  15,  1949,  and  the 
facilities  placed  in  operation  not  later  than  January  15, 
1950”;  and  by  section  (iii)  of  the  order  it  was  expressly 
provided  that  East  Tennessee  “shall  report  to  the  Com¬ 
mission  in  writing  under  oath  the  commencement  and  com¬ 
pletion  dates  of  the  construction  of  the  facilities  herein 
authorized,  together  with  the  date  of  commencement  of 
operations.”  (app.  vol.  I,  p.  25). 
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Under  the  express  provisions  of  section  19  of  the  Na¬ 
tural  Gas  Act  the  proceedings  in  this  Court  “do  not, 
unless  specifically  ordered  by  the  Court,  operate  as  a 
stay  of  the  Commission’s  order”;  and  petitioners  did  not 
seek  to  stay  the  Commission’s  order.  Under  the  law,  as 
well  as  by  force  of  economic  and  contractual  compulsion, 
East  Tennessee  was  constrained  to  construct  its  facilities 
and  place  them  in  operation  without  awaiting  the  outcome 
of  this  appeal. 

As  shown  by  the  report  in  writing  under  oath  filed  by 
East  Tennessee  with  the  Federal  Power  Commission  on 
January  11,  1950  (app.  vol.  I,  pp.  100-101),  construction 
of  the  authorized  facilities  was  commenced  June  13,  1949, 
and  on  January  2,  1950,  construction  was  substantially 
completed  and  the  facilities  placed  in  operation,  at  a  total 
cost  of  approximately  ten  million  dollars. 

By  their  petition  for  review  the  appellant  coal,  railroad 
and  labor  interests,  motivated  by  their  selfish  interests 
to  promote  the  consumption  of  coal  in  competition  with 
natural  gas,  would  have  the  Court  set  aside  the  aforesaid 
certificate  order  of  the  Federal  Power  Commission  under 
which  the  facilities  have  been  completed  and  placed  in 
operation,  notwithstanding  the  steadfastly  maintained  po¬ 
sition  of  the  Atomic  Energy  Commission  that  natural  gas 
service  to  its  Oak  Ridge  plant  is  necessary  for  the  common 
defense  and  security  of  the  nation. 

STATUTES  INVOLVED 

The  statutes  involved  are  set  out  in  the  brief  for  pe¬ 
titioners,  pp.  10-14. 
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SUMMARY  OF  ARGUMENT 

(1)  The  appellant  coal,  railroad  and  labor  interests 
have  no  standing  to  prosecute  their  petition  for  review. 
Their  only  interest  in  the  case  at  bar  is  their  economic 
interest  in  promoting  the  consumption  of  coal,  and  the 
indirect  economic  effect  on  them  resulting  from  the  dis¬ 
placement  of  coal  by  natural  gas.  But  having  no  legal 
right  to  monopolistic  protection  against  the  competitive 
use  of  natural  gas,  and  by  being  only  indirectly  affected 
thereby,  they  are  not  “aggrieved  parties,’ ’  within  the 
meaning  of  the  Natural  Gas  Act,  nor  “persons  suffering 
legal  wrong,”  within  the  meaning  of  the  Administrative 
Procedure  Act. 

A  corollary  reason  supporting  the  same  conclusion  is 
that  questions  of  conservation  and  economic  effect  of 
natural  gas  upon  those  interested  in  competing  fuels 
involve  only  questions  of  discretion  or  policy  which  are 
vested  solely  in  the  Commission,  and  present  no  justiciable 
issue  on  petition  for  review. 

(2)  Section  19  of  the  Natural  Gas  Act  provides  that 
“the  findings  of  the  Commission  as  to  the  facts,  if  sup¬ 
ported  by  substantial  evidence,  shall  be  conclusive.”  Ac¬ 
cordingly,  it  is  the  settled  law  that  it  is  the  function  of 
the  Commission  to  be  the  arbiters  of  the  paramount  public 
interest,  and  on  judicial  review  the  function  of  the  Court 
is  limited  to  ascertain  whether  there  is  warrant  in  the  law 
and  the  facts  for  what  the  Commission  has  done;  and 
unless  in  some  specific  respect  there  has  been  procedural 
departure  from  the  requirements  of  the  law,  or  abuse  of 
the  Commission’s  discretion,  the  reviewing  Court  is  with¬ 
out  authority  to  intervene,  or  to  substitute  its  own  views 
concerning  what  should  be  done. 
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(3)  The  certificate  order  under  review  was  properly 
issued  under  applicable  standards  prescribed  by  the  Na¬ 
tural  Gas  Act.  These  applicable  standards  are  prescribed 
in  Section  7(e),  which  states  that  a  certificate  “shall  be 
granted  *  *  if  it  is  found  that  the  applicant  is  able  and 
willing  properly  to  do  the  acts  and  perform  the  service 
proposed  *  *  and  that  the  proposed  service  *  *  is  or  will 
be  required  by  the  present  or  future  public  convenience 
and  necessity.” 

The  contentions  of  the  appellant  coal,  railroad  and 
labor  interests  on  the  merits  involve  nothing  more  than 
an  expression  of  dissatisfaction  with  the  Commission’s 
certificate  order,  and  a  desire  to  have  their  own  opinions 
and  contentions  substituted  for  findings  made  by  the 
Commission  upon  substantial  evidence. 

(4)  The  contention  that  the  Commission’s  certificate 
order  is  not  based  on  adequate  findings  simply  disregards 
the  very  full  and  complete  findings  set  out  in  the  Com¬ 
mission’s  orders  of  April  7  and  May  3,  and  ignores  the 
settled  rule  that  “the  Commission  is  not  compelled  to 
annotate  to  each  finding  the  evidence  supporting  it” 

(5)  The  contention  that  the  Commission  erred  in  not 
granting  the  proposed  findings  submitted  by  appellant 
coal,  railroad  and  labor  interests  is  nothing  more  than 
arguing  that  the  Commission’s  findings  are  not  supported 
by  substantial  evidence,  because  so  far  as  the  proposed 
findings  are  controversial  or  material  they  are  substan¬ 
tially  the  converse  of  the  findings  made  by  the  Commis¬ 
sion,  and  were  expressly  denied  by  the  Commission  for 
that  reason. 
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(6)  The  Commission  did  not  delegate  its  function,  or 
vitiate  its  findings,  by  giving  weight  to  the  “strong  repre¬ 
sentations  made  by  the  Atomic  Energy  Commission.” 
These  “strong  representations”  were  made  by  record 
evidence,  and  the  contention  that  the  Commission’s  find¬ 
ings  were  improperly  based  solely  on  such  representations 
amounts  to  no  more  than  contending  that  they  were  made 
solely  on  clear  and  cogent  evidence.  Furthermore,  the  par¬ 
ticular  language  in  the  Commission’s  order  relied  upon  in 
support  of  the  contention,  as  stated  by  the  Commission  in 
overruling  the  petition  for  rehearing,  is  “cited  out  of 
context  and  fails  to  give  effect”  to  the  Commission’s 
findings  as  a  whole. 

(7)  The  Commission  did  not  illegally  resort  to  evidence 
dehors  the  record.  Adversary  contention  to  the  contrary  is 
based  on  the  fact  that  in  the  certificate  order  of  May  3, 
now  under  review,  the  Commission  took  judicial  notice  of 
another  certificate  order  contemporaneously  issued  in  the 
interrelated  and  pending  proceedings  In  the  Matter  of 
Tennessee  Gas  Transmission  Company,  Docket  No.  G-962, 
as  an  additional  basis  for  the  Commission’s  finding  that 
an  adequate  gas  supply  was  available  to  East  Tennessee 
for  the  service  to  the  Atomic  Energy  Commission.  It  is 
submitted  that  this  was  not  error,  because: 

(a)  The  contentions  urged  in  adversary  argument  are 
broader  than  the  necessary  predicate  established  therefor 
in  the  petition  for  rehearing. 

(b)  By  admitting  of  record  in  the  oral  argument  in  the 
case  at  bar  that  the  record  in  the  G-962  proceedings  showed 
that  Tennessee  Gas  Transmission  Company  had  sufficient 
gas  reserves  for  the  proposed  service  by  East  Tennessee 
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to  the  Atomic  Energy  Commission  appellant  coal,  rail¬ 
road  and  labor  interests  estopped  themselves  from  in¬ 
voking  the  right  to  prove  anything  to  the  contrary,  and 
this  was  the  only  controversial  factual  issue  involved  in 
the  G-962  order  of  Mav  3. 

(c)  All  contentions  on  this  phase  of  the  case  were 
rendered  moot  by  the  Commission’s  subsequent  order  of 
July  29,  1949,  In  the  Matter  of  Tennessee  Gas  Transmis¬ 
sion  Company,  Dockets  No.  G-962  and  G-1070,  in  which  the 
appellant  coal,  railroad  and  labor  interests  intervened  and 
were  afforded  a  full  hearing  respecting  all  of  the  con¬ 
tentions  now  urged  on  this  phase  of  the  case;  and  this 
Court  can  and  should  take  judicial  notice  of  this  subsequent 
Commission  order  of  July  29,  1949. 

(d)  In  contemporaneously  dealing  with  separate  but 
interrelated  cases  an  administrative  agency  is  not  required 
to  put  on  “blinders”  nor  follow  “the  scriptural  injunction 
against  letting  one’s  right  hand  know  what  one’s  left  hand 
is  doing.” 

(e)  Even  though  all  references  to  the  Commission’s 
order  of  May  3  in  the  G-962  proceedings  be  treated  as 
stricken,  the  Commission’s  certificate  order  of  Mav  3 
in  the  case  at  bar  is  still  supported  by  substantial  evidence, 
and  it  is  immaterial  whether  the  Commission  should  have 
taken  judicial  notice  of  additional  and  buttressing  evidence. 
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REVIEW  OF  FACTS  MATERIAL  TO  CONSIDERATION 
OF  QUESTIONS  PRESENTED 

While  the  formal  statement  of  the  case  set  forth  in  the 
brief  of  appellant  coal,  railroad  and  labor  interests  is 
substantially  correct,  it  is  confined  rather  narrowly  to  a 
mere  statement  of  the  procedural  steps  by  which  the  case 
progressed  through  the  Federal  Power  Commission  and 
reached  this  Court. 

The  questions  presented  in  this  case  on  the  merits  are 
almost  entirely  factual,  and  can  scarcely  be  comprehended 
without  a  knowledge  of  the  practical  problems  involved, 
their  interrelation,  and  how  they  were  dealt  with  by  the 
Commission.  For  this  reason,  and  as  a  somewhat  extended 
preface  to  our  argument,  we  deem  it  necessary  to  set  forth 
the  following  review  of  the  facts. 

The  Facts  Showing  that  Proposed  Service  is 
Required  by  Public  Convenience  and  Necessity 

By  written  contract  of  June  19,  194S,  East  Tennessee 
agreed  to  furnish  a  contracted  demand  of  60,000  Mcf  of 
natural  gas  per  day  for  the  use  of  the  facilities  of  the 
Atomic  Energy  Commission  at  Oak  Ridge,  Tennessee,  for 
a  period  of  twenty  years  from  the  date  of  initial  service, 
with  the  buyer  agreeing  to  take  and  pay  for  not  less  than 
40,000  Mcf  per  day.  Pertinent  excerpts  of  the  contract  are 
set  forth  in  the  printed  record  (app.  vol.  IT,  pp.  413-415) 
and  the  entire  contract  is  set  forth  in  the  original  record 
as  Item  D-2  of  Exhibit  1,  (tr.  7,  p.  1946,  et  seq). 

Attention  is  called  to  the  fact  that  in  said  contract  it  is 
provided  that  “deliveries  hereunder  shall  have  priority 
over  all  other  deliveries  made  or  to  be  made  by  the  Gas 
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Company  for  industrial  use”  (app.  vol.  II,  p.  415);  and 
in  said  contract  it  is  certified  by  tbe  Atomic  Energy  Com¬ 
mission  that  gas  service  under  the  contract  is  “necessary 
in  the  interest  of  the  common  defense  and  security”  (app. 
vol.  II,  p.  13). 

The  circumstances  and  conditions  which  impelled  the 
Commission  to  acquire  the  aforesaid  gas  supply,  its  in¬ 
tended  use,  and  its  essentiality  to  common  defense  and 
security  were  testified  to  in  detail  by  the  witness,  Walter 
J.  Williams,  Director  of  Production  for  the  Commission 
(app.  vol.  I,  pp.  112-160),  and  are  summarized  in  a  state¬ 
ment  of  Commissioner  Sumner  Pike  made  Exhibit  6  (app. 
vol.  II,  pp.  410-412).  Brief  but  pertinent  excerpts  from 
the  statement  of  Commissioner  Pike  are  as  follows : 

“Oak  Ridge  is  the  location  of  the  only  facility  in 
this  country  for  the  production  of  Uranium-235,  one 
of  the  two  fissionable  materials  utilized  in  atomic 
weapons.  The  Oak  Ridge  production  plant  is  a  con¬ 
tinuous  operation  and  requires  large  quantities  of 
power.  A  significant  portion  of  this  power,  due  to  its 
character,  must  be  generated  on  the  site.  A  sizeable 
steam  generating  plant,  using  pulverized  coal  as  fuel, 
now  supplies  this  vital  power.  It  is  imperative  that 
this  steam  generating  plant  operate  without  any  in¬ 
terruption. 

“The  Commission  has  given  careful  consideration 
to  what  measures  reasonably  would  be  required  in 
order  to  assure  the  continued  operation  of  the  Oak 
Ridge  facility  under  emergency  conditions  that  might 
arise.  Among  the  factors  that  have  a  direct  bearing 
upon  these  measures  are  the  vital  character  of  the 
need  for  continuous  operation  of  the  Oak  Ridge  fa¬ 
cility,  including  the  steam  generating  plant,  under 
emergency  conditions;  our  experience  in  the  past  in 
attempting  to  build  up  and  maintain  a  reserve  stock- 
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pile  of  coal;  and  the  assurance  that  would  come  from 
having  two  sources  of  fuel  using  two  different  trans¬ 
portation  media.  After  careful  study  of  this  situation 
the  Commission  concluded,  almost  a  year  ago,  that 
a  second  source  of  fuel,  namely  natural  gas,  should 

be  obtained  for  the  Oak  Ridge  plant. 

•  «  • 

“It  is  the  considered  view  of  the  Commission,  in 
the  discharge  of  its  responsibilities  under  the  Atomic 
Energy  Act  of  1946,  that  a  second  source  of  fuel, 
namely  natural  gas,  is  necessary  for  the  Oak  Ridge 
plant  in  the  interest  of  the  common  defense  and 
security.”  (App.  vol.  II,  pp.  410-412). 

The  nature  of  the  production  plant  for  Uranium-235, 
known  in  the  record  as  K-25,  referred  to  above  by  Com¬ 
missioner  Pike,  is  further  detailed  in  the  testimony  of  Mr. 
Williams,  and  is  further  disclosed  in  the  Fifth  Semi-annual 
Report  of  the  Atomic  Energy  Commission,  entitled 
“Atomic  Energy  Development  1947-1948,”  printed  by  the 
United  States  Government  Printing  Office,  which  was 
expressly  referred  to  in  the  record  and  request  made  that 
judicial  notice  thereof  be  taken  (app.  vol.  I,  pp.  123-124). 
At  page  17  of  this  printed  report  a  picture  of  the  K-25 
plant  is  shown  and  in  the  caption  thereto  the  plant  is 
described  as  follows :  “K-25,  built  during  the  war  to  extract 
fissionable  U  235  from  normal  uranium,  is  the  largest 
continuous  process  plant  in  the  world  under  one  roof — 
a  60-acre  roof.  Each  side  of  the  giant  “U”  (center)  is 
half  a  mile  long  and  four  stories  high.” 

Mr.  Williams  gave  detailed  testimony  concerning  the 
operation  of  K-25,  so  far  as  consistent  with  security,  and 
expressly  testified  that  “it  is  not  like  any  other  manu¬ 
facturing  operation,  it  is  a  plant  that  runs  twenty-four 
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hours  a  day  for  every  day  in  the  year”;  that  “we  just 
simply  can’t  shut  it  down”;  and  that  “it  would  be  a 
catastrophe  in  my  opinion  if  we  shut  it  down  *  *  because 
there  is  a  great  deal  of  doubt  how  long  it  would  take  to 
get  it  started  again.”  (app.  vol.  I,  pp.  115,  127-129). 

Mr.  Williams  further  testified  that  bituminous  coal  was 
the  fuel  then  used,  but  that  as  a  result  of  a  study  com¬ 
menced  in  1946  “covering  all  phases  of  the  problem,  con¬ 
sidering  other  alternative  fuels  and  going  into  the  problem 
quite  thoroughly”  the  conclusion  was  reached  “that  na¬ 
tural  gas  was  the  fuel  that  would  best  suit  our  purposes” 
(app.  vol.  I,  p.  16).  The  witness  further  testified  that  the 
facilities  of  K-25  would  be  equipped  to  burn  coal  and 
natural  gas  interchangeably  or  simultaneously ;  that  there¬ 
by  K-25  "would  have  available  two  different  fuels  using 
different  transportation  media;  that  “we  feel  it  is  im¬ 
perative  that  we  have  an  alternate  supply  of  fuel,”  and 
that  two  different  fuels  using  different  transportation 
media  -were  regarded  “as  of  very  great  importance  due 
to  the  place  this  plant  has  in  the  production  of  material, 
and  in  the  security  picture,”  and  that  the  decision  was 
made  “after  full  consideration  of  the  various  elements 
which  properly  should  be  considered  by  it  in  arriving  at 
a  decision.”  (app.  vol.  I,  pp.  120-121). 

When  cross-examined  with  respect  to  the  economic  effect 
on  those  interested  in  the  production  and  transportation 
of  coal  which  would  be  displaced  by  the  use  of  natural 
gas,  Mr.  Williams  gave  the  following  most  pertinent  testi¬ 
mony: 

“Q  Has  your  Commission  given  any  consideration 
to  the  effect  that  your  proposal  might  have  on  the 
employment  of  coal  miners  in  the  area  down  there 
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where  you  get  coal?  Do  you  know  anything  about  that? 

A  I  would  like  to  answer  this  by  referring  to  the 
responsibility  of  the  Commission,  the  policy  that  is 
laid  down  by  the  Congress  for  the  Commission,  and 
I  would  like  to  read  this  sentence  or  two  from  Public 
Law  5So,  79th  Congress,  Section  I : 

“  ‘Accordingly  it  is  hereby  declared  to  be  the  policy 
of  the  people  of  the  United  States  that,  subject  at  all 
times  to  the  paramount  objective  of  assuring  the  com¬ 
mon  defense  and  security,  development  and  utilization 
of  atomic  energy  shall,  so  far  as  practicable,  be  di¬ 
rected  toward  improving  the  public  welfare,  increas¬ 
ing  the  standard  of  living,  strengthening  free  com¬ 
petition  and  private  enterprise,  and  promoting  world 
peace.  ’ 

“Paramount  to  the  principal  objective  of  protecting 
the  common  defense  and  security. 

“Xow,  as  a  policy,  the  Commission  considers  the 
plight  of  the  people  as  a  whole  of  the  United  States, 
when  it  is  making  decisions,  because  of  the  type  of 
work  in  which  the  Commission  is  engaged,  which  does 
apply  to  all  people  of  the  United  States.  (App.  vol.  I, 
pp.  147-14S). 

•  #  • 

“Q  Mr.  Williams,  under  present  conditions  and 
for  the  foreseeable  future,  so  far  as  you  can  see  into 
it,  there  is  nothing  that  would  indicate  any  present 
urgency  for  the  installation  of  natural  gas  at  Oak 
Ridge,  is  there? 

A  There  is  the  necessity,  yes,  sir;  there  is  the 
potential  urgency,  certainly.  You  don’t  wait  for  an 
emergency  to  come  before  you  take  some  steps  to 
obviate  emergency  if  you  can  help  it,  and  in  times 
when  it  is  possible  to  get  the  gas  line  in  we  believe 
that  we  should  get  it  in  so  if  an  emergency  arises  we 
wall  be  in  an  operating  condition. 

Q  Well,  if  it  should  be  shown  in  this  case  that  the 
installation  of  the  service  at  Oak  Ridge  might  impair 
service  to  people  in  communities  now  using  natural 
gas  who  would  get  it  for  cooking  and  heating  and  that 
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sort  of  thing,  or  for  industry  where  they  need  it  for 
metallurgical  purposes,  and  other  highly  beneficial 
uses,  would  you  say  that  the  urgency  was  such  that 
they  should  be  deprived  of  gas  service  so  that  this 
installation  can  be  made  at  Oak  Ridge. 

A  We  feel  that  the  necessity  for  keeping  the  gas¬ 
eous  diffusion  plant  in  operation  in  sufficiently  im¬ 
portant  td  all  the  people  in  the  United  States  that  we 
should  have  a  gas  line  into  this  plant. 

Q  But  you  cannot  point  to  anything  specific  on  the 
horizon  that  would  indicate  an  emergency  condition 
such  as  you  experienced  in  1946  or  ’47  ? 

A  No  more  than  you  can  read  in  the  newspapers 
every  day. 

Q  By  that  you  mean  we  might  get  into  a  war,  is 
that  right? 

A  Possibly.”  (App.  vol.  I,  pp.  149-150). 

#  *  m 

Q  Are  you  familiar  with  the  report  of  the  Presi¬ 
dent’s  Committee  on  the  Council  of  Economic  Ad¬ 
visers  filed  in  January? 

A  I  have  had  that  on  my  desk  for  a  long  time,  but 
I  have  simply  not  had  time  to  read  it.  I  intend  to 
read  it,  but  I  haven’t. 

Q  Well,  with  respect  to  the  fuel  situation,  I  am 
just  going  to  quote  a  line  from  page  54,  which  says: 

‘A  sound  conservation  policy  should  encourage  the 
use  of  water  power  and  coal  as  against  the  more 
quickly  exhaustable  oil  and  natural  gas.’ 

Now,  do  you  know  whether  the  Commission  has 
given  any  consideration  to  the  policy  of  that  Com¬ 
mittee  as  reported  by  the  President  to  the  Congress 
in  January  from  this  report? 

A  Specifically  no,  I  don’t  know. 

Q  You  'would  agree  that  that  is  a  pretty  good  con¬ 
servation  policy,  wouldn’t  you,  if  it  is  possible  to 
achieve  it? 

A  Generally  speaking  that  is  good  conservation 
policy  if  you  forget  the  security  and  defense.”  (App. 
vol.  1  pp.  155-156). 
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It  was  such  cogent  testimony  as  this  by  Mr.  Williams 
and  the  aforesaid  statement  by  Commissioner  Sumner 
Pike  and  the  argument  of  counsel  before  the  Commission, 
which  constituted  “the  strong  representations  made  by 
the  Atomic  Energy  Commission,  ’ ’  to  which  the  Federal 
Power  Commission  referred  in  its  certificate  order  of  May 
3, 1949,  which  appellants  now'  seek  to  have  set  aside.  While 
petitioners  criticize  the  Federal  Power  Commission  for 
attaching  w-eight  to  these  strong  representations  (brief, 
pp.  77-85),  it  is  significant  that  not  a  single  witness  inter¬ 
rogated  on  the  subject  was  willing  to  assume  the  responsi¬ 
bility  of  substituting  his  opinion  on  the  need  for  gas  at 
K-25  for  the  considered  judgment  of  the  Atomic  Energy 
Commission  (Gardiner  Symonds,  of  Tennessee  Gas  Trans¬ 
mission  Company,  app.  vol.  I,  pp.  170-171;  J.  French 
Robinson,  of  the  Consolidated  Gas  Company  and  its  affili¬ 
ates,  app.  vol.  I,  pp.  204-205;  John  W.  Partridge,  of  the 
Columbia  Gas  System  and  its  affiliates;  app.  vol.  II,  pp. 
213-215;  F.  F.  Estes,  of  the  National  Coal  Association, 
app.  vol.  II,  pp.  264-266). 

In  addition  to  this  testimony,  Malcolm  F.  Orton,  who 
appeared  at  the  re-opened  hearing  on  behalf  of  the  New 
York  Public  Service  Commission,  expressly  stated  in  the 
record  that  “we  are  not  going  to  raise  any  question  re¬ 
garding  the  order  of  April  7  respecting  the  Atomic  Energy 
Commission  requiring  that  gas”  (app.  vol.  II,  p.  318). 

In  addition  to  the  foregoing,  the  record  further  shows 
that  the  proposed  use  of  natural  gas  by  the  Atomic  Energy 
Commission  w~as  taken  up  with  the  Director  of  the  Bureau 
of  Mines,  who  said  that  the  Bureau  “under  these  circum¬ 
stances,  wrould  interpose  no  objection”  (app.  vol.  I,  p.  159). 
Attention  further  is  called  to  the  fact  that  the  proposed 
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use  of  gas  by  the  Atomic  Energy  Commission  at  Oak  Ridge 
was  approved  by  the  Secretary  of  Commerce  and  by  the 
Attorney  General  of  the  United  States,  in  approving  a 
voluntary  plan  under  Public  Law  395,  80th  Congress,  for 
allocation  of  steel  products  for  the  East  Tennessee  gas 
line  for  the  Atomic  Energy  plant  at  Oak  Ridge  (app.  vol. 
II,  pp.  397-411),  which  allocation  was  made  necessary  by 
the  unavailability  of  gas  transmission  pipe  on  the  open 
market  (app.  vol.  II,  pp.  186-189). 

Further  testifying  on  the  use  of  gas  for  the  K-25  plant, 
Mr.  Williams  stated  that,  on  the  basis  of  an  estimated 
daily  consumption  of  54,000  Mcf,  the  gas  would  displace 
approximately  797,525  tons  of  coal  per  year,  at  an  average 
cost  at  the  boilers  of  $7.00  per  ton;  and  that  this  use  of 
gas  would  result  in  a  fuel  cost  savings  of  $1,228,000.00, 
without  taking  into  account  such  additional  costs  on  coal 
use  as  the  ash  removal  (app.  vol.  I,  pp.  151-153).  This 
estimated  annual  savings  of  $1,228,000.00  to  be  accom¬ 
plished  through  the  use  of  gas  did  not  take  into  account  a 
10%  freight  increase  testified  to  later  by  L.  C.  Adcock, 
of  the  Southern  Railway  System,  which  showed  that  on 
the  volume  of  coal  for  the  Oak  Ridge  plant  handled  by 
Southern  Railway  System  alone  the  freight  increase  would 
amount  to  $81,239.87  per  year,  whereby  the  savings  through 
the  use  of  gas  would  be  correspondingly  increased  (app. 
vol.  II,  p.  215). 

With  respect  to  the  suggested  use  of  oil  as  an  alternate 
fuel  in  lieu  of  gas,  the  testimony  showed  that  instead  of 
oil  producing  a  substantial  savings  over  the  use  of  coal,  oil 
would  cost  the  equivalent  of  $17.00  per  ton  as  compared 
with  the  aforesaid  cost  of  $7.00  per  ton  for  coal  (app.  vol.  I, 
pp.  125-127).  Even  petitioners’  own  expert  witness  testi- 
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fled  that  the  use  of  oil  “would  about  double  the  fuel  bill 
for  the  period  of  time  they  used  that  oil”  (app.  vol.  II, 
pp.  312-299).  Other  objections  to  the  use  of  oil  are  that  it 
would  be  in  short  supply  in  times  of  emergency  (app.  vol. 
I,  p.  127;  vol.  II,  pp.  304-305) ;  that  there  is  an  element  of 
risk  incident  to  oil  storage  due  to  ‘ 1  the  possibility  of  tanks 
breaking,  and  the  danger  of  lightning  striking  tanks,  the 
danger  of  fire  and  sabotage”  (app.  vol.  I,  p.  147);  and  a 
further  serious  objection  is  that  the  steel  required  for 
storage  tanks  and  tank  cars  would  be  largely  in  excess  of 
the  steel  required  to  construct  a  pipe  line  to  transport 
gas  (app.  vol.  I,  p.  126).  Still  another  factor  incident  to 
the  use  of  oil  is  that  with  a  two-week  turn  around  it  would 
take  in  the  neighborhood  of  700  railroad  tanks  cars  to 
supply  the  oil  required  for  consumption  in  lieu  of  60,000 
Mcf  of  gas.  (app.  vol.  I,  p.  138).  Furthermore,  such  a 
movement  of  oil  by  rail  obviously  would  further  burden  the 
railroads,  and  in  a  time  of  national  emergency  a  shortage 
of  transportation  facilities  may  be  anticipated  just  as  it 
developed  during  the  last  war  and  during  the  first  world 
war  (app.  vol.  II,  pp.  263-264,  305-306). 

Incidentally,  it  may  be  noted  that  petitioners  are  in 
error  in  suggesting  in  their  brief  that  oil  for  use  at  Oak 
Ridge  could  be  supplied  by  pipe  line.  Their  own  expert 
witness  testified  that  heavy  residual  fuel  oil  is  the  type  of 
oil  in  greatest  supply  and  the  type  that  is  used  in  large 
installations  in  generating  power,  such  as  would  be  con¬ 
templated  by  the  use  of  oil  at  the  K-25  plant  (app.  vol.  II, 
pp.  293-299),  and  that  this  heavy  residual  fuel  oil  cannot 
be  transported  by  pipe  line  (app.  vol.  II,  p.  309).  The  ref¬ 
erence  in  the  record  to  the  possibility  of  transporting  oil 
to  Oak  Ridge  by  pipe  line  was  with  respect  to  lighter 
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distillate  oils,  which  are  used  by  railroads  for  diesels  (app. 
vol.  II,  p.  293)  and  are  nsed  for  residential  heating,  bnt 
distillate  oils  were  in  short  supply  during  the  last  war 
(app.  vol.  II,  pp.  311),  and  reasonably  may  be  expected 
to  be  in  short  supply  in  another  time  of  great  emergency. 

There  is  no  substantial  conflict  or  dispute  in  the  record 
evidence  reviewed  in  the  foregoing  statement  respecting 
the  proposed  use  of  natural  gas  by  the  Atomic  Energy 
Commission.  The  evidence  introduced  by  the  appellant 
coal,  railroad  and  labor  interests  was  substantially  the 
same  as  that  customarily  used  by  the  coal,  railroad  and 
labor  interests  in  case  after  case  before  the  Federal  Power 
Commission  in  opposition  to  the  granting  of  certificates 
for  the  construction  and  operation  of  natural  gas  trans¬ 
mission  facilities.  It  consisted  of  oral  testimony  and  statis¬ 
tical  exhibits,  which  did  not  controvert  the  specific  facts 
established  in  behalf  of  the  granting  of  the  certificate,  but 
simply  presented  the  divergent  view  and  interests  of  the 
coal,  railroad  and  labor  interests  in  favor  of  the  consump¬ 
tion  of  coal.  This  evidence  was  generally  to  the  effect  that 
there  are  tremendous  coal  reserves  in  the  nation;  that 
under  normal  conditions  there  is  an  adequate  supply  of 
coal  available  to  the  Atomic  Energy  Commission’s  plant 
at  Oak  Kidge;  and  that  the  proposed  substantial  but  not 
entire  displacement  of  coal  by  natural  gas  would  adversely 
affect  the  economic  interests  of  the  coal  producers,  coal 
transporting  railroads  and  laborers  whose  work  would  be 
displaced  through  reduction  in  coal  consumption. 

While  there  is  no  substantial  dispute  or  conflict  in  the 
evidence  introduced  by  the  appellant  coal,  railroad  and 
labor  interests,  the  evidence  does  disclose  an  anomaly 
worth  noting.  This  grows  out  of  the  fact  that  the  railroad 
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interests  joined  with  the  coal  and  labor  interests  in  oppos¬ 
ing  the  proposed  use  of  natural  gas  by  the  Atomic  Energy 
Commission,  but  nevertheless  the  railroads  are  displacing 
vastly  greater  coal  consumption  by  their  use  of  diesel  en¬ 
gines.  Thus  while  the  proposed  use  of  natural  gas  by  the 
Atomic  Energy  Commission  would  displace  some  797,525 
tons  of  coal  per  year,  approximately  1100  diesel  locomotives 
in  use  by  the  nation’s  railroads  displace  approximately 
ten  million  tons  of  coal  per  year  (app.  vol.  II,  pp.  250-253). 
One  witness  who  testified  with  respect  to  the  effect  of 
coal  displacement  upon  railroad  carriers  of  coal  -was  a 
representative  of  the  L.  &  N.  railroad  in  whose  behalf 
testimony  was  introduced  showing  that  the  L.  &  N.  would 
lose  freight  revenues  by  the  proposed  displacement  of  coal 
by  natural  gas.  This  witness  further  testified,  however, 
that  the  L.  &  N.  then  had  some  71  diesel  engines  in  use, 
whose  use  results  in  the  displacement  of  substantially  as 
much  coal  as  will  be  displaced  by  the  proposed  use  of 
natural  gas  at  Oak  Ridge  (app.  vol.  II,  pp.  279-280).  And 
the  undisputed  evidence  shows  that  the  motivating  factor 
influencing  the  railroads  to  use  diesels  is  “simply  that  of 
economics”  (app.  vol.  II,  p.  280). 

In  their  petition  before  the  Federal  Powder  Commission 
for  a  rehearing  the  appellant  coal,  railroad  and  labor 
interests  adverted  to  Congressional  Committee  Reports 
concerning  the  proposed  use  of  natural  gas  by  the  Atomic 
Energy  Commission.  These  reports  were  made  subsequent 
to  the  issuance  by  the  Federal  Power  Commission  of  the 
certificate  order  now  under  review;  but  are  reviewed  in 
the  order  of  the  Federal  Power  Commission  overruling 
the  petition  for  a  re-hearing  (app.  vol.  I,  pp.  61-62).  While 
the  relevancy  and  weight  of  these  reports  is  dubious,  at- 
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tention  is  called  to  the  fact  that  the  still  later  report  of  the 
Joint  Committee  on  Atomic  Energy  on  “Investigation  into 
the  United  States  Atomic  Energy  Commission,”  of  Oc¬ 
tober  13,  1949  (Senate  Report  No.  1169,  81st  Congress,  1st 
Session),  substantially  qualifies  the  findings  in  the  earlier 
reports  pertaining  to  the  proposed  use  of  natural  gas.  These 
committee  reports,  at  most,  simply  reflect  a  difference  of 
opinion,  and  seemingly  were  the  result  of  partisan  politics 
and  organized  minority  pressure. 

The  reference  by  the  appellant  coal,  railroad  and  labor 
interests  to  these  Congressional  Committee  reports  present 
a  further  anomaly.  While  appellants  seemingly  contend 
that  the  Federal  Power  Commission  should  have  granted 
them  a  re-hearing  on  the  basis  of  the  equivocal  findings 
set  out  in  these  Committee  reports,  on  the  other  hand  they 
strenuously  contend  that  the  Federal  Power  Commission 
erred  in  giving  weight  to  “strong  representations  made 
by  the  Atomic  Energy  Commission”  even  though  such 
“strong  representations”  were  made  by  record  evidence. 

The  foregoing  supplemental  statement,  we  respectfully 
submit,  is  a  substantially  complete  resume  of  the  evidence 
introduced  on  the  question  of  whether  the  use  of  natural 
gas  by  the  Atomic  Energy  Commission  plant  at  Oak  Ridge 
“is  necessary  for  the  common  defense  and  security  and 
authorization  of  such  service  is  required  by  public  con¬ 
venience  and  necessity,”  as  initially  found  by  the  Federal 
Power  Commission  in  its  first  or  interlocutory  order  of 
April  7,  1949  (app.  vol.  I,  pp.  29-38),  and  reiterated  in  its 
certificate  order  of  May  3,  1949,  (app.  vol.  I,  pp.  12-25) 
and  again  affirmed  by  its  order  of  June  29,  1949,  in  which 
the  application  of  petitioners  for  a  re-hearing  was  denied 
(app.  vol.  I,  pp.  60-63). 
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Facts  Showing  East  Tennessee  Is  Able  and  Willing 

The  next  factual  issue  presented  is  whether  it  appears 
from  the  record  (in  the  language  of  Section  7(e)  of  the 
Natural  Gas  Act)  that  East  Tennessee  “is  able  and  willing 
properly  to  do  the  acts  and  perform  the  service  proposed.” 

This  factual  issue,  it  would  seem,  has  become  moot.  As 
previously  pointed  out,  the  facilities  in  question  now  have 
been  constructed  and  placed  in  operation,  and  their  present 
physical  existence  and  continuing  operation  are  concrete 
evidence  that  the  Commission  did  not  err  in  finding  in 
its  certificate  order  of  May  3,  1949,  that  East  Tennessee 
was  “able  and  willing  to  do  the  acts  and  to  perform  the 
service  proposed”  (app.  vol.  I,  p.  24). 

The  only  real  problem  ever  presented  on  this  phase  of 
the  case  was  that  of  timing,  the  usual  Washington  difficulty 
of  accomplishing  successive  and  interrelated  steps  germane 
to  the  completion  of  an  entire  project. 

Promptly  after  entering  into  the  contract  of  June  19, 
1948,  with  Atomic  Energy  Commission,  East  Tennessee 
filed  on  June  30,  1948,  its  application  under  Section  7(c) 
of  the  Natural  Gas  Act  for  authorization  to  construct  and 
operate  natural  gas  transmission  facilities  to  perform  the 
contracted  service,  and  further  to  provide  natural  gas 
service  to  additional  areas  in  Tennessee  extending  east¬ 
wards  from  Oak  Ridge  to  Bristol  (original  record,  vol. 
15,  pp.  3296  et  seq.).  The  proposed  facilities  for  this  ad¬ 
ditional  service  are  sometimes  referred  to  in  the  record 
as  the  Bristol  extension. 

There  was  at  that  time  a  critical  shortage  of  steel  gas 
transmission  pipe,  and  East  Tennessee  was  only  able  to 
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get  sufficient  pipe  to  build  as  far  as  the  Atomic  Energy 
Commission’s  plant  at  Oak  Ridge;  and  was  able  to  do 
this  only  through  a  Voluntary  Plan  under  Public  Law  395, 
80th  Congress,  for  Allocation  of  Steel  Products  (App.  voL 
I,  pp.  186-189).  After  a  public  hearing,  participated  in  by 
the  appellant  coal,  railroad  and  labor  interests,  this  Vol¬ 
untary  Plan  under  Public  Law’  395  was  approved  by  the 
Secretary  of  Commerce  and  by  the  Attorney  General  of 
the  United  States  on  January  28,  1949,  but  only  for  the 
steel  required  for  the  transmission  facilities  to  serve  the 
Atomic  Energy  Commission  (app.  vol.  II,  pp.  397-406). 

In  anticipation  of  the  final  approval  of  the  Voluntary 
Plan,  on  January  14,  1949,  East  Tennessee  filed  its  amen¬ 
ded  application  with  the  Commission,  in  which  it  requested 
authorization  presently  to  construct  and  operate  only  the 
gas  transmission  facilities  required  to  render  the  contracted 
service  to  Atomic  Energy  Commission.  But  in  said  amen¬ 
ded  application  it  was  recited  that  at  a  later  date,  when 
critical  materials  were  obtainable,  it  would  request  author¬ 
ization  for  the  completion  of  the  rest  of  its  initially  pro¬ 
posed  facilities,  the  Bristol  extension  (Original  record, 
vol.  15,  pp.  3386,  et  seq). 

Under  the  approved  Voluntary  Plan,  East  Tennessee 
was  able  to  place  its  orders  immediately  with  the  cooperat¬ 
ing  steel  mills,  but  before  it  could  accept  delivery  of  the 
transmission  pipe  to  build  to  Oak  Ridge  it  was  required 
to  acquire  its  certificate  from  the  Federal  Power  Com¬ 
mission.  The  issuance  of  this  certificate,  likewise,  was 
necessary  before  East  Tennessee  could  do  its  permanent 
financing. 
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Federal  Power  Commission  granted  an  expeditious  hear¬ 
ing  date,  and  public  hearings  were  held  on  March  9,  10,  11, 
16,  17,  18  and  21,  1949,  and  oral  argument  was  had  before 
the  Commission  on  April  4,  1949,  in  all  of  which  the 
appellant  coal,  railroad  and  labor  interests  actively  and 
most  fully  participated.  As  shown  in  detail  in  the  evidence, 
and  as  expressly  found  in  the  Commission’s  initial  or 
interlocutory  order  of  April  7,  1949  (app.  vol.  I,  pp.  29-38), 
“little  time  remains  *  #  if  that  project  is  to  be  completed 
during  the  1949  construction  season”;  “part  of  the  re¬ 
quired  22-inch  pipe  for  the  Oak  Ridge  pipe  line  is  now 
being  fabricated  by  one  of  the  two  steel  producers  par¬ 
ticipating  under  a  Voluntary  Plan  approved  January  28, 
1949,  by  the  Secretary  of  Commerce  and  the  Attorney 
General  of  the  United  States  under  Public  Law  No.  395, 
80th  Congress”;  “the  present  temporary  financing  ar¬ 
rangement  made  for  that  pipe  would  require  East  Ten¬ 
nessee  to  obtain  a  certificate  on  or  about  May  1,  1949,  and 
thereafter  to  complete  its  permanent  financing  *  #  *  of  the 
project  on  or  about  May  12,  1949,  the  date  of  the  ma¬ 
turity  of  the  short-term  bank  loan  covering  the  temporary 
pipe  financing.” 

In  said  initial  or  interlocutory  order  of  April  7,  the 
Commission  found  that  East  Tennessee’s  proposed  service 
was  “necessary’  to  the  common  defense  and  security  of 
the  nation,  and  authorization  of  such  service  is  required 
by  the  public  convenience  and  necessity.”  The  Commission 
did  not,  however,  then  issue  a  certificate  because  it  further 
found  that  East  Tennessee  had  not  “been  able  to  show 
that  Tennessee  Gas  Transmission  Company,  from  which 
it  proposes  to  obtain  its  supply  of  natural  gas  with  'which 
to  serve  Oak  Ridge,  has  an  uncommitted  capacity  in  its 
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pipe  line  sufficient  to  provide  a  firm  supply  of  natural 
gas  to  East  Tennessee  to  justify  authorization  of  the  pipe 
line  project  proposed.’ ’  In  its  said  order,  therefore,  the 
Commission  directed  that  the  proceedings  be  re-opened 
for  the  purpose  of  affording  East  Tennessee  and  Ten¬ 
nessee  Gas  Transmission  Company  a  further  opportunity 
to  present  evidence  respecting  gas  supply,  and  further 
directed  that  all  customers  of  Tennessee  Gas  Transmission 
Company  be  required  to  show  cause  why  a  gas  supply  for 
the  Oak  Ridge  project  should  not  be  provided  through 
equitable  allocation  of  Tennessee  Gas  Transmission  Com¬ 
pany’s  existing  pipe  line  capacity,  unless  an  adequate  gas 
supply  for  the  Atomic  Energy  Commission  was  otherwise 
shown  (App.  vol.  I,  pp. -BG-SS). 

p 

At  this  point  it  should  be  definitely  understood  that  all 
questions  and  issues  respecting  East  Tennessee’s  ability 
and  willingness  “properly  to  do  the  acts  and  perform  the 
service  proposed,”  and  respecting  the  Commission’s  al¬ 
leged  violation  of  procedural  due  process  in  issuing  its 
certificate  order  of  May  3,  1942,  pertain  solely  to  this 
question  of  East  Tennessee’s  gas  supply  for  the  service  to 
Atomic  Energy  Commission. 

All  of  these  questions,  so  laboriously  and  technically 
argued  in  the  brief  of  the  appellant  coal,  railroad  and  labor 
interests,  actually  became  moot  or  academic  before  ap¬ 
pellants  filed  their  petition  for  review  in  this  Court.  On 
May  4,  1949,  the  day  following  the  granting  by  the  Com¬ 
mission  of  its  certificate  order  now  under  review  in  the 
case  at  bar,  a  consolidated  hearing  was  commenced  before 
the  Commission  In  the  Matter  of  Tennessee  Gas  Trans¬ 
mission  Company,  Docket  No.  G-962,  respecting  the  re¬ 
quest  of  Tennessee  Gas  Transmission  Company  for  a  very 
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large  increase  in  its  pipe  line  capacity,  and  in  the  consoli¬ 
dated  cause  of  In  the  Matter  of  Tennessee  Gas  Transmis¬ 
sion  Company,  Docket  No.  G-1070,  which  theretofore  had 
been  consolidated  with  the  proceeding  before  the  Com¬ 
mission  on  the  application  of  East  Tennessee  in  the  case  at 
bar.  In  the  ensuing  protracted  hearing  before  the  Commis¬ 
sion,  in  which  the  appellant  coal,  railroad  and  labor 
interests  were  interveners  and  fully  participated,  a  very 
full  showing  was  made  respecting  the  gas  reserves  available 
to  Tennessee  Gas  Transmission  Company,  its  existing  and 
proposed  additional  pipe  line  capacity,  and  the  demands 
of  all  of  its  customers,  including  the  allotment  of  gas  pre¬ 
viously  made  on  May  3  for  service  by  East  Tennessee  to 
the  Atomic  Energy  Commission.  By  its  Opinion  179  and 
accompanying  order  issued  July  29,  1949,  In  the  Matter  of 
Tennessee  Gas  Transmission  Company,  Dockets  No.  G-962 
and  G-1070,  the  Commission  granted  Tennessee  Gas  Trans¬ 
mission  Company  an  additional  certificate  to  construct 
all  of  its  requested  additional  facilities ;  and  in  said  opinion 
and  order  the  Commission  found  that  Tennessee  Gas 
Transmission  Company  would  have  sufficient  gas  reserves 
and  pipe  line  capacity  to  enable  it  to  supply  all  of  its 
customers,  including  the  aforesaid  service  by  East  Ten¬ 
nessee  to  Atomic  Energy  Commission.  Had  circumstances 
permitted  East  Tennessee  to  await  this  July  29,  1949, 
opinion  and  order  of  the  Commission,  in  which  the  appel¬ 
lant  coal,  railroad  and  labor  interests  were  parties  and 
from  which  they  have  not  appealed,  so  that  said  opinion 
and  order  could  have  been  incorporated  in  the  record  in  the 
case  at  bar,  the  appellant  coal,  railroad  and  labor  interests 
would  have  been  absolutely  precluded  from  even  seeking 
to  make  the  issues  which  they  so  laboriously  and  techni¬ 
cally  argue  in  support  of  their  petition  for  review  in  the 
case  at  bar. 
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East  Tennessee  Gas  Supply 
Shown  by  Present  Record 

To  comprehend  the  questions  in  this  case  concerning  the 
gas  supply  available  to  East  Tennessee  for  service  to 
Atomic  Energy  Commission  it  is  first  necessary  to  under¬ 
stand  the  relation  between  East  Tennessee  and  Tennessee 
Gas  Transmission  Company.  The  two  companies  are  not 
affiliated,  but  East  Tennessee  obtained  its  entire  gas  sup¬ 
ply  from  Tennessee  Gas  Transmission  Company  under  a  so- 
called  requirements  contract  of  September  6, 1946,  by  which 
Tennessee  Gas  Transmission  Company  is  obligated  to 
supply  all  gas  required  by  East  Tennessee  for  use  within 
East  Tennessee’s  designated  market  area.  (Item  F-2  of 
Original  Exhibit  1,  Original  Record,  vol.  7,  pp.  1946,  et 
seq.) 

Tennessee  Gas  Transmission  Company  (hereinafter  re¬ 
ferred  to  as  T.G.T.)  is  an  exceedingly  large  natural  gas 
transmission  company,  having  enormous  gas  reserves  in 
Texas  and  Louisiana,  and  operates  transmission  lines  of 
great  capacity  extending  from  said  reserves  northeast¬ 
wardly  to  West  Virginia,  which  it  was  authorized  to  aug¬ 
ment  and  further  extend  to  Buffalo,  New  York  under  the 
Commission’s  aforesaid  order  of  July  29,  1949,  Docket 
No.  G-962,  and  Docket  No.  G-1070.  At  the  time  of  the  hear¬ 
ing  in  the  present  case  it  had  previously  been  authorized 
to  construct  and  operate  transmission  facilities  with  a 
designed  or  nominal  capacity  of  771,000  Mcf  per  day  (app. 
vol.  II,  pp.  321-322) ;  and  under  the  aforesaid  order  of 
July  29,  1949,  this  has  been  further  increased  to  a  total  of 
1,060,000  Mcf  per  day. 

The  pipe  lines  of  T.G.T.,  running  in  a  northeasterly  di¬ 
rection,  traverse  western  and  middle  Tennessee,  and  con- 
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statute  the  only  gas  supply  available  to  East  Tennessee 
(Amended  Application  of  East  Tennessee,  Original  Record, 
vol.  7,  pp.  1946,  et  seq.) 

The  transmission  lines  which  East  Tennessee  has  been 
authorized  to  construct  and  operate  under  certificate  orders 
of  the  Commission  consist  of  three  different  segments, 
which  constitute  integral  parts  of  a  closed  circuit,  or  “TJ,” 
with  the  two  open  ends  of  the  “U”  constituting  two  sep¬ 
arate  points  of  interconnection  with  the  pipe  lines  of  T.G.T. 
These  lines  of  East  Tennessee  are  as  follows : 

(a)  The  facilities  authorized  by  the  Commission’s  cer¬ 
tificate  order  of  May  3,  1949,  in  Docket  No.  G-1065,  which 
is  under  review  in  the  case  at  bar,  and  which  have  been 
constructed  and  placed  in  operation.  This  line  commences 
at  a  point  of  interconnection  'with  the  pipe  lines  of  T.G.T. 
at  Greenbrier,  north  of  Nashville,  Tennessee,  and  runs 
thence  eastwardly  approximately  172  miles  across  the 
northern  portion  of  Tennessee  to  the  Oak  Ridge  plant  of 
the  Atomic  Energy  Commission,  in  the  vicinity  of  Knox¬ 
ville,  Tennessee. 

(b)  The  additional  facilities  referred  to  in  the  aforesaid 
Commission’s  orders  of  April  7  and  May  3,  1949,  as  the 
Lobelville-Chattanooga-Knoxville  line,  which  were  author¬ 
ized  by  a  certificate  order  of  February  7,  1948,  in  Docket 
No.  G-889,  particularly  referred  to  in  a  foot  note  to  the 
Commission’s  aforesaid  certificate  order  of  May  3,  1949, 
in  the  case  at  bar  (app.  vol.  I,  p.  15).  These  additional 
facilities  consist  of  a  line  interconnecting  with  the  pipe 
lines  of  T.G.T.  at  a  point  near  Lobelville  in  southwest 
Tennessee,  and  running  thence  approximately  186  miles 
across  the  southern  portion  of  Tennessee  to  Chattanooga, 
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and  thence  run  northeastwardly  approximately  112  miles 
to  a  point  near  Knoxville,  which  is  only  approximately  18 
miles  from  the  eastern  terminus  of  the  line  to  Oak  Ridge. 
It  was  shown  in  the  record  in  the  case  at  bar  that  East 
Tennessee  then  had  not  been  able  to  obtain  the  transmis¬ 
sion  pipe  for  its  Lobelville-Chattanooga-Knoxville  line, 
but  that  it  was  expected  that  the  steel  would  be  obtained 
and  the  line  completed  in  1950  (app.  vol.  I,  pp.  187-180). 
Parenthetically,  it  may  be  stated  that  this  additional  line 
is  now  under  construction,  with  some  portions  already  hav¬ 
ing  been  completed  and  placed  in  operation,  and  the  entire 
line  is  expected  to  be  completed  and  placed  in  service  dur¬ 
ing  the  fall  of  this  year. 

(c)  The  third  segment  of  the  transmission  facilities  of 
East  Tennessee  consists  of  approximately  18  miles  of 
transmission  line,  commonly  referred  to  as  the  “  tie-line/  ’ 
which  interconnects  the  eastern  terminus  of  the  Oak  Ridge 
line  with  the  northeastern  terminus  of  East  Tennessee’s 
Lobelville-Chattanooga-Knoxville  line  near  Knoxville.  This 
“tie-line”  was  authorized  by  certificate  order  of  the  Com¬ 
mission  issued  November  15,  1949,  in  Docket  No.  G-1272 
(app.  vol.  I,  pp.  8-88).  While  this  last  mentioned  certificate 
order  was  entered  in  a  separate  docket  after  the  record  in 
the  case  at  bar  had  been  closed,  it  is  included  in  the  original 
record  filed  in  this  Court  pursuant  to  an  order  of  this 
Court  of  October  25,  1949,  whereby  this  Court  extended 
the  time  for  the  filing  of  the  record  pending  “final  action 
by  the  respondent,  Federal  Power  Commission,  upon  an 
application  filed  with  it  by  East  Tennessee  of  September 
2,  1947,  In  the  Matter  of  East  Tennessee  Natural  Gas 
Company,  Docket  No.  G-1272.”  As  shown  by  the  Com¬ 
mission’s  certificate  order  of  November  15, 1949,  in  Docket 
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G-1272,  the  appellant  coal,  railroad  and  labor  interests 
also  intervened  in  the  proceeding  in  Docket  No.  G-1272 
(app.  voL  I,  p.  81). 

The  Atomic  Energy  Commission’s  Oak  Ridge  plant  is 
within  the  territorial  area  embraced  in  East  Tennessee’s 
aforesaid  requirements  contract  of  September  6,  1946,  and 
very  shortly  after  the  execution  of  the  Atomic  Energy 
Commission  gas  contract  of  June  19,  1949  (app.  vol.  I,  p. 
413)  T.G.T.,  by  letter  to  East  Tennessee  of  July  1,  1948 
(app.  vol.  I,  p.  412).  recognized  that  East  Tennessee  was 
entitled  to  receive  the  60,000  Mcf  per  day  gas  supply  re¬ 
quired  by  East  Tennessee  to  furnish  gas  to  the  Atomic 
Energy  Commission  at  Oak  Ridge.  In  said  letter  T.G.T. 
further  agreed  promptly  to  apply  to  the  Commission  for 
authority  to  construct  any  necessary  facilities  to  enable  it 
to  provide  this  additional  gas  supply  to  East  Tennessee. 
As  set  out  in  the  Commission ’s  initial  or  interlocutory  order 
of  May  7  in  the  case  at  bar  (app.  vol.  I,  pp.  29-38),  T.G.T. 
did  file  in  Docket  No.  G-1070  an  application  for  additional 
facilities  to  provide  East  Tennessee  with  the  requisite 
60,000  Mcf  per  day  for  the  Atomic  Energy  Commission; 
and  this  companion  application  of  Tennessee  Gas  Trans¬ 
mission  Company  in  Docket  No.  G-1070  was  consolidated 
with  East  Tennessee’s  application  in  the  case  at  bar,  and 
the  two  application^  remained  consolidated  throughout  the 
proceedings  before  the  Commission  which  culminated  in 
the  Commission’s  certificate  order  of  May  3  in  the  case  at 
bar,  at  which  time  the  proceedings  in  companion  Docket 
No.  G-1070  were  continued  and  then  consolidated  with  the 
aforesaid  proceedings  in  Docket  No.  G-962. 

When  these  consolidated  applications  in  the  case  at  bar 
first  came  on  for  hearing  before  the  Commission  on  March 
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9,  1949,  T.G.T.,  by  statement  of  its  counsel  and  by  testi¬ 
mony  of  its  president,  Gardiner  Symonds,  took  the  position 
that  it  was  unable  or  unwilling  to  support  its  consolidated 
application  in  Docket  No.  G-1070  until  it  had  first  obtained 
a  certificate  for  its  then  pending  application  in  Docket  No. 
G-962,  (app.  vol.  I,  pp.  105-107,  160-186).  As  shown  by  this 
evidence  in  the  case  at  bar,  and  as  further  appears  from 
the  Commission  order  of  September  29, 1948,  In  the  Matter 
of  Tennessee  Gas  Transmission  Company,  Docket  No. 
G-962,  on  September  29,  1948,  the  Commission  had  entered 
an  order  in  the  separate  proceedings  in  Docket  No.  G-962 
wherein  the  Commission  found  that  the  additional  facilities 
therein  requested  by  T.G.T.  were  required  by  public  con¬ 
venience  and  necessity,  except  that  T.G.T.  had  not  made 
a  sufficient  showing  respecting  its  gas  reserves;  and  in 
said  order  the  Commission  re-opened  the  proceedings  in 
Docket  No.  G-962  for  the  purpose  of  enabling  T.G.T.  to 
present  additional  evidence  respecting  its  gas  reserves. 
Subsequently,  by  further  order  of  December  7,  1948  in 
Docket  No.  G-962,  the  Commission  granted  T.G.T.  a  cer¬ 
tificate  for  a  portion  of  the  facilities  requested  in  Docket 
No.  G-962,  but  with  respect  to  the  remainder  of  the  facili¬ 
ties,  sometimes  referred  to  in  the  record  as  the  G-962-B 
facilities,  it  continued  the  proceeding  in  G-962  until  such 
time  as  T.G.T.  was  ready  and  able  to  proceed  with  evi¬ 
dence  showing  that  it  had  gas  reserves  sufficient  to  justify 
the  remaining  G-962-B  facilities. 

Gardiner  Symonds,  president  of  T.G.T.,  testified  at 
length  at  the  first  hearing  in  the  case  at  bar.  While  he 
recognized  the  obligation  of  T.G.T.  to  provide  East  Ten¬ 
nessee  with  the  60,000  Mcf  gas  supply  needed  for  the 
service  to  the  Atomic  Energy  Commission,  and  was  willing 
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to  supply  this  gas  “on  a  parity”  with  the  additional  sup¬ 
ply  T.G.T.  proposed  to  have  available  from  its  requested 
G-962  facilities  (app.  vol.  I,  p.  175),  T.G.T. ’s  position  was 
that  its  consolidated  application  in  Docket  G-1070  should 
be  severed  from  East  Tennessee’s  application  then  on 
trial  and  should  be  consolidated  for  hearing  with  the  pro¬ 
ceedings  in  Docket  No.  G-962;  and  the  witness  testified 
that  T.G.T.  was  negotiating  additional  gas  purchase  con¬ 
tracts  and  in  due  time  would  be  able  to  make  its  required 
gas  reserves  showing  in  the  G-962  proceeding,  not  only  in 
behalf  of  the  facilities  initially  sought  in  that  proceeding 
but  also  in  behalf  of  the  additional  60,000  Mcf  for  East 
Tennessee’s  service  to  the  Atomic  Energy  Commission.  At 
this  first  hearing,  however,  the  witness  would  not  attempt 
to  suggest  a  definite  trial  date  in  which  the  required  show¬ 
ing  in  G-962  would  be  made  (app.  Vol.  I,  p.  167),  and  this 
is  particularly  significant  in  view  of  the  changed  attitude 
of  the  witness  at  the  later  hearing  in  the  case  at  bar,  as 
commented  upon  by  one  of  the  Commissioners  at  the 
subsequent  oral  argument  before  the  Commission  (App. 
vol.  n,  p.  395). 

T.G.T.  previously  had  been  authorized  to  furnish  63,876 
Mcf  of  gas  per  day  to  East  Tennessee  for  East  Tennessee’s 
aforesaid  LobelviUe-Chattanooga-Knoxville  line,  authorized 
in  Docket  No.  G-889  aforesaid,  and  at  the  initial  hearing 
in  the  case  at  bar  it  was  shown  that  this  line  could  not 
be  constructed  and  placed  in  operation  until  1950  due  to 
the  inability  of  East  Tennessee  to  obtain  the  required  steel 
transmission  pipe.  Adverting  to  this,  T.G.T. ’s  president 
testified  at  the  initial  hearing  that  his  construction  pro¬ 
gram  vras  such  that  he  would  have  60,000  Mcf  of  gas  avail¬ 
able  for  East  Tennessee  in  the  fall  of  1949,  and  that  if 
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East  Tennessee  conld  not  then  take  this  gas  for  its  G-889 
service  it  was  agreeable  to  T.G.T.  that  this  gas  be  trans¬ 
ferred  from  the  proposed  Lobelville  delivery  point  in 
Docket  G-889  to  the  proposed  Greenbrier  delivery  point 
in  pending  Docket  G-1065  for  service  to  Atomic  Energy 
Commission  (app.  vol.  I.  pp.  173,  181). 

As  set  out  in  the  Commission’s  initial  or  interlocutory 
order  of  April  7,  East  Tennessee  did  move  that  the  gas 
supply  previously  authorized  for  delivery  to  it  at  Lobelville 
for  the  unconstructed  Lobelville-Chattanooga-Knoxville 
line  be  transferred  to  the  Greenbriar  delivery  point  for 
service  to  the  Atomic  Energy  Commission,  but  this  transfer 
was  opposed  by  persons  interested  in  the  Lobelville- 
Chattanooga-Knoxville  line.  It  was  on  this  showing  in  the 
record  that  the  Commission  made  its  initial  or  inter¬ 
locutory  order  of  April  7,  therein  finding  that  the  proposed 
transfer  of  gas  supply  was  not  in  the  public  interest,  and 
that  East  Tennessee  “has  not  been  able  to  show  that  the 
Tennessee  Gas  Transmission  Company,  from  which  it  pro¬ 
poses  to  obtain  its  supply  of  natural  gas  with  which  to 
serve  Oak  Ridge,  has  an  uncommitted  capacity  in  its  pipe 
line  sufficient  to  provide  a  firm  supply  of  natural  gas  to 
East  Tennessee  adequate  to  justify  authorization  of  the 
pipe  line  project”  to  serve  Atomic  Energy  Commission 
(app.  vol.  I,  p.  36). 

In  this  same  initial  or  interlocutory  order  of  April  7  the 
Commission  further  found,  however,  that  .the  proposed 
service  to  the  Atomic  Energy  Commission  “is  necessary 
for  the  common  defense  and  security  of  the  nation,  and 
authorization  of  such  service  is  required  by  the  public 
convenience  and  necessity.”  Accordingly,  in  said  order  it 
was  directed  that  the  proceedings  be  re-opened  so  that 
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East  Tennessee  and  T.G.T.  could  “be  afforded  the  further 
opportunity  to  present  evidence”’;  and  in  said  order  it  was 
further  expressly  provided  that  all  customers  of  T.G.T. 
appear  and  show  cause  why  a  gas  supply  for  the  Atomic 
Energy  Commission  service  should  not  be  provided  through 
equitable  allocation  among  all  customers  of  T.G.T.  in  event 
“such  allocation  be  necessary,  so  as  to  make  available  to 
East  Tennessee  Natural  Gas  Company  60,000  Mcf  of  nat¬ 
ural  gas  per  day  for  service  to  the  Oak  Ridge  facilities  of 
the  Atomic  Energy  Commission”  (app.  vol.  I,  p.  37). 

On  the  re-opening  of  the  proceedings  hearings  were 
had  April  18  through  April  21, 1949,  followed  by  oral  argu¬ 
ment  before  the  Commission  on  April  27,  1949  (app.  vol. 
I,  p.  13).  The  evidence  presented  at  the  re-opened  proceed¬ 
ings  disclosed  an  altogether  different  situation  respecting 
the  ability  of  T.G.T.  to  supply  East  Tennessee  with  an 
additional  gas  supply.  On  the  first  day  of  the  re-opened 
proceedings  the  president  of  T.G.T.  further  testified  at 
length  concerning  material  changes  which  had  taken  place 
in  the  interim  since  his  former  testimony  at  the  initial 
hearing  (app.  vol.  II,  pp.  318-350). 

This  witness  testified  that  since  the  Commission’s  pre¬ 
vious  G-962  order  of  September  29,  1948,  in  which  the 
Commission  found  that  the  T.G.T. ’s  gas  reserves  did  not 
justify  the  authorization  of  the  additional  facilities,  T.G.T. 
had  entered  into  a  total  of  fifteen  additional  gas  purchase 
contracts,  with  respect  to  which  the  witness  testified  in 
detail  on  cross-examination  (app.  vol.  II,  pp.  320,  331-337, 
342-348).  This  witness,  who  not  only  is  the  experienced 
president  of  T.G.T.  but  also  was  trained  as  a  geologist 
(app.  vol.  II,  pp.  346-348),  expressly  testified  that  by  virtue 
of  these  additional  gas  purchase  contracts,  the  last  of 
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which  was  acquired  only  the  preceding  Saturday,  T.G.T. 
was  “able  to  make  an  adequate  showing”  not  only  for  the 
facilities  requested  in  the  pending  proceedings  in  Docket 
No.  G-962,  but  also  for  the  additional  service  to  the  Atomic 
Energy  Commission  (app.  vol.  n,  pp.  320-321),  and  that 
“under  all  of  our  gas  purchase  contracts  we  will  be  able 
to  exceed  all  of  our  sales  contracts  for  the  entire  duration 
and  have  a  substantial  surplus  in  addition,  including  G-962 
commitments  and  G-1070  commitments”  (app.  vol.  n,  p. 
334). 

The  witness  further  testified  in  detail  respecting  T.G.T.  ys 
construction  program,  and  expressly  testified  that  con¬ 
struction  had  so  progressed  that  by  the  fall  of  1949  T.G.T. 
would  have  60,000  Mcf  of  excess  or  idle  capacity,  which 
could  be  delivered  for  the  Atomic  Energy  Commission; 
that  when  East  Tennessee’s  Lobelville-Chattanooga- 
Knoxville  line  was  built  in  1950  Tennessee  would  need 
authorization  from  the  Commission  for  additional  capacity 
to  meet  the  demand  of  all  customers;  but  that  if  the  Com¬ 
mission  granted  to  T.G.T.  the  requisite  authorizations  it 
could  “always  keep  ahead  in  our  construction,”  •  •  “be 
able  to  meet  all  the  demands  of  our  customers,”  *  *  “and 
there  would  be  no  need  for  allocation”  (app.  vol.  II,  pp.  323, 
337-342). 

Particularly  significant  is  further  testimony  by  the  wit¬ 
ness  that  T.G.T.  would  be  “agreeable  to  authorization” 
by  the  Commission  to  T.G.T.  delivering  “up  to  60,000  Mcf 
to  East  Tennessee  for  the  Atomic  Energy  Commission  at 
Oak  Ridge  prior  to  final  determination  of  the  issuance  of 
a  certificate  in  Docket  G-1070”  (app.  vol.  II,  page  349). 
This  testimony  in  effect  fore-shadowed  the  subsequent 
action  which  the  Commission  did  take  by  its  companion 
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order  of  May  3,  1949,  in  Docket  No.  G-962,  from  which  no 
appeal  has  been  taken,  wherein  it  authorized  T.G.T.  to 
deliver  the  additional  60,000  Mcf  per  day  to  East  Ten¬ 
nessee  for  the  Atomic  Energy  Commission  service,  and  to 
construct  certain  additional  facilities  further  to  enable  it 
to  do  so.  (Commission  Order  of  May  3,  1949,  Docket  No. 
G-962,  app.  vol.  I,  pp.  64-73).. 

The  president  of  T.G.T.  further  testified  that  T.G.T.  was 
immediately  requesting  the  Commission  to  fix  a  hearing 
date  in  the  G-962  proceeding,  to  sever  its  application  in 
Docket  No.  G-1070  from  the  proceedings  on  trial  in  the 
case  at  bar  and  to  consolidate  the  G-1070  proceedings  with 
the  pending  proceedings  in  Docket  No.  G-962  (app.  vol. 
II,  pp.  319-320).  Later  it  was  announced  in  the  record  in 
the  case  at  bar  by  the  Presiding  Examiner  that  the  pro¬ 
ceedings  in  Docket  No.  G-962  had  been  set  for  hearing  on 
May  4,  1949  (app.  vol.  II,  p.  342),  and  at  the  conclusion 
of  the  evidence  in  the  reopened  proceedings  in  the  case  at 
bar  the  taking  of  evidence  in  Docket  No.  G-1070  was  re¬ 
cessed  to  the  same  date.  May  4,  1949. 

The  hearing  in  Docket  G-962  and  Docket  G-1070,  thus 
set  for  May  4,  1949,  resulted  in  the  Commission’s  further 
order  of  July  29,  1949,  In  the  Matter  of  Tennessee  Gas 
Transmission  Company,  Docket  No.  G-962  and  No.  G-1070, 
to  which  reference  previously  has  been  made,  in  which  the 
Commission  wanted  T.G.T. ’s  requested  authorization  for 
additional  facilities,  and  therein  found  that  the  gas  reserves 
and  pipe  line  capacity  therein  reviewed,  including  the  ad¬ 
ditional  facilities  therein  authorized,  vTould  enable  T.G.T. 
to  provide  service  to  all  of  its  then  authorized  customers, 
including  the  60,000  Mcf  per  day  for  the  Atomic  Energy 
Commission. 
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Equitable  Allocation  as  Basis  for  Gas  Supply 

While  the  foregoing  evidence  introduced  at  the  re¬ 
opened  hearing  supports  the  Commission’s  finding  that 
East  Tennessee  “is  able  and  willing  #  *  to  perform  the 
service  proposed,”  this  finding  is  further  supported  by 
additional  testimony  at  the  re-opened  hearing  which  shows 
that,  if  necessary,  an  adequate  gas  supply  for  the  proposed 
service  could  be  afforded  through  an  equitable  allocation 
of  the  then  authorized  pipe  line  capacity  of  T.G.T. 

At  the  outset  of  our  review  of  this  testimony  it  is  to  be 
noted,  however,  that  the  brief  of  the  appellant  coal,  rail¬ 
road  and  labor  interests  shows  their  total  misconception  of 
the  purpose  and  nature  of  the  testimony  concerning  equit¬ 
able  allocation.  In  their  brief  they  argue  that  because  the 
testimony  did  not  set  forth  a  presently  or  immediately 
effective  “practical  plan”  of  equitable  allocation,  the  testi¬ 
mony  failed  to  show  that  an  adequate  gas  supply  was 
available  for  the  Atomic  Energy  Commission  service 
(Brief,  pp.  43-58). 

This  argument  not  only  distorts  the  substance  of  the 
evidence,  but  ignores  the  plainly  stated  purpose  for  which 
it  was  introduced.  At  the  outset  of  the  introduction  of 
evidence  on  equitable  allocation  it  was  announced  by  coun¬ 
sel  for  the  Commission*  that  the  evidence  to  be  introduced 
was  exploratory.  “We  do  not  think  that  a  final  definitive 
allocation  of  any  future  deficiencies  of  Tennessee  Gas 
Transmission’s  System  need  be  made  at  this  time,  but 
rather  that  its  future  feasibility,  if  it  should  become  neces¬ 
sary,  be  determined  in  these  hearings”  (app.  vol.  II,  p. 
352). 
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The  testimony  on  equitable  allocation  was  given  by  an 
experienced  member  of  the  Commission’s  Technical  Staff, 
James  V.  O’Connor,  Chief  of  the  Division  of  Gas  Cer¬ 
tificates,  who  testified  at  length  on  all  phases  of  the  sub¬ 
ject  (app.  vol.  II,  pp.  359-393),  and  also  introduced  statisti¬ 
cal  Exhibit  42  (app.  vol.  II,  pp.  416-417). 

While  Mr.  O’Connor  amplified  and  fully  explained  his 
Exhibit  42,  the  substance  of  his  testimony  is  reflected  by 
the  Exhibit,  which  sets  forth  the  assumed  presently  author¬ 
ized  capacities  of  the  pipe  lines  of  T.G.T.,  the  assumed 
customer  demands,  the  assumed  resulting  possible  future 
deficiencies,  and  the  percentage  of  curtailment  of  customer 
demands  which  might  need  to  be  put  into  effect  in  the 
future  to  meet  the  possible  future  deficiencies.  The  per¬ 
centage  of  possible  curtailments  shown  on  the  Exhibit 
(app.  vol.  II,  p.  417,  line  23  and  subsequent  line  3)  is  a 
straight  percentage  reduction  of  all  customer  demands. 
It  was  particularly  because  of  this  that  the  witness  testified 
that  the  Exhibit  did  not  constitute  a  practical  plan  of  equit¬ 
able  allocation,  because  curtailment  of  “smaller  require¬ 
ments  customers  is,  in  my  opinion,  just  not  practical,  be¬ 
cause  their  deliveries  are  almost  exclusively  to  residential 
and  commercial  customers,  and  the  amount  of  deficiencies 
indicated  in  this  picture  on  all  of  the  system  tied  into  the 
T.G.T.  system  is  such  that  I  don ’t  think  it  would  be  war¬ 
ranted  suggesting  a  curtailment  of  residential  and  commer¬ 
cial  customers,”  and  that  “some  of  these  smaller  companies 
take  so  little  gas  that  it  is  just  really  too  much  trouble  to 
go  around  and  try  to  curtail  them”  (app.  vol.  II,  p.  374). 

But  while  the  witness  testified  that  he  did  not  think  a 
plan  involving  a  uniform  percentage  curtailment  of  all 
customers  was  practical,  he  further  testified  that  “a  prac- 
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tical  plan  which  might  be  adopted  would  produce  results 
not  materially  different”  from  the  results  set  forth  in 
his  Exhibit  42  (app.  vol.  II,  pp.  363-364). 

The  substance  of  the  testimony  of  this  witness  appears 
in  the  following  explanation  given  by  him  of  the  data  set 
out  in  his  Exhibit  42:  “that  for  the  coming  winter  *  •  •  all 
the  loads,  including  the  Oak  Ridge  load,  can  be  served  a 
hundred  per  cent,  and  that  on  an  annual  basis  you  can  take 
care  of  the  situation  for  about  three  years,  and  that  on  a 
peak  day  basis  in  1950-51  and  all  these  other  winter  periods 
on  the  peak  day  you  would  have  to  curtail  somebody  if  each 
and  every  one  of  them  at  the  time  of  this  peak  desired  the 
maximum  amount  which  they  were  either  entitled  to  under 
contract  or  that  they  have  estimated  they  will  need  (app. 
vol.  II,  pp.  385,  372). 

Mr.  O’Connor  further  testified  that  the  estimates  pre¬ 
sented  by  his  figures  are  “about  the  worst  possible,”  be¬ 
cause  his  figures  on  demand  presented  “maximum  pos¬ 
sibilities”  and  were  “on  the  low  side  as  far  as  peak  day 
capacity”  (app.  Vol.  II,  page  390). 

Most  significant  is  the  following  excerpt  from  the  cross- 
examination  of  Mr.  O’Connor  by  cousel  for  the  appellant 
coal,  railroad  and  labor  interests: 

“Q  Now,  my  question  is,  Mr.  O’Connor,  that  in 
the  light  of  the  possibility  of  a  situation  arising  such 
as  has  been  depicted  on  Exhibit  42,  in  order  to  assure 
the  delivery  of  60  million  cubic  feet  a  day  to  Oak 
Ridge  when  the  East  Tennessee  line  is  completed  it 
would  be  necessary  to  have  an  allocation  worked  out 
before  that  delivery  can  be  made.  Is  that  right? 

A  No. 
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Q  Why  not  ? 

A  You  said  in  light  of  the  figures  shown  on  this 
exhibit,  and  I  said  the  figures  shown  on  the  exhibit 
are  not  the  whole  story  in  my  opinion. 

Q  Perhaps  you  don’t  understand  me.  I  am  assum¬ 
ing  now  that  the  exhibit,  as  you  say,  is  the  maximum 
that  might  occur.  And  if  you  are  to  safeguard  against 
the  occurrence  of  the  maximum  or  the  worst  possible 
condition,  you  would  have  to  have  an  allocation  'worked 
out  before  the  line  went  into  operation  at  Oak  Ridge 
to  assure  Oak  Ridge  of  getting  that  gas?  Is  that  So? 

A  No,  I  don’t  think  so. 

Q  Why  not? 

A  I  don’t  think  you’d  have  to  safeguard  against 
all  the  worst  possibilities.  You  have  to  operate  on 
reasonable  probabilities.”  (App.  vol.  II,  pp.  392-393). 

It  was  on  this  detailed  testimony  that  the  Commission 
found  in  its  certificate  order  of  May  3,  1949,  among  other 
things,  that  “the  probable  effect  during  the  next  few  years, 
of  adding  the  Atomic  Energy  load  of  60,000  Mcf  per  day 
on  the  T.G.T.  system  would  appear  to  be  of  a  de  minimus 
character”;  that  the  evidence  further  showed  “that  an 
equitable  allocation  plan  of  possible  deficiencies  on  the 
T.G.T.  system,  which  might  occur  in  the  future  by  reason 
of  service  to  the  Atomic  Energy  Commission  is  practical”; 
“that  such  plan  would  have  little  effect  on  T.G.T. ’s  exist¬ 
ing  or  authorized  customers”;  and  that  “no  allocation  of 
any  such  possible  future  deficiencies  need  be  made  at  this 
time” (app.  vol.  I,  p.  19). 

Additional  Alternative  Source  of  Gas  Supply  Afforded  by 
Certificate  Order  of  May  3  in  Docket  No.  G-962 

While  the  foregoing  evidence  in  the  case  at  bar  con¬ 
stitutes  full  and  plenary  support  for  the  Committee’s  find¬ 
ing  that  East  Tennessee  was  “able  and  willing  *  *  *  to  per- 
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form  the  service  proposed,”  the  Commission  further  but¬ 
tressed  this  finding  by  taking  judicial  notice  in  its  cer¬ 
tificate  order  in  the  case  at  bar  of  a  further  certificate 
order  issued  the  same  day  In  the  Matter  of  Tennessee  G-as 
Transmission  Company,  Docket  No.  G-962  (app.  vol.  I,  pp. 
64-73). 

By  this  contemporaneously  issued  certificate  order  in 
Docket  No.  G-962  the  Commission  granted  authorization 
to  T.G.T.  to  construct  and  operate  additional  facilities  to 
provide  an  additional  60,000  Mcf  per  day  for  service  to 
East  Tennessee  on  account  of  East  Tennessee’s  proposed 
service  to  the  Atomic  Energy  Commission.  Since  no  appeal 
has  been  taken  from  this  order,  the  record  on  which  it  was 
based  is  not  before  the  Court,  but  it  seems  clear  that  any 
attack  on  this  order  would  constitute  an  unavailing  col¬ 
lateral  attack. 

While  the  validity  of  this  G-962  certificate  order  of  May 
3  is  not  before  the  Court,  the  record  in  the  case  at  bar 
does  fully  justify  its  issuance. 

As  shown  in  the  record  in  this  case,  and  as  previously 
pointed  out  herein,  at  the  time  of  the  hearing  in  the  case 
at  bar  the  G-962  proceedings  wnre  pending  under  the  Com¬ 
mission  ’s  September  29, 1948  order  finding  that  T.G.T.  was 
entitled  to  a  certificate  for  the  requested  additional  capac¬ 
ity,  except  that  T.G.T.  was  required  to  make  a  further 
showing  that  it  had  gas  reserves  sufficient  to  justify  the 
additional  system  capacity  sought  in  the  G-962  proceedings 
(app.  vol.  II,  pp.  319-320,  354). 

Furthermore,  and  as  previously  pointed  out  herein,  while 
at  the  initial  hearing  in  the  case  at  bar  the  president  of 
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T.G.T.  would  not  testify  respecting  the  ability  of  T.G.T. 
to  make  the  required  gas  reserve  showing  in  G-962,  at  the 
re-opened  hearing  in  the  case  at  bar  the  same  witness 
testified  at  length  that  T.G.T.  had  then  acquired  gas  pur¬ 
chase  contracts  sufficient  to  provide  adequate  gas  reserves 
not  only  for  the  G-962  facilities  but  also  for  the  additional 
60,000  Mcf  for  the  Atomic  Energy  Commission  (ante,  pp. 
29-30). 

Still  more  pertinent  is  the  fact  that  aside  from  the 
question  of  whether  T.G.T.  had  gas  reserves  sufficient  for 
all  of  its  purposes,  at  the  second  oral  argument  before  the 
Commission  in  the  case  at  bar  counsel  for  the  appellant 
coal,  railroad  and  gas  interests  admitted  of  record  “the 
adequacy  of  reserves  to  support  that  portion  of  the  G-962 
facilities  which  would  be  necessary  to  make  available  the 
60,000  Mcf  of  gas  to  the  Atomic  Energy  Commission  with¬ 
out  curtailment  of  existing,  the  deliveries  that  had  been 
so  far  authorized  by  the  Commission  to  other  customers  of 
Tennessee  Gas  Transmission  Company”  (app.  vol.  II,  pp. 
393-397). 

Consequently  since  the  only  issue  respecting  East  Ten¬ 
nessee’s  ability  and  willingness  to  perform  the  proposed 
service  pertains  solely  to  the  ability  of  T.G.T.  to  supply 
East  Tennessee  with  the  additional  60,000  Mcf,  it  would 
seem  that  the  issue  is  further  and  conclusively  put  at  rest 
by  the  Commission’s  May  3  order  in  G-962,  wherein  the 
Commission  authorized  T.G.T.  to  increase  its  pipe  line 
capacity  by  the  same  60,000  Mcf  for  the  express  purpose 
of  enabling  East  Tennessee  to  serve  the  Atomic  Energy 
Commission. 
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ARGUMENT 

The  initial  issue  in  this  case  does  not  pertain  to  the 
validity  of  the  Commission’s  certificate  order,  but  is 
whether  the  appellant  coal,  railroad  and  labor  interests 
are  entitled  to  prosecute  their  petition  for  review  of  the 
Commission’s  order. 

Appellant  Coal,  Railroad  and  Labor  Interests  Have  no 
Standing  to  Prosecute  Petition  for  Review 

Under  section  19  of  the  Natural  Gas  Act  (15  U.S.C.,  sec. 
717r;  Act  of  June  21,  1938,  c.  556,  sec.  19,  52  Stat.  831) 
the  right  to  judicial  review  of  a  Commission  order  is 
expressly  limited  to  “a  party  *  *  aggrieved”  by  the  order. 
Since  the  Natural  Gas  Act  thus  provides  for  proper  judicial 
review  of  orders  of  the  Commission,  it  would  seem  that 
the  additional  provisions  of  the  Administrative  Procedure 
Act  (5  U.S.C.,  sec.  1009,'  Act  of  June  11,  1946,  c.  324,  sec. 
10,  60  Stat.  243),  respecting  judicial  review  of  the  orders 
of  administrative  agencies,  are  merely  cumulative  and 
inapplicable.  Even  though  the  provisions  of  the  Adminis¬ 
trative  Procedure  Act  respecting  judicial  review  of  agency 
orders  be  deemed  applicable,  those  provisions  are  more 
limited  in  their  scope  than  the  corresponding  provisions  of 
the  Natural  Gas  Act.  Under  the  Administrative  Procedure 
Act  the  right  to  judicial  review,  separate  and  apart  from 
an  otherwise  existing  right  to  judicial  review,  is  confined 
to  “any  person  suffering  legal  wrong.” 

The  only  interest  of  appellant  coal,  railroad  and  labor 
interests  in  the  case  at  bar  is  their  general  interest  in  pro¬ 
moting  the  consumption  of  coal,  and  the  indirect  economic 
effect  on  them  resulting  from  the  displacement  of  coal  by 
natural  gas.  Taking  note  of  this  questionable  and  limited 
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interest,  the  Commission  was  careful  to  provide  in  its 
order  permitting  the  intervention  of  the  appellant  coal, 
railroad  and  labor  interests  “that  the  participation  of 
such  interveners  shall  be  limited  to  matters  affecting  as¬ 
serted  rights  and  interests  specifically  set  out  in  the 
petition  for  leave  to  intervene,  and  provided  further  that 
the  admission  of  such  interveners  shall  not  be  construed  as 
recognition  by  the  Commission  that  they  are  any  of  them 
might  be  aggrieved  by  any  order  or  orders  of  the  Com¬ 
mission  entered  in  the  proceeding”  (app.  vol.  I,  p.  96). 
And  in  the  Commission’s  order  overruling  the  petition  for 
re-hearing  the  Commission  expressly  referred  to  the  afore¬ 
said  reservation,  and  further  provided  in  said  order  that 
“action  herein  on  the  joint  application  for  re-hearing  also 
is  not  to  be  construed  as  recognition  that  any  of  the  in¬ 
terveners  may  be  aggrieved”  (app.  vol.  I,  p.  61). 

In  attacking  the  certificate  order  under  review  in  this 
case  the  appellant  coal,  railroad  and  labor  interests  are 
merely  seeking  a  monopolistic  competitive  advantage,  but 
having  no  legal  right  to  protection  against  the  competitive 
use  of  natural  gas,  they  do  not  have  sufficient  legal  interest 
to  maintain  a  petition  for  review  as  “aggrieved”  parties, 
or  as  “persons  suffering  legal  wrong.” 

Alabama  Power  Company  v.  Ickes,  302  U.  S.  464, 
471,  82  L.  ed.  374-377; 

Tennessee  Electric  Power  Company  v.  T.  V.  A., 
306  U.  S.  118,  137,  83  L.  ed.  543,  549; 

Wisconsin  Coal  Bureau ,  Inc.  v.  Public  Service  Com¬ 
mission,  244  Wis.  435,  12  N.W.  (2)  743. 

In  this  connection  it  may  be  noted  that  decisions  under 
the  Motor  Carriers  Act  and  the  Federal  Communications 
Act  are  not  in  point,  because  the  language  of  those  Acts 
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conferring  the  right  of  .judicial  review  is  much  broader  than 
the  aforesaid  corresponding  provisions  of  the  Natural  Gas 
Act  and  the  Administrative  Procedure  Act.  Under  the 
Motor  Carriers  Act  the  right  to  judicial  review  is  given 
to  “any  party  in  interest”  (49  U.S.C.  sec.  305  (g) ;  49 
Stat.  548,  52  Stat.  1237,  54  Stat.  922,  63  Stat.  108,  63  Stat. 
470).  Under  the  Federal  Communications  Act  the  right  to 
judicial  review  is  given  not  only  to  “persons  aggrieved,” 
but  also  to  any  persons  “whose  interests  are  adversely 
affected”  (47  U.S.C.  sec.  402,  48  Stat.  926,  48  Stat.  1093, 
50  Stat.  197,  63  Stat.  108). 

The  conclusion  that  appellant  coal,  railroad  and  labor 
interests  have  no  standing  to  prosecute  their  petition  for 
review  is  further  affirmed  by  a  brief  review  of  the  Natural 
Gas  Act  and  its  legislative  history.  Prior  to  the  1942  amend¬ 
ment  to  section  7  of  the  Natural  Gas  Act  (15  U.S.C.,  sec. 
717f,  sub-sections  (c)  to  (g),  Act  of  February  7,  1942,  c.  49, 
56  Stat.  83),  a  certificate  authorizing  the  construction  and 
operation  of  natural  gas  transmission  lines  was  required 
only  in  cases  of  extensions  to  “a  market  in  which  natural 
gas  is  already  being  served  by  another  natural  gas  com¬ 
pany.”  Prior  to  the  1942  amendment  the  Commission  de¬ 
nied,  the  coal,  railroad  and  labor  interests  the  right  of 
general  intervention  in  certificate  cases  before  it,  but 
granted  the  privilege  of  “participation,”  limited  to  the 
“extent  of  introducing  relevant  and  material  evidence” 
and  the  right  to  “make  oral  argument  and  file  briefs” 
(1  F.P.C.  792-800, 2  F.P.C.  29, 57, 30  P.U.R.  (N.S.)  324-347). 

At  the  hearing  on  the  1942  amendment  to  the  Natural 
Gas  Act  Mr.  John  D.  Battle,  Executive  Secretary  of  the 
National  Coal  Association,  appeared  before  the  House 
Committee  on  behalf  of  coal,  railroad  and  labor  interests; 
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and  at  this  hearing  definitely  stated  that  all  the  interests 
represented  by  him  sought  was  “the  right  to  go  and  try 
to  make  a  case  before  the  Commission”  and  added  that 
“after  such  participation,  let  the  chips  fall  where  they  will 
in  the  final  conclusion  of  the  Commission.”  (Hearing  on 
H.  R.  5249,  77th  Congress,  1st  Session,  pp.  50-52.) 

The  Committee  Report  on  the  1942  amendment  (House 
Report  No.  1290,  77th  Congress,  1st  Session)  refers  to  the 
aforesaid  limited  scope  of  section  7  of  the  original  Natural 
Gas  Act,  and  there  states : 

“Section  7(c)  of  the  Natural  Gas  Act,  as  at  present 
in  force,  has  proven  unsatisfactory,  not  only  from  the 
standpoint  of  administration  by  the  Commission  but 
also  the  natural-gas  companies  themselves,  as  well  as 
producers  of  competing  fuels  and  the  operators  of 
competitive  methods  of  transportation  whose  economic 
interests  may  be  affected  by  the  construction  or  ex¬ 
tension  of  natural-gas  pipe  lines  *  *  *. 

•  •  •  • 

“The  bill  as  amended”  (requiring  certificates  for 
all  future  extensions)  “eliminates  the  objections  to 
the  present  section  7(c)  above  mentioned.  By  this 
legislation,  the  present  jurisdictional  disputes  are  elim¬ 
inated,  and  the  door  is  opened  to  the  consideration 
by  the  Commission  of  the  effect  of  construction  and 
extensions  upon  the  interests  of  producers  of  compet¬ 
ing  fuels  and  competitive  transportation  interests.” 
•  #  • 


No  suggestion  was  made  by  anyone  appearing  at  the 
hearing,  or  in  the  Committee  Report,  that  amending  section 
7(c),  and  permitting  “consideration  by  the  Commission  of 
the  effect  *  *  *  upon  the  interests  of  producers  of  competing 
fuels  and  competitive  transportation  interests,”  was  tant¬ 
amount  to  giving  such  interests  the  right  to  judicial  re- 
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view  as  “aggrieved”  parties  under  section  19  of  the 
Natural  Gas  Act. 

Furthermore,  the  very  language  of  the  two  different 
sections  negates  any  such  construction.  The  literal  wording 
of  section  7  of  the  Natural  Gas  Act  as  amended,  respecting 
hearings  before  the  Commission  in  certificate  cases,  shows 
that  its  provisions  are  intended  to  be  applicable  to  “all 
interested  persons.”  But  the  provisions  of  section  19, 
giving  the  right  to  judicial  review,  are  more  restrictive  and 
extend  only  to  “aggrieved”  persons. 

This  clear  distinction  between  “all  interested  persons” 
and  “aggrieved”  persons  is  further  emphasized  by  per¬ 
tinent  colloquy  between  Mr.  Battle  and  a  Committee  mem¬ 
ber  at  the  aforesaid  hearing  on  H.  R.  5249,  in  which  Mr. 
Battle  expressly  stated  “it  is  our  understanding”  that  it 
was  the  words  “all  interested  persons”,  as  set  forth  in 
Section  7,  which  would  give  the  coal,  railroad  and  labor 
interests  their  requested  “right  to  go  and  try  to  make  a 
case  before  the  Commission.”  (Hearing  before  Interstate 
&  Foreign  Commerce  Committee,  on  H.  R.  5249,  77th  Con¬ 
gress,  First  Session,  pp.  51-52). 


There  is  a  further  and  corollary  reason  why  the  appel¬ 
lant  coal,  railroad  and  labor  interests  have  no  standing  to 
maintain  their  petition  for  review.  This  reason  is  that  their 
interest  in  the  subject-matter  involves  no  justiciable  issue. 
Under  the  Natural  Gas  Act  considerations  of  conservation 
and  economic  effect  upon  competing  fuels  and  competitive 
transportation  interests  involve  only  discretionary  ques¬ 
tions  of  policy,  and  it  is  the  Commission  which  is  the  arbi¬ 
ter.  When  the  coal,  railroad  and  labor  interests  seek  ju¬ 
dicial  review  they  are  confronted  with  the  fact  that  the 
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Natural  Gas  Act  provides  no  “criterion”  for  judicial 
review  of  such  issues.  And,  as  said  by  the  Fifth  Circuit 
Court  of  Appeals  in  Department  of  Conservation  v.  F.P.C., 
14S  Fed.  (2  )  746,  750  (cert,  denied  326  U.  S.  717,  90  L.  ed. 
424),  wherein  the  Court  rejected  the  oft  repeated  conten¬ 
tions  there  urged  by  the  same  coal,  railroad  and  labor  in¬ 
terests,  “petitioners  do  not  point  to  us,  we  have  found  no, 
guiding  language  in  the  Act,  or  in  any  decisions  construing 
it,  which  supports  this  view  or,  indeed,  points  in  this  di¬ 
rection.” 

This  decision  by  the  Fifth  Circuit  Court  of  Appeals  was 
rendered  on  petition  to  review  a  certificate  order  of  the 
Federal  Power  Commission  authorizing  Memphis  Natural 
Gas  Company  to  construct  additional  transmission  facili¬ 
ties,  and  was  most  vigorously  opposed  by  the  coal,  rail¬ 
road  and  labor  interests  on  grounds  of  conservation  and 
economic  effect  on  those  interested  in  competing  fuels, 
and  is  not  only  particularly  applicable  but  seems  to  us 
to  involve  the  doctrine  of  res  adjudicata. 

Limited  Scope  of  Judicial  Review 

Proceeding  now’  to  consider  the  appeal  on  its  merits,  it 
is  important  to  note  the  very  limited  scope  of  permissible 
judicial  review’  of  certificate  orders  of  the  Commission.  In 
Section  19  of  the  Natural  Gas  Act  it  is  provided  that  “the 
findings  of  the  Commission  as  to  the  facts,  if  supported  by 
substantial  evidence,  shall  be  conclusive.”  Furthermore, 
it  is  settled  law  that  it  is  the  function  of  the  Commission 
to  be  the  arbiters  of  the  paramount  public  interest,  and 
on  judicial  review  the  function  of  the  Court  is  limited  to 
ascertaining  whether  there  is  warrant  in  the  law  and  the 
facts  for  w’hat  the  Commission  has  done,  and  unless  in 
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some  specific  respect  there  has  been  prejudicial  departure 
from  requirements  of  the  law  or  abuse  of  the  Commission ’s 
discretion,  the  reviewing  Court  is  without  authority  to  in¬ 
tervene,  or  to  substitute  its  own  view  concerning  what 
should  be  done. 

Arkansas-Louisiana  Gas  Company  v.  F.P.C.,  113 
Fed.  (2).  281; 

Department  of  Conservation  v.  F.P.C.,  148  Fed.  (2) 
746; 

Kentucky  Natural  Gas  Corporation  v.  F.P.C.  159 
Fed.  (2)  215; 

Panhandle  Eastern  v.  F.P.C. ,  80  App.  D.C.  297,  169 
Fed.  (2)  881; 

F.P.C.  v.  Hope  Natural  Gas  Company,  320  U.  S. 
591,  617,  88  L.  ed.  333,  352; 

U.  S.  v.  Pierce  Auto  Freight  Lines,  327  TJ.  S.  515, 
90  L.  ed.  821,  835. 

Certificate  Properly  Issued  Under  Applicable 
Standards  Prescribed  by  Natural  Gas  Act 

Under  the  applicable  language  of  Section  7  of  the  Nat¬ 
ural  Gas  Act,  a  certificate  “shall  be  granted  *  *  if  it  is 
found  that  the  applicant  is  able  and  willing  properly  to  do 
the  acts  and  perform  the  service  proposed  *  *  and  that  the 
proposed  service  *  *  is  or  will  be  required  by  the  present 
or  future  public  convenience  and  necessity.” 

In  view  of  the  extended  review  of  the  record  facts  here¬ 
tofore  set  out  in  this  brief,  we  submit  that  no  additional 
argument  is  necessary  to  demonstrate  that  the  Commis¬ 
sion’s  order  is  fully  supported  by  the  record,  and  that 
petitioners’  contentions  on  the  merits  involve  nothing 
more  than  a  futile  expression  of  dissatisfaction  with  the 
Commission’s  certificate  order. 
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Commission’s  Order  Supported  by 
Adequate  Findings 

The  contention  that  the  Commission’s  certificate  order 
is  not  based  on  adequate  findings  has  no  support  save  dis¬ 
regard  of  the  very  detailed  findings  set  out  in  the  initial  or 
interlocutory  order  of  April  7  and  the  additional  very  de¬ 
tailed  findings  set  out  in  the  certificate  order  of  May  3. 
Attention  is  called  to  these  orders,  and  to  the  well  settled 
rule  that  “the  Commission  is  not  compelled  to  annotate 
to  each  finding  the  evidence  supporting  it.”  U.  S.  v.  Pierce 
Auto  Freight  Line ,  supra  (327  U.S.  515,  529,  90  L.  ed.  821, 
832). 


The  Commission  did  not  Err  in 
Refusing  to  Grant  Proposed  Findings 

The  proposed  findings  of  the  coal,  railroad  and  labor 
interests  (app.  vol.  I,  pp.  25-28),  except  certain  evidenti¬ 
ary  findings  which  were  not  controverted,  are  simply  the 
converse  of  the  findings  made  by  the  Commission.  That 
the  Commission  did  consider  the  substance  of  these  pro¬ 
posed  findings  is  affirmatively  shown  in  the  Commission’s 
initial  or  interlocutory  order  of  April  7,  in  which  the  Com¬ 
mission  expressly  referred  to  and  briefly  reviewed  the 
evidence  introduced  by  the  appellant  coal,  railroad  and 
labor  interests  (app.  Vol.  1,  pp.  32-33).  And  in  the  Com¬ 
mission’s  order  Denying  Request  for  Re-opening  and  De¬ 
nying  Application  for  Re-hearing  (app.  vol.  1,  pp.  60-63), 
the  Commission  made  the  following  express  ruling : 

“The  evidence  presented  on  behalf  of  the  inter¬ 
veners  now  seeking  rehearing,  as  well  as  the  proposed 
findings  and  conclusions  submitted  by  the  interveners, 
was  considered  in  reaching  our  findings  and  order  of 
May  3,  1949.  To  pass  upon  these  seriatim  would  ap- 
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pear  to  serve  no  useful  purpose  when  there  are  com¬ 
plete  findings,  such  as  we  have  issued  herein.  While 
we  view  our  findings  and  order  as  constituting  full 
compliance  with  the  Administrative  Procedure  Act, 
nevertheless  we  have  reexamined  the  findings  and 
conclusions  which  were  requested  by  these  interveners. 
We  hereby  specifically  reject  the  same  except  insofar 
as  they  are  incorporated  in  our  findings  and  order  of 
Mav  3,  1949.” 

(App.  Vol.  I,  p.  62). 

Commission  Did  Not  Delegate  Its  Function 
By  Giving  Weight  to  “Strong  Representations” 

The  contention  that  the  Commission’s  finding  that  the 
proposed  service  is  required  by  the  public  service  and 
necessity  was  made  “solely  on  the  basis  of  the  strong  rep¬ 
resentations  made  by  the  Atomic  Energy  Commission” 
presents  no  real  issue.  As  previously  pointed  out  in  this 
brief,  “the  strong  representations”  were  made  by  record 
evidence,  and  to  say  that  the  Commission’s  finding  is 
based  on  these  “strong  representations”  is  no  more  than 
to  say  that  it  is  based  on  clear  and  cogent  evidence.  Par¬ 
ticularly  is  this  true,  inasmuch  as  no  service  was  immedi¬ 
ately  involved  in  the  certificate  proceedings  save  that  to 
the  Atomic  Energy  Commission. 

Furthermore,  and  as  pointed  out  in  the  Commission’s 
order  overruling  the  petition  for  re-hearing  (app.  vol.  I, 
p.  62),  the  contention  “has  reference  to  language  excerpted 
from  the  Commission’s  order  of  May  3,  1949,  is  cited  out 
of  context  and  fails  to  give  proper  effect  to  our  findings 
as  a  whole.”  In  this  connection,  and  in  support  of  the 
quoted  language  from  the  Commission’s  order,  we  call 
attention  to  the  fact  that  the  “language  excerpted”  was 
not  used  by  the  Commission  with  respect  to  the  finding 
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then  being  made  in  the  certificate  order  of  May  3,  1949, 
bnt  was  used  in  the  May  3  order  in  referring  to  the  Com¬ 
mission’s  initial  or  interlocutory  order  of  April  7.  It  was 
made  by  way  of  explanation  of  why  the  Commission,  hav¬ 
ing  found  in  the  April  7  order  that,  on  the  record  then 
presented,  a  certificate  should  not  be  granted,  because 
East  Tennessee  had  “not  been  able  to  show  *  •  a  firm 
supply  of  natural  gas,”  the  Commission  nevertheless 
proceeded  to  consider  evidence  and  make  findings  respect¬ 
ing  public  convenience  and  necessity. 

Further  argument  is  unnecessary,  but  we  do  desire  to 
call  attention  to  the  fact  that  in  the  aforesaid  order  over¬ 
ruling  the  petition  for  re-hearing  the  Commission  ex¬ 
pressly  reviewed  the  contention,  and  expressly  stated  that 
its  findings  “were  reached  upon  consideration  of  the  en¬ 
tire  record.”  (app.  vol.  I,  p.  62). 

Commission  did  not  Illegally  Resort  to 
Evidence  Dehors  the  Record 

Appellant  coal,  railroad  and  labor  interests,  by  Point  2 
(brief  p.  15)  and  supporting  argument  (brief,  pp.  58-63), 
contend  that  the  Commission,  in  order  to  make  a  finding 
of  an  adequate  gas  supply,  illegally  resorted  to  evidence 
dehors  the  record,  and  thereby  violated  the  Administra¬ 
tive  Procedure  Act. 

The  underlying  basis  for  this  contention  is  that  in  the 
certificate  order  of  May  3  in  the  case  at  bar  the  Commis¬ 
sion  referred  to  a  certificate  order  of  the  same  date  en¬ 
tered  in  the  Matter  of  Tennessee  Gas  Transmission  Com¬ 
pany,  Docket  No.  G-962,  wherein  the  Commission  granted 
authorization  to  T.G.T.  in  its  pending  proceeding  in  Docket 
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No.  G--962  to  construct  additional  facilities  and  provide 
60,000  Mcf  additional  gas  per  day  to  East  Tennessee  for 
service  at  the  Atomic  Energy  Commission  (app.  vol.  I, 
p.  23  and  pp.  64-73). 

It  is  first  to  be  noted  that  the  contentions  now  urged  in 
the  brief  of  appellant  coal,  railroad  and  labor  interests 
are  much  broader  than  the  necessary  legal  predicate  laid 
therefor  in  their  petition  for  rehearing.  Section  19  of  the 
Natural  Gas  Act  provided  that  “no  objection  to  the  order 
of  the  Commission  shall  be  considered  by  the  Court  un¬ 
less  such  objection  shall  have  been  urged  by  the  petition 
in  the  application  for  re-hearing”;  and  the  only  ground 
set  out  in  the  application  for  re-hearing  as  a  predicate  for 
the  contentions  now  urged  is  as  follows : 

“If  the  Commission  should  hold  that  it  has  properly 
and  legally  taken  official  notice  of  evidence  in  other 
proceedings  tending  to  establish  sufficiency  of  gas 
supply  for  the  Applicant  in  these  proceedings,  with¬ 
out  admitting  the  legality  of  such  action,  and  without 
waiving  any  of  their  rights,  these  interveners  request 
that  they  be  given  an  opportunity  to  show  the  contrary. 

(App.  vol.  I,  p.  40) 

This  ground  in  the  petition  for  re-hearing  'was  over¬ 
ruled  by  the  Commission  in  the  following  language : 

“We  have  considered  the  other  points  advanced  in 
support  of  the  relief  requested  in  the  aforesaid  joint 
application  of  June  2,  1949,  and  are  of  the  opinion 
that  they  are  not  well  founded.” 

(App.  vol.  I,  p.  63). 

This  it  would  seem,  is  a  sufficient  answer  to  the  varied 
and  greatly  augmented  contentions  now  urged  by  appellant 
coal,  railroad  and  labor  interests. 
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It  is  further  submitted  that  appellant  coal,  railroad  and 
labor  interests  are  estopped  by  facts  of  record  in  this  case 
from  asserting  that  they  had  a  right  to  “be  given  an  op¬ 
portunity  to  show  the  contrary’ ’  to  anything  set  forth  in 
the  Commission ’s  separate  certificate  order  of  May  3, 1949, 
In  the  Matter  of  Tennessee  Gas  Transmission  Company, 
Docket  No.  G-962.  As  previously  pointed  out  in  our  re¬ 
view  of  the  record  facts  (ante,  pp.  29-30,  32-34),  it  was 
shown  by  testimony  in  the  case  at  bar  that  the  authoriza¬ 
tion  for  additional  facilities  in  Docket  No.  G-962  was  only 
awaiting  an  additional  showing  of  gas  reserves,  and  at  the 
oral  argument  before  the  Commission  in  the  case  at  bar 
counsel  for  the  appellant  coal,  railroad  and  labor  interests 
admitted,  in  response  to  express  interrogation  by  one  of 
the  Commissioners,  that  the  record  in  the  G-962  proceeding 
did  show  sufficient  reserves  for  the  additional  60,000  Mcf 
for  service  to  the  Atomic  Energy  Commission,  even  though 
it  did  not  show  sufficient  reserves  for  the  entire  capacity 
sought  by  T.G.T.  (app.  vol.  II,  p.  395). 

We  next  call  attention  to  the  fact  that  all  of  the  conten¬ 
tions  urged  on  this  phase  of  the  case  by  appellant  coal, 
railroad  and  labor  interests  have  become  academic  and 
moot  by  virtue  of  the  Commission’s  subsequent  aforesaid 
order  of  June  29,  1949,  In  the  Matter  of  Tennessee  Gas 
Transmission  Company,  Dockets  No.  G-962  and  No.  G-1070, 
in  which  T.G.T.  was  authorized  to  construct  still  additional 
facilities,  and  in  which  its  entire  gas  pipe  line  capacity, 
reserves,  and  estimated  customer  demands  were  reviewed 
to  date  and  approved,  including  the  60,000  Mcf  to  the 
Atomic  Energy  Commission.  As  previously  mentioned,  and 
as  particularly  set  out  in  the  Commission’s  previous  order 
of  September  29,  1948,  in  the  G-962  proceedings,  appellant 
coal,  railroad  and  labor  interests  were  interveners  and  par- 
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ticipated  in  the  G-962  and  G-1070  proceedings,  from  which 
no  appeal  has  been  taken.  While  these  separate  orders  of 
September  29,  1948  and  July  29,  1949,  in  the  G-962  pro¬ 
ceedings  are  not  included  in  the  record  in  the  case  at  bar, 
it  is  submitted  that  this  Court  can  and  should  take  judicial 
notice  thereof. 

Fletcher  v.  Jones,  70  App.  D.  C.,  179,  105  F.  (2), 
58,  cert,  denied  308  U.S.  555,  84  L.  ed.  467 ; 

Opp.  Cotton  Mills  v.  Administrator,  312  U.S.  126, 
154,  85  L.  ed.  1640; 

Market  Street  R.  Co.  v.  Railroad  Commission,  324 
U.S.  548,  561,  89  L.  ed.  1171, 1181; 

U.  S.  vs.  Pierce  Auto  Freight  Lines,  327  U.S.  515, 
519,  90  L.  ed.  821,  831; 

31  C.  J.  S.,  p.  593,  sec.  36,  p.  602,  sec.  40. 

A  further  and  conclusive  answer  to  all  the  contentions 
of  appellant  coal,  railroad  and  labor  interests  on  this  phase 
of  the  case  is  the  fact  that  the  Commission’s  certificate 
order  of  May  3  in  Docket  No.  G-962  is  not  the  sole  support 
in  the  record  for  the  Commission’s  finding  in  the  certificate 
order  of  May  3,  in  the  case  at  bar  that  East  Tennessee  4 ‘is 
able  and  willing  to  perform  the  service  proposed.”  In  this 
respect  the  case  at  bar  is  analogous  to  U.  S.  v.  Pierce  Auto 
Freight  Lines,  supra,  (327  U.S.,  515,  90  L.  ed.  821). 

In  the  Pierce  Auto  Case  the  Supreme  Court  said  that 
an  administrative  agency  did  not  have  to  put  on  “blinders” 
when  dealing  with  separate  but  interrelated  cases  contem¬ 
poraneously  decided,  nor  follow  “the  scriptural  injunction 
against  letting  one’s  right  hand  know  what  one’s  left  hand 
may  be  doing.”  And  in  this  case  the  Court  definitely  held 
that  a  decision  of  an  administrative  agency  in  one  case 
will  not  be  set  aside,  because  of  reference  to  matters  in 
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another  interrelated  case,  where  the  basic  findings  in  the 
particular  case  are  supported  by  the  record  in  that  case. 

Also  in  point  is  the  following  rule  announced  by  this 
Court  in  Panhandle  Eastern  Pipe  Line  Company  v.  F.P.C., 
SO  App.  D.C.,  297,  169  Fed.  881 : 

“*  *  Even  if  some  of  the  findings  were  unsupported, 
the  others  under  review  should  be  affirmed  ‘since, 
without  such  findings’,  there  would  still  be  a  basis  in 
the  record  for  the  (Commission’s)  conclusions.” 

The  doctrine  of  the  foregoing  decisions  sufficiently  an¬ 
swers  the  contentions  of  appellant  coal,  railroad  and  labor 
interests  on  the  question  of  East  Tennessee  being  “able 
and  willing,”  because  the  Commission’s  finding  that  East 
Tennessee  was  “able  and  willing ”  is  amply  supported  by 
record  evidence  even  though,  for  argument,  we  concede 
that  all  reference  to  the  G-962  proceedings  and  orders  be 
treated  as  stricken. 

Thus  viewing  the  record,  it  is  undisputed  that  East 
Tennessee  had  its  requirements  contract  of  September  6, 
1946  with  T.G.T.,  a  large  and  admittedly  responsible  gas 
transmission  company,  whereby  T.G.T.  was  admittedly 
obligated  to  supply  East  Tennessee  its  gas  requirements, 
including  the  60,000  Mcf  for  the  service  to  the  Atomic 
Energy  Commission  (app.  vol.  II,  p.  412).  The  President 
of  T.G.T.  testified  at  length  that  his  company  recognized 
its  obligation  to  provide  East  Tennessee  with  the  neces¬ 
sary’  gas  supply  and  was  ready,  able  and  willing  to  do  so, 
subject  only  to  the  Commission  granting  requisite  author¬ 
ization  to  T.G.T.  to  build  additional  facilities  (ante,  pp.  28- 
34). 
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Certainly,  under  the  very  general  and  broad  standards 
prescribed  by  the  Natural  Gas  Act,  it  was  within  the  com¬ 
petency  of  the  Commission  to  accept  this  as  a  sufficient 
showing  of  East  Tennessee’s  ability  to  obtain  its  gas  sup¬ 
ply.  So  far  as  the  proposed  service  to  the  Atomic  Energy 
Commission  was  concerned,  accepting  such  a  showing  was 
not  pre- judging  a  future  certificate  hearing,  but  presently 
adjudging  one  of  the  elements  involved  in  the  proper  de¬ 
cisions  of  the  case  at  bar.  Suppose,  for  illustration,  that  the 
converse  situation  had  been  presented,  and  T.G.T.  had  been 
applying  for  authorization  for  additional  capacity  for  the 
same  60,000  Mfc  before  East  Tennessee  had  been  authorized 
to  render  service  to  the  Atomic  Energy  Commission.  No 
doubt  the  appellant  coal,  railroad  and  labor  interests  then 
would  have  contended  that  T.G.T.  should  be  denied  the 
additional  capacity  because  East  Tennessee  had  not  there¬ 
tofore  been  authorized  to  provide  the  service  to  the  Atomic 
Energy  Commission. 

A  further  and  plenary  foundation  for  the  Commission’s 
finding  that  a  gas  supply  was  available  to  East  Tennessee, 
and  that  East  Tennessee  was  4 ‘able  and  willing,”  is  the 
evidence  (ante,  pp.  35-37)  and  detailed  findings  thereon  of 
the  Commission  with  respect  to  the  fact  that  an  adequate 
gas  supply  was  available  through  equitable  allocation  of  the 
presently  authorized  pipe  line  capacity  of  T.G.T.  As  shown 
by  our  preceding  review  of  the  record  evidence,  and  by  the 
Commission ’s  findings  on  the  evidence,  the  possibility  of  re¬ 
sort  to  equitable  allocation  was  remote;  and  not  a  single 
customer  of  T.G.T.  is  before  the  Court  objecting  to  the 
certificate  granted  East  Tennessee  on  the  ground  that  their 
own  supply  might  be  affected.  To  the  contrary,  the  record 
affirmatively  shows  that  the  representative  who  appeared 
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before  the  Commission  on  behalf  of  the  New  York  Pnblic 
Service  Commission  (app.  vol.  II,  p.  318),  and  represents 
tives  of  the  Consolidated  Gas  System  and  Columbia  Gas 
System,  who  take  more  than  80%  of  the  capacity  of  T.G.T., 
all  stated  in  the  record  that  they  did  not  oppose  the  grant¬ 
ing  of  a  certificate  to  East  Tennessee  (app.  vol.  II,  pp. 
204-205,  213-214). 

Since  the  customers  of  T.G.T.  and  others  directly  inter¬ 
ested  did  not  complain  that  service  to  the  Atomic  Energy 
Commission  will  adversely  affect  their  own  contracts  or 
rights  to  gas  service,  the  appellant  coal,  railroad  and  labor 
interests  certainly  have  no  right  to  undertake  to  complain 
in  their  behalf.  Paraphrasing  the  language  of  the  Court  in 
ArJcansas-Louisiana  Gas  Company  v.  FJP.C.,  113  Fed.  (2) 
281,  284,  the  appellant  coal,  railroad  and  labor  interests, 
if  aggrieved  at  all,  are  not  aggrieved  by  resulting  effects 
upon  other  customers  of  T.G.T.,  but  by  the  displacing  of 
coal  by  natural  gas  at  Oak  Ridge. 

CONCLUSION 

The  importance  of  the  production  of  atomic  weapons 
to  the  security  of  the  nation  and  the  preservation  of  world 
peace  is  daily  reflected  in  the  newspapers  and  public  state¬ 
ments  throughout  the  nation.  The  Commission  would  have 
been  derelict  in  its  duty  had  it  failed  to  take  into  account 
“the  common  defense  and  security  of  the  nation.’ ’  It  is 
submitted  that  the  Commission  not  only  has  committed 
no  error,  but  that  it  is  entitled  to  the  grateful  thanks  of 
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the  nation  for  its  timely  and  proper  action  in  granting  the 
certificate  order  here  under  review. 
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QUESTION  PRESENTED 


On  May  3,  1949,  the  Federal  Power  Commission  acting 
under  Section  7  (e)  of  the  Natural  Gas  Act  (15  U.  S.  C.  717 
f  (e) )  issued  a  certificate  of  public  convenience  and  necessity 
to  East  Tennessee  Natural  Gas  Company  authorizing  it  to 
construct  and  maintain  a  natural-gas  pipeline  for  the  trans¬ 
mission  of  60,000  Mcf  of  natural  gas  per  day  to  the  Atomic 
Energy  Commission’s  plant  in  Oak  Ridge,  Tennessee.  Although 
several  questions  are  raised  by  the  petition  for  review,  this  brief 
shall,  in  accordance  with  the  limited  purpose  for  which  the 
United  States  has  intervened  in  this  proceeding  on  behalf  of 
the  Atomic  Energy  Commission,  be  addressed  solely  to  the 
question: 

Whether  there  is  substantial  evidence  in  the  record  to  sup¬ 
port  the  Power  Commission’s  finding  in  its  order  authorizing 
the  certificate  that  such  service  is  “required  by  the  present  or 
future  public  convenience  and  necessity.” 

The  brief  of  the  Federal  Power  Commission  will,  we  under¬ 
stand,  treat  with  all  the  questions  presented  by  the  petition. 

0) 
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fHmteb  States  Court  of  Appeals 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 

No.  10376 

National  Coal  Association,  United  Mine  Workers  of 
America,  Railway  Labor  Executives  Association, 
petitioners 

v. 

Federal  Power  Commission,  respondent 

East  Tennessee  Natural  Gas  Company,  United  States  of 

America,  intervenors 


PETITION  TO  REVIEW  FEDERAL  POWER  COMMISSION  ORDER 


BRIEF  FOR  THE  UNITED  STATES,  INTERVENOR 


STATEMENT 

Petitioners,  representing  various  coal  and  railroad  interests, 
instituted  this  proceeding  against  the  Federal  Power  Commis¬ 
sion  (Power  Commission)  on  August  8,  1949,  allegedly  under 
Section  19  (b)  of  the  Natural  Gas  Act  (15  U.  S.  C.  717r  (b)) 
seeking  review  of  the  Power  Commission’s  Order  issued  on  May 
3,  1949  (J.  A.  2-12).  By  this  Order,  the  Power  Commission, 
acting  under  Section  7  (e)  of  the  Natural  Gas  Act,  infra,  pp.  6-7, 
had  authorized  East  Tennessee  Natural  Gas  Company  (East 
Tennessee)  to  maintain  and  operate  a  172-mile  natural  gas 
pipeline  for  the  transmission  of  60,000  Mcf  of  natural  gas  per 
day  from  a  point  of  connection  with  the  main  pipeline  facili¬ 
ties  of  Tennessee  Gas  Transmission  Company  (Tennessee  Gas) 
near  Greenbriar,  Tennessee,  to  the  Oak  Ridge  plant  of  the 
Atomic  Energy  Commission  in  Tennessee  (J.  A.  12-25).  In 

(l) 
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their  petition  for  review,  petitioners  claimed  that  the  Commis¬ 
sion  had  erred  in  issuing  the  certificate,  on  the  grounds  inter 
alia,  that  there  is  no  substantial  evidence  in  the  record  to 
support  its  finding,  as  required  by  Section  7  (e),  (1)  that  East 
Tennessee  “is  able  and  willing  properly  to  do  the  acts  and  per¬ 
form  the  services  proposed”  and  (2)  that  the  proposed  service 
to  Oak  Ridge  is  “required  by  the  present  or  future  public 
convenience  and  necessity”  (J.  A.  9-10).  The  motions  of  East 
Tennessee  and  of  the  United  States  of  America  on  behalf  of 
the  Atomic  Energy  Commission,  for  leave  to  intervene  in  the 
proceeding  before  this  Court  in  support  of  the  Power  Com¬ 
mission’s  order,  have  been  granted.  The  pertinent  facts  may 
be  summarized : 

On  June  19, 1948,  the  Atomic  Energy  Commission  deeming  it 
desirable  to  have  access  to  natural  gas  as  a  source  of  fuel  in  ad¬ 
dition  to  coal,  entered  into  a  20-year  contract  with  East 
Tennessee  whereby  East  Tennessee  undertook  to  obtain  the 
necessary  materials,  authorizations  and  licenses  for  the  con¬ 
struction  of  the  necessary  pipeline  facilities  for  the  delivery  of 
60,000  Mcf  of  natural  gas  per  day  to  the  Commission’s  plant  at 
Oak  Ridge,  Tennessee,  at  which  plant  the  Commission  produces 
U-235,  one  of  the  fissionable  materials  used  in  atomic  weapons. 
In  the  contract,  the  Atomic  Energy  Commission  stated  that  it 
deems  “it  in  the  best  interest  of  the  Government  to  obtain 
natural  gas”  and  certified  that  the  agreement  was  “necessary 
in  the  interest  of  common  defense  and  security”  ( J.  A.  413-414). 

In  accordance  with  this  agreement,  East  Tennessee  on  June 
30,  1948,  filed  with  the  Power  Commission  an  application, 
which,  as  amended  on  January  14,  1949, 1  requested  authority 
to  construct  and  maintain  a  22-inch  pipeline  extending  ap¬ 
proximately  172  miles  from  a  point  of  connection  near  Green- 
briar,  Tennessee,  with  the  existing  main  pipeline  facilities  of 
Tennessee,  eastwardly  to  Oak  Ridge,  Tennessee,  to  supply 
60,000  Mcf  per  day  of  natural  gas  to  the  plant  of  the  Atomic 

‘The  original  application  proposed  164  miles  of  22-inch  pipeline  from 
Mitehelville,  Tennessee,  to  Oak  Ridge  and  117  miles  of  16-inch  pipeline  from 
Oak  Ridge  northeasterly  to  Kingsport,  Bristol,  and  Johnson  City,  Tennessee. 
The  amendment  of  January  14  changed  the  point  of  connection  of  the  Oak 
Ridge  line  to  a  point  near  Greenbriar,  and  deleted  the  additional  proposal. 
(See  J.  A.  30.) 
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Energy  Commission  at  Oak  Ridge  (J.  A.  13,  29).  The  Atomic 
Energy  Commission  as  well  as  petitioners  herein  were  permitted 
to  intervene  in  the  proceeding  before  the  Power  Commission 
(J.  A.  96,  98-99). 2 

Power  Commission’s  Order  of  April  7, 1949.— After  extended 
public  hearings  and  oral  argument,  in  which  the  Atomic  Energy 
Commission  participated,  along  with  the  other  parties,  the 
Power  Commission  on  April  7,  1949,  issued  an  order  entitled 
“Findings  and  Order  to  Show  Cause,  Reopening  Proceedings, 
and  Setting  Hearing”  (J.  A.  29-38).  In  this  order,  the  Com¬ 
mission  noted  (J.  A.  31-32) : 

*  *  *  The  evidence  shows  the  operations  at  the 
Oak  Ridge  production  plant  are  of  a  continuous  nature 
and  require  large  quantities  of  power,  a  significant  pro¬ 
portion  of  which,  due  to  its  character,  must  be  gen¬ 
erated  on  the  site.  The  Oak  Ridge  steam  generating 
plant  which  now  supplies  this  vital  power  uses  pulver- 
rized  coal  as  a  primary  fuel.  There  was  presented  evi¬ 
dence  that  it  is  imperative  that  this  generating  plant 
operate  without  any  interruption. 

The  evidence  of  record  shows  the  Atomic  Energy 
Commission,  after  giving  careful  consideration  to  what 
measures  reasonably  would  be  required  in  order  to  as¬ 
sure  the  continued  operation  of  the  Oak  Ridge  facilities 
under  emergency  conditions  that  might  arise,  deter¬ 
mined  that  the  securing  of  a  firm  and  adequate  source 

‘  The  Atomic  Energy  Commission’s  petition  for  leave  to  intervene  stated 
(J.  A.  97) : 

***** 

“2.  The  Oak  Ridge  facilities  include  a  large  steam  generating  plant  which 
supplies  power  essential  to  the  operation  of  the  production  plant.  The  pro¬ 
duction  plant  is  a  continuous  type  operation,  and  it  is  essential  that  it  be 
operated  without  cessation.  Power  must  be  generated  continuously  to 
supply  this  production  plant.  Any  interruption  in  the  operation  of  this  pro¬ 
duction  plant  may  have  the  gravest  consequences  to  the  common  defense 
and  security  of  this  country. 

“3.  The  power  plant  is  presently  operated  with  steam  produced  by  pulver¬ 
ized  coal-tired  boilers.  To  guard  against  the  possibilities  of  an  interruption 
in  the  operation  of  the  facilities  at  Oak  Ridge  it  is  necessary  to  have  a  second 
fuel  supply  available.  Natural  gas  is  the  logical  and  dependable  fuel  es¬ 
sential  to  assure  continuity  of  operation  of  the  facilities  at  Oak  Ridge." 

***** 
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of  natural  gas  is  essential  to  that  Commission,  in  the 
discharge  of  its  responsibilities  under  the  Atomic  En¬ 
ergy  Act  of  1946,  and  in  assuring  the  common  defense 
and  security  of  the  people  of  the  United  States.  Such 
conclusion  was  reached  by  the  Atomic  Energy  Commis¬ 
sion,  the  evidence  shows,  after  giving  consideration  to  a 
number  of  factors,  among  others,  the  vital  character  of 
the  need  for  continuous  operation  of  the  Oak  Ridge 
facility,  including  the  steam  generating  plant,  under 
emergency  conditions;  that  Commission’s  experience  in 
the  past  in  attempting  to  build  up  and  maintain  a  re¬ 
serve  stockpile  of  coal;  and  the  assurance  that  would 
come  from  having  two  sources  of  fuel  using  two  different 
transportation  media.  On  the  strength  of  a  similar 
statement  by  Commissioner  Pike  of  the  AEC,  the  De¬ 
partment  of  Commerce,  after  hearings,  allocated  the 

necessary  steel  for  construction  of  the  line. 

*  *  *  *  * 

The  Commission  further  stated  (J.  A.  33)  (see,  also,  J.  A.  36) : 

*  *  *  *  * 

From  the  evidence  the  Commission  finds  that  the 
service  of  60,000  Mcf  per  day  of  natural  gas  to  the 
Atomic  Energy  Commission  for  use  in  its  Oak  Ridge 
facilities,  as  proposed  in  the  amended  G-1065  appli¬ 
cation,  is  necessary  in  the  common  defense  and  security 
of  this  nation,  and,  accordingly,  that  the  authorization 
of  such  service  is  required  by  public  convenience  and 
necessity.  The  authorization  of  such  service  would  be 

in  the  national  public  interest. 

*  #  *  *  * 

However,  inasmuch  as  East  Tennessee  failed  to  make  a  satis¬ 
factory  showing  with  respect  to  the  adequacy  of  its  supply  of 
natural  gas  to  provide  the  proposed  service  as  well  as  its  plan 
of  financing  (J.  A.  33,  36),  the  Commission  indicated  that  it 
was  of  the  opinion  that  ( J.  A.  36) : 

*  *  *  it  should  do  everything  in  its  power  to  ex¬ 
plore  the  possibility  that  a  gas  supply  for  the  Oak  Ridge 
pipeline  can  be  made  available  through  the  facilities 
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applied  for  in  Docket  No.  G-1070 3  or,  if  need  be,  through 
an  allocation  applying  generally  against  [Tennessee 
Gas]  entire  system  capacity  to  be  borne  equitably  by 
all  customers  and  areas  served  by  [Tennessee  Gas] .  In 
view  of  the  paramount  need  of  the  Atomic  Energy  Com¬ 
mission  for  the  natural-gas  service  proposed  to  be  ren¬ 
dered  to  it  by  East  Tennessee  and  the  necessity  for 
prompt  action,  the  Commission  finds  that  it  is  appro¬ 
priate  that  it  explore  these  possibilities  at  once. 

Accordingly,  the  Commission  ordered  a  further  public  hearing 
on  April  18,  1949,  to  receive  additional  evidence  on  these  mat¬ 
ters  (J.  A.  37-38). 

Power  Commission’s  Order  of  May  8,  1949. — After  these 
hearings,  the  Commission  issued  its  Order  of  May  3, 1949  ( J.  A. 
12-25).  In  this  Order,  the  Commission  recited  (J.  A.  13) : 

***** 

Upon  the  record  developed  at  the  initial  hearings, 
and  solely  on  the  basis  of  the  strong  representations 
made  by  the  Atomic  Energy  Commission,  this  Commis¬ 
sion  in  its  April  7,  1949,  order  found,  among  other 
things,  that  natural-gas  service  to  the  Atomic  Energy 
Commission  for  use  in  its  Oak  Ridge  facilities,  as  pro¬ 
posed  by  East  Tennessee  in  its  amended  application  in 
Docket  No.  G-1065,  is  necessary  for  the  common  defense 
and  security  of  the  Nation,  and  authorization  of  such 
service  is  required  by  public  convenience  and  necessity. 
In  that  order  we  expressed  the  opinion,  however,  that 
the  Commission  could  not  issue  a  certificate  authorizing 
construction  and  operation  of  East  Tennessee's  pro¬ 
posed  Greenbriar- Oak  Ridge  pipeline  by  reason  of  an 
insufficiency  of  showings  in  regard  to  gas  supply  and 
plan  of  financing. 

***** 

The  Commission  went  on  to  find,  on  the  basis  of  the  addi¬ 
tional  evidence,  that  East  Tennessee’s  plan  of  financing  was 

*  Tennessee  Gas  originally  intended  to  use  the  increased  capacity  requested 
in  its  application  in  Docket  G-1070  to  supply  East  Tennessee  with  the 
60,000  Mcf  of  natural  gas  needed  to  service  the  Oak  Eidge  plant. 
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satisfactory  as  an  interim  plan  (J.  A.  17).  The  Commission 
further  found  that  by  forthwith  issuing  a  certificate  of  public 
convenience  and  necessity  to  Tennessee  Gas,  East  Tennessee’s 
supplier  of  natural  gas,  East  Tennessee  would  have  adequate 
supplies  to  furnish  the  Atomic  Energy  Commission  with 
60,000  Mcf  of  natural  gas  per  day  (J.  A.  20-22).  Accordingly, 
it  directed  the  issuance  of  a  certificate  of  public  convenience 
and  necessity  to  East  Tennessee  to  construct  and  operate  the 
proposed  Oak  Ridge  pipeline. 

Petitioners,  on  June  1,  1949,  petitioned  the  Commission  for 
rehearing,  reconsideration,  revocation  and  abrogation  of  its 
May  3  Order  (J.  A.  39-40).  Prior  to  the  Commission’s  action 
on  this  motion,  petitioners  also  filed  with  the  Commission  a 
“Request  for  Reopening  Proceedings”  (J.  A.  41^42)  to  which 
was  attached  a  Committee  print  of  a  report  of  a  Subcommittee 
of  Congress’  Joint  Committee  on  Atomic  Energy  in  regard 
to  the  proposal  of  the  Atomic  Energy  Commission  to  obtain 
a  supply  of  natural  gas  for  Oak  Ridge  (J.  A.  43-60).  The 
Power  Commission  on  June  29, 1949,  denied  petitioners’  request 
for  rehearing  (J.  A.  60-63)  with  the  comment  that  the  report 
of  the  Subcommittee  called  to  its  attention  disclosed  “*  *  # 
little,  if  any,  substance  with  respect  to  the  Oak  Ridge  pipeline 
project  that  was  not  before  the  Federal  Power  Commission  on 
May  3,  1949,  at  the  time  it  issued  a  certificate  for  that  line” 
(J.  A.  61-62). 

STATUTE  INVOLVED 

The  pertinent  provisions  of  the  Natural  Gas  Act  of  1938, 
as  amended  (52  Stat.  821,  as  amended  by  56  Stat.  83 ;  15  U.  S.  C. 
717  et  seq .)  follow*: 

Sec.  7. 

***** 

(e)  Except  in  the  cases  governed  by  the  provisos  con¬ 
tained  in  subsection  (c)  of  this  section,  a  certificate  shall 
be  issued  to  any  qualified  applicant  therefor,  authorizing 
the  whole  or  any  part  of  the  operation,  sale,  service,  con¬ 
struction,  extension,  or  acquisition  covered  by  the  appli¬ 
cation,  if  it  is  found  that  the  applicant  is  able  and  willing 
properly  to  do  the  acts  and  to  perform  the  service  pro¬ 
posed  and  to  conform  to  the  provisions  of  the  Act  and 
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the  requirements,  rules,  and  regulations  of  the  Commis¬ 
sion  thereunder,  and  that  the  proposed  service,  sale, 
operation,  construction,  extension,  or  acquisition,  to 
the  extent  authorized  by  the  certificate,  is  or  will  be  re¬ 
quired  by  the  present  or  future  public  convenience  and 
necessity;  otherwise  such  application  shall  be  denied. 
The  Commission  shall  have  the  power  to  attach  to  the 
issuance  of  the  certificate  and  to  the  exercise  of  the  rights 
granted  thereunder  such  reasonable  terms  and  conditions 
as  the  public  convenience  and  necessity  may  require.  . 

***** 

Sec.  19. 

*  *  *  *  • 

(b)  Any  party  to  a  proceeding  under  this  act  ag¬ 
grieved  by  an  order  issued  by  the  Commission  in  such 
proceeding  may  obtain  a  review  of  such  order  in  the  cir¬ 
cuit  court  of  appeals  of  the  United  States  for  any  circuit 
wherein  the  natural-gas  company  to  which  the  order 
relates  is  located  or  has  its  principal  place  of  business,  or 
in  the  United  States  Court  of  Appeals  for  the  District 
of  Columbia,  by  filing  in  such  court,  within  sixty  days 
after  the  order  of  the  Commission  upon  the  application 
for  rehearing,  a  written  petition  praying  that  the  order 
of  the  Commission  be  modified  or  set  aside  in  whole  or  in 
part.  A  copy  of  such  petition  shall  forthwith  be  served 
upon  any  member  of  the  Commission  and  thereupon  the 
Commission  shall  certify  and  file  with  the  court  a  trans¬ 
cript  of  the  record  upon  which  the  order  complained  of 
was  entered.  Upon  the  filing  of  such  transcript  such 
court  shall  have  exclusive  jurisdiction  to  affirm,  modify, 
or  set  aside  such  order  in  whole  or  in  part.  No  objection 
to  the  order  of  the  Commission  shall  be  considered  by  the 
court  unless  such  objection  shall  have  been  urged  before 
the  Commission  in  the  application  for  rehearing  unless 
there  is  reasonable  ground  for  failure  so  to  do.  The 
finding  of  the  Commission  as  to  the  facts,  if  supported 
by  substantial  evidence,  shall  be  conclusive.  *  *  * 
***** 
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STHDIAEY  OP  ABGUMENT 

In  attacking  the  finding  of  the  Power  Commission  that  the 
construction  of  a  pipeline  to  supply  natural  gas  to  the  Atomic 
Energy  Commission’s  plant  at  Oak  Ridge,  Tennessee,  is  “re¬ 
quired  by  the  present  or  future  public  convenience  and  neces¬ 
sity,”  petitioners  have,  because  of  the  broad  discretion  vested 
in  Power  Commission,  the  burden  of  showing  that  the  evidence 
before  the  Power  Commission,  permitted  only  one  conclusion, 
that  the  proposed  pipeline  will  not  serve  public  convenience 
and  necessity.  Kentucky  Natural  Gas  Corp.  v.  F.  P.  C.,  159 
F.  2d  215,  217  (C.  A.  6);  Department  of  Conservation  v. 
F.  P.  C.,  148  F.  2d  746,  750  (C.  A.  5),  certiorari  denied,  326 
U.  S.  717. 

In  determining  whether  petitioners  have  discharged  that 
burden,  it  must  be  remembered  that  the  phrase  “public  conven¬ 
ience  and  necessity”  imports  not  absolute  necessity,  but  rather 
that  there  is  a  public  need  for  the  service.  On  this  basis, 
courts  have  approved  such  findings  of  the  Power  Commission 
where  the  sole  need  shown  was  an  existing  or  potential  con¬ 
sumer  demand,  domestic  or  commercial,  for  natural  gas  for 
heating  or  cooking  purposes,  without  regard  to  the  availability 
of  other  fuels. 

When  the  record  before  the  Power  Commission  is  read  with 
these  considerations  in  mind,  it  becomes  plain  that  petitioners 
have  not  discharged  that  burden.  The  record  clearly  per¬ 
mitted  the  conclusion  that  the  issuance  of  the  certificate  was 
required  by  the  public  convenience  and  necessity.  The  need 
here  to  be  fulfilled  is  far  more  important  to  the  Nation’s  security 
and  defense  than  the  desires  of  the  ordinary  consumer  of  nat¬ 
ural  gas,  for  here  the  natural  gas  is  to  be  a  boiler  fuel  at  the 
Atomic  Energy  Commission’s  Oak  Ridge  plant  where  U-235, 
one  of  the  fissionable  materials  used  in  atomic  weapons,  is  pro¬ 
duced.  The  record  shows  that  the  plant  is  a  continuous  type 
operation  which,  if  interrupted  for  any  substantial  periods  of 
time,  may  have  the  gravest  consequences,  since  it  is  uncertain, 
once  operations  have  stopped,  how  long  it  would  take  to  get 
them  started  again.  One  of  the  essential  elements  in  this 
continuous  operation  is  a  constant  supply  of  power,  which 
prior  to  the  use  of  natural  gas  was  furnished  by  a  large  steam 
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generating  plant  using  pulverized  coal-fired  boilers.  Although 
the  Atomic  Energy  Commission  has  never  run  out  of  the  neces¬ 
sary  coal,  it  had  difficulties  during  1946-1947  in  maintaining 
the  requisite  stockpile,  despite  strenuous  efforts.  If  those  diffi¬ 
culties  had  continued,  the  Commission  would  have  run  out  of 
coal  during  the  winter  of  1947-48  and  would  have  had  to  stop 
operations.  The  possibility  that  a  situation  might  come  about 
when  no  supply  of  coal  would  be  available,  clearly  justified  the 
desire  of  the  Atomic  Energy  Commission  as  well  as  the  finding 
of  the  Power  Commission  that  natural  gas  should  be  made 
available  at  the  Oak  Ridge  plant  in  the  interest  of  “the  common 
defense  and  security  of  this  nation”  and,  hence,  that  the  author¬ 
ization  of  such  service  is  “required  by  the  public  convenience 
and  necessity.”  By  making  available  to  Oak  Ridge  source  of 
fuel  using  a  different  medium  of  transportation,  the  Atomic 
Energy  Commission — and  the  nation — would  have  a  far 
greater  degree  of  security  and  protection. 

ARGUMENT 

The  Power  Commission  properly  found  that  the  furnishing  of 

natural  gas  to  the  Atomic  Energy  Commission’s  Oak  Ridge 

plant  was  required  by  the  public  convenience  and  necessity 4 

In  this  case,  petitioners  attack  the  issuance  by  the  Power 
Commission,  acting  under  Section  7  (e)  of  the  Natural  Gras  Act, 
of  a  certificate  of  public  convenience  and  necessity  to  East 
Tennessee  for  the  furnishing  of  natural  gas  to  the  Oak  Ridge 
plant  of  the  Atomic  Energy  Commission,  on  the  ground,  inter 
alia,  that  there  was  no  substantial  evidence  in  the  record  to 
support  the  Power  Commission’s  finding,  prescribed  by  Sec- 

4  In  thus  limiting  this  brief,  we  do  not  intend  to  imply  that  we  think 
the  other  grounds  urged  by  petitioners  are  sound.  On  the  contrary,  we 
believe  that  petitioners’  contentions  are  without  substance  and  that  the 
Power  Commission  acted  properly  in  issuing  the  certificate.  We  have  not, 
however,  discussed  these  additional  contentions  since  they  involve  tech¬ 
nical  aspects  of  the  natural  gas  industry  as  well  as  problems  of  construing 
the  language  of  the  Natural  Gas  Act.  These  matters  are  peculiarly  within 
the  competence  of  the  Power  Commission  and  are,  we  understand,  fully 
treated  in  the  brief  submitted  by  the  Power  Commission. 


10 


tion  7  (e),  that  the  issuance  of  the  certificate  was  required 
by  the  present  or  future  public  convenience  and  necessity5 

(Pet.  Br.  pp.  64-S5). 

A.  In  order  successfully  to  upset  this  finding,  petitioners 
must  discharge  a  very  heavy  burden.  In  the  first  place,  peti¬ 
tioners  must  overcome  the  established  rule  that  “so  long  as  there 
is  a  warrant  in  the  record  for  the  judgment  of  the  expert  body 
it  must  stand.”  Rochester  Tel.  Corp.  v.  United  States,  307 
U.  S.  125,  145-146;  National  Labor  Relations  Board  v.  Hearst 
Publications,  322  U.  S.  Ill,  130-131.  In  addition,  since  the 
Power  Commission’s  finding  under  attack  relates  to  a  deter¬ 
mination  as  to  the  public  convenience  and  necessity,  peti¬ 
tioners  must  also  show  that  that  finding  passed  beyond  the 
limits  of  the  broad  discretion  vested  in  the  Commission  by 
Section  7  (e).  As  the  Supreme  Court  said  in  regard  to  the 
comparable  provision  of  the  Motor  Carrier  Act  (/.  C.  C.  v. 
Parker,  326  U.  S.  60,  65) : 

*  #  *  The  purpose  of  Congress  was  to  leave  to  the 
Commission  authoritatively  to  decide  whether  ad¬ 
ditional  motor  service  would  serve  public  convenience 
and  necessity.  Cf.  Powell  v.  United  States,  300  U.  S. 
276,  287.  This,  of  course,  gives  administrative  discre¬ 
tion  to  the  Commission,  cf.  McLean  Trucking  Co.  v. 
United  States,  321  U.  S.  67, 87-88,  to  draw  its  conclusion 
from  the  infinite  variety  of  circumstances  which  may  oc¬ 
cur  in  specific  instances. 

Because  of  this  broad  discretion,  it  has  become  “well  settled 
that  it  is  for  the  Commission  to  draw  the  conclusion  that  the 

‘Petitioners’  related  contention  that  the  Power  Commission  improperly 
predicated  its  finding  of  public  convenience  and  necessity  “solely  on  the 
basis  of  the  strong  representations  made  by  the  Atomic  Energy  Commis¬ 
sion”  (Pet.  Br.  p.  80)  does  not  call  for  extended  discussion.  The  Power 
Commission  in  its  denial  of  rehearing  pointed  out  the  complete  lack  of 
merit  of  this  contention.  “This  claim,”  the  Commission  said,  “has  reference 
to  language  excerpted  from  the  Commission’s  order  of  May  3,  1949,  is  cited 
out  of  context  and  fails  to  give  proper  effect  to  our  findings  read  as  a  whole. 
When  our  findings  and  order  of  May  3,  1949,  are  read  in  context,  including 
the  reference  and  incorporation  therein  of  our  findings  of  April  7,  1949,  it 
is  clear  that  they  were  reached  upon  consideration  of  the  entire  record” 
(J.  A.  62). 
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present  or  future  public  convenience  and  necessity  either  re¬ 
quires  or  does  not  require  the  granting  of  a  certificate.  Nor¬ 
mally  an  order  granting  a  certificate  may  be  set  aside  only  when 
the  evidence  admits  of  but  one  conclusion,  that  its  granting 
will  not  serve  public  convenience  and  necessity  *  * 
Kentucky  Natural  Gas  Cory.  v.  F.  P.  C.  159  F.  2d  215,  217 
(C.  A.  6).  See,  also.  Department  of  Conservation  v.  F.  P.  C., 
148  F.  2d  746,  750  (C.  A.  5),  certiorari  denied,  326  U.  S.  717; 
Cia  Mexicana  De  Gas  S.  A.  v.  F.  P.  C.,  167  F.  2d  802,  806, 
(C.  A.  5).  Petitioners,  we  submit,  have  been  unable  to  dis¬ 
charge  that  burden  for  the  simple  reason  that  the  evidence  in 
the  record  before  the  Power  Commission  clearly  permitted  the 
conclusion  that  the  issuance  of  the  certificate  was  required  by 
the  public  convenience  and  necessity.® 

B.  Petitioners’  attack  on  the  Power  Commission’s  finding 
is  predicated  on  the  erroneous  assumption  that  a  certificate  of 
public  convenience  and  necessity  may  not  be  issued  in  the  ab¬ 
sence  of  a  showing  that  there  is  an  absolute  necessity  for  the 
service  requested.  Their  contention  appears  to  be  that  since 
the  Oak  Ridge  plant  has  not  yet  had  to  discontinue  operations 
because  of  a  lack  of  coal  as  a  fuel,  the  Atomic  Energy  Commis¬ 
sion  does  not  have  need,  in  an  absolute  sense,  for  natural  gas, 
either  as  an  alternate  or  primary  fuel. 

But  the  phrase  “public  convenience  and  necessity”  does  not 
impose  the  absolute  requirement  envisaged  by  petitioner. 
“The  nouns  in  the  phrase  possess  connotations  which  have 
evolved  from  a  half-century  experience  of  government  in  the 
regulation  of  transportation”  1.  C.  C.  v.  Parker,  326  U.  S.  60, 
65. .  As  a  result  of  the  evolution,  the  phrase  has  an  established 
meaning  far  different  from  that  which  a  summation  of  the  lit¬ 
eral  definitions  of  the  several  words  would  indicate.  See  Mich- 
igan-Wisconsin  Pipe  Line  Co.,  6  FPC  1,  32,  67  PUR  (NS)  427, 

*  The  fact  that  the  Subcommittee  of  Congress’  Joint  Committee  on  Atomic 
Energy  arrived  at  a  different  conclusion  does  not  indicate  that  its  conclusion 
Is  the  only  reasonable  one.  The  problem  is  one  of  judgment  and  evaluation 
and  it  is  a  commonplace  that  in  such  situations  reasonable  people  not  in¬ 
frequently  differ.  Moreover,  careful  examination  of  the  Subcommittee’s 
report  will  reveal  that  its  conclusion  was,  in  part  at  least,  based  on  con¬ 
siderations  different  from  those  which  the  Power  Commission  was  required 
to  consider. 
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456,  affirmed,  sub  nomine,  Panhandle  Eastern  Pipe  Line  Co.  v. 
F.  P.  C.,  83  App.  D.  C.  297,  169  F.  2d  881,  certiorari  denied, 
335  U.  S.  854.  As  stated  in  Wabash  C.  <£  W.  R.  R.  Co.  v.  Com¬ 
merce  Commission  ex  rel.  Jefferson  S.  W.  R.  Co.,  309  Ill.  412, 
418, 141  N.E.  212: 

When  the  statute  requires  a  certificate  of  public  con¬ 
venience  and  necessity  as  a  prerequisite  to  the  construc¬ 
tion  or  extension  of  any  public  utility,  the  word 
“necessity”  is  not  used  in  its  lexicographical  sense  of 
“indispensably  requisite.”  If  it  were,  no  certificate  of 
public  convenience  and  necessity  could  ever  be  granted. 
The  first  telephone  wTas  not  a  public  necessity  under 
such  a  definition,  nor  was  the  first  electric  light.  Even 
the  construction  of  a  waterworks  system  in  a  village  is 
seldom  necessary  though  highly  desirable.  However, 
any  improvement  which  is  highly  important  to  the  pub¬ 
lic  convenience  and  desirable  for  the  public  welfare  may 
be  regarded  as  necessary.  If  it  is  of  sufficient  impor¬ 
tance  to  warrant  the  expense  of  making  it,  it  is  a  public 
necessity. 

See,  also,  San  Diego  &  C.  Ferry  Co.  v.  Railroad  Commission,  210 
Cal.  504,  292  Pac.  640;  Yazoo  &  M.  Valley  R.  Co.  v.  Public 
Service  Commission,  170  La.  441.  128  So.  39;  Canton-East 
Liverpool  Coach  Co.  v.  Public  Utilities  Commission,  123  Ohio 
St.  127,  174  N.  E.  244;  Chicago,  R.  I.  &  P.  R.  Co.  v.  State,  126 
Okla.  48,  258  Pac.  874;  Abbott  v.  Public  Utilities  Commission, 
48  R.  1. 196, 136  Atl.  490.  In  accordance  with  these  standards, 
the  courts  have  approved  findings  of  the  Power  Commission 
that  a  proposed  operation  or  extension  of  service  was  “re¬ 
quired  by  the  present  or  future  public  convenience  and  ne¬ 
cessity,”  where  the  sole  need  shown  was  an  existing  or  poten¬ 
tial  consumer  demand,  domestic  or  commercial,  for  natural  gas 
for  heating  or  cooking  purposes,  without  regard  to  the  avail¬ 
ability  of  other  fuels.  See  Department  of  Conservation  v. 
F.  P.  C.,  148  F.  2d  746  (C.  A.  5) ; 7  cf.  Kentucky  Natural  Gas 


1  The  Department  of  Conservation  case  is  particularly  relevant  here  since 
there  the  Power  Commission’s  issuance  of  a  certificate  was  attacked,  as  peti¬ 
tioners  do  here  (Pet.  Br.  20-30),  on  the  ground  that  the  natural  gas  was 
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Corj).  v.  F.  P.  C.,  159  F.  2d  215  (C.  A.  6) ;  Panhandle  Eastern 
Pipe  Line  Co.  v.  F.  P.  C.f  83  App.  D.  C.  297,  169  F.  2d  881, 
certiorari  denied,  335  U.  S.  854.  Similarly,  the  courts  have 
approved  the  issuance  of  certificate  of  public  convenience  and 
necessity  by  the  Interstate  Commerce  Commission  merely  on 
a  showing  that  the  existing  service  of  the  type  for  which  appli¬ 
cation  for  a  certificate  had  been  made,  was  inadequate  to  fulfill 
the  demands  of  the  public.  See,  e.  g.,  United  States  v.  Pierce 
Auto  Lines,  327  U.  S.  515;  United  States  v.  Detroit  Navigation 
Co.,  326  U.  S.  237;  I.  C.  C.  v.  Parker,  326  U.  S.  60. 

C.  Read  in  light  of  these  standards,  it  seems  clear  that  the 
issuance  of  the  certificate  was  fully  justified  by  the  public  con¬ 
venience  and  necessity.  Here,  the  need  to  be  fulfilled  is  far 
more  important  to  the  nation’s  security  and  defense  than  the 
need  of  a  domestic  or  commercial  customer  who  desires  to  use 
natural  gas  as  a  fuel  because  it  is  cheaper  or  cleaner  than  other 
fuels.  Here,  the  natural  gas  is  to  be  used  as  a  boiler  fuel  at  the 
Atomic  Energy  Commission’s  Oak  Ridge  plant,  the  plant  which 
produces  Uranium  235,  one  of  the  fissionable  materials  used  in 
atomic  weapons.  It  is,  of  course,  redundant  to  point  out  the 
vital,  if  not  critical,  role  of  atomic  bombs  in  our  country’s  arse¬ 
nal  of  weapons  for  defense  against  aggression. 

The  record  shows  that  U-235  is  produced  in  continuous  type 
operation,  which  must  not  be  interrupted  for  any  substantial 
periods  of  time.  Any  cessation  of  the  plant’s  operations  may 
have  the  gravest  consequences  to  the  common  defense  and 
security  of  this  country,  for  it  is  uncertain,  once  operations  have 

to  be  used  as  boiler  fuel  which  the  Department  denominated  as  “an  econom¬ 
ically  wasteful  use”  (148  F.  2d  at  749).  The  court  there  commented  (148 
F.  2d  at  749-750) : 

“*  *  *  Assuming,  without  deciding,  that  the  Commission  could  prop¬ 

erly  consider  as  one  of  the  facts  entering  into  the  granting  or  denial  of  the 
certificates  the  uses  to  which  the  gas  was  to  be  put,  that  is,  that  considera¬ 
tions  of  conservation  had  a  place  in  such  granting  or  refusal,  we  think  it 
quite  plain  that  the  statute  does  not  make  such  matters  determinative.  If, 
therefore,  we  assume,  as  the  petitioners  insist  we  should,  that  it  was  part 
of  the  Commission’s  duty  to  consider,  os  one  of  the  underlying  facts  to  be 
determined,  whether  the  gas  being  taken  is  for  inferior,  and  therefore 
wasteful,  uses,  we  should  still,  upon  this  record,  have  to  decline  to  hold 
that,  in  exercising,  the  Commission  has  abused,  its  powers  under  the  Act. 
*  *  *  Inferior  and  superior  uses  aside,  the  evidence  in  this  case  leaves 
in  no  doubt  that  there  was  a  public  need.” 
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stopped,  how  long  it  would  take  to  get  them  started  again.  As 
stated  by  Mr.  Walter  J.  Williams,  the  Atomic  Energy  Commis¬ 
sion’s  director  of  production  in  his  testimony  before  the  Power 
Commission  (J.  A.  115): 

#  *  *  it  is  necessary  that  this  plant  be  kept  in 

continuous  operation.  It  is  not  like  any  other  manu¬ 
facturing  operation,  it  is  a  plant  that  runs  24  hours  a 
day  every  day  in  the  year,  and  it  has  never  been  shut 
down  for  more  than — that  is  the  whole  sections  of  it — 
for  more  than  a  few  hours,  and  we  just  simply  can’t  shut 
it  down. 

*  #  *  *  * 

#  *  if  we  shut  it  down,  so  far  as  the  security  is 
concerned,  the  production  of  materials,  it  would  be  a 
catastrophe,  because  there  is  a  great  deal  of  doubt  as  to 
how  long  it  would  take  to  get  it  started  again. 

One  of  the  essential  elements  in  this  continuous  operation  is 
a  constant  supply  of  power.  Prior  to  the  use  of  natural  gas,8 
this  power  was  furnished  by  a  large  steam  generating  plant 
using  pulverized  coal-fired  boilers.  While  the  Atomic  Energy 
Commission  has  not  to  date  ever  run  out  of  the  coal  necessary 
to  fire  these  boilers,  Mr.  Williams  further  testified  that  ( J.  A. 
117): 

#  *  *  the  maintenance  of  the  fuel  pile  has  been 
one  of  our  chief  worries,  because  only  if  we  keep  the 
fuel  pile  up  can  we  maintain  continuous  operation  of 
the  gaseous  diffusion  plant.  In  1946,  we  had  built  up 
a  stockpile  of  coal  in  the  early  days  of  operation  when 
the  maximum  requirement  was  not  placed  on  the  plant, 
and  starting  in  August  of  1946  until  August  of  1947, 
with  all  the  efforts  we  could  exert  to  get  fuel  into  Oak 
Ridge,  or  into  the  K-25  plant,  we  managed  to  get  in 
an  average  of  about  40,000  tons  a  month. 

During  that  same  period  we  were  burning  slightly 
over  50,000  tons  per  month.  Our  fuel  pile — that  we 

*  The  pipeline  authorized  by  the  Commission’s  order  of  May  3.  1949,  has 
been  constructed  and  has  been  furnishing  natural  gas  to  the  Oak  Ridge  plant 
since  early  January  1950. 
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used  in  that  period  approximately  120,000  or  130,000 
tons  more  fuel  than  we  could  bring  into  Oak  Ridge  with 
all  the  effort  we  could  exert. 

If  that  condition  had  continued  into  the  winter  of  1947-1948, 
the  Atomic  Energy  Commission  would  have  stopped  opera¬ 
tions  before  the  winter  was  over  (J.  A.  119;  see,  also,  J.  A. 
139-140). 

Mr.  Williams  detailed  the  efforts  which  the  Commission  had 
made  during  this  period  to  obtain  sufficient  coal  (J.  A.  118- 
119): 

There  were  a  number  of  controls  on  that.  We  went 
into  the  territory  to  which  we  were  limited  in  buying 
fuel,  and  tried  to  purchase  fuel  from  all  of  the  mines 
around  there,  whether  it  be  truck  delivery  or  whether  it 
be  delivery  by  coal  car.  We  also  immediately  after 
August  of  1947  were  quite  concerned  that  if  we  had 
the  same  experience  during  the  following  winter,  that 
is  during  the  winter  of  1947-48,  that  we  would  run  out 
of  coal  before  the  winter  was  over,  we  were  to  cease 
operations,  in  other  words,  if  we  had  the  same  experi¬ 
ence.  We  contacted  the  American  Association  of  Rail¬ 
roads,  the  transportation  corps  of  the  United  States 
Army,  and  the  Office  of  Defense  Transportation,  and 
asked  for  assistance  in  getting  coal  cars.  We  found  at 
one  time  that  jve  could  get  the  coal,  but  couldn’t  get 
any  cars  to  deliver  it  in,  because  most  of  the  cars  were 
going  to  the  coast  for  export,  hauling  coal  for  export. 

Mr.  Steelman  informed  us  in  September — I  think 
about  the  16th  or  17th  of  September,  1947 — that  we 
couldn’t  get  any  relief  on  the  car  situation,  that  there 
just  weren’t  any  cars  to  be  had,  but  we  could  have  an 
unlimited  area  in  which  to  buy  fuel.  Then  we  ex¬ 
panded  our  area  and  made  a  deal  with  TVA.  TVA  had 
made  arrangements  at  that  time  to  get  some  coal  by 
barge,  and  we  made  an  arrangement  with  them  whereby 
they  would  divert  to  us  some  of  their  truck  deliveries. 
We  took  advantage  of  that.  We  also  had  a  slight  break 
in  that  the  Office  of  Defense  Transportation,  I  believe 
it  was,  counteracted  a  previous  ruling  it  had  made  that 
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the  cars  would  be  returned  to  the  Southern  Railroads 
rather  than  the  northern  railroads,  as  they  had  been 
before,  so  that  gave  us  a  slight  break.  Then  there  must 
have  been — I  don’t  know  if  this  is  a  fact,  but  it  was 
an  assumption  on  our  part — there  must  have  been  a 
considerable  decrease  in  the  export,  because  we  even¬ 
tually,  before  the  winter  was  over,  managed  to  build 
up  our  stock  pile  and  get  through  all  right.  But  if  we 
had  had  the  same  experience  that  we  had  the  previous  12 
months  with  our  increasing  demands — you  see  at  that 
time  our  demand  was  for  about  50,000,  and  at  the  pres¬ 
ent  time  our  demands  are  for  60,000  or  65,000 — we 
would  have  been  out. 

This  fuel  difficulty,  Mr.  Williams  noted,  arose  out  of  the 
shortage  both  of  coal  and  railroad  cars  (J.  A.  135).  In  answer 
to  the  question  of  Mr.  Tom  J.  McGrath,  representing  petition¬ 
ers  here,  as  to  whether  the  whole  country  was  suffering  from  a 
shortage  of  railroad  cars,  “You  weren’t  the  only  one  having 
difficulty,”  Mr.  Williams  stated  ( J.  A.  136) : 

No,  that  is  what  concerns  us,  and  we  will  probably 
get  the  same  condition  again  when  an  emergency  arises. 

The  possibility  brought  out  by  this  experience,  i.  e.,  that  there 
might  be  a  time  when  through  a  concatenation  of  circumstances 
no  supply  of  coal  would  be  available,  clearly  justified  the  desire 
of  the  Atomic  Energy  Commission 8  as  ’well  as  the  finding  of 
the  Power  Commission  that  natural  gas  should  be  made  avail¬ 
able  to  the  Oak  Ridge  plant  in  the  interest  of  “the  common 

*  Commissioner  Pike  of  the  Atomic  Energy  Commission  in  a  statement  at 
Department  of  Commerce  hearings  on  “Proposed  Program  for  Allotment  of 
Steel  Pipe  to  the  East  Tennessee  Natural  Gas  Company”  (Exh.  6,  J.  A. 
410-411),  commented: 

“The  Commission  has  given  careful  consideration  to  what  measures 
reasonably  would  be  required  in  order  to  assure  the  continued  operation 
of  the  Oak  Ridge  facility  under  emergency  conditions  that  might  arise. 
Among  the  factors  that  have  a  direct  bearing  upon  these  measures  are  the 
vital  character  of  the  need  for  continuous  operation  of  the  Oak  Ridge 
facility,  including  the  steam  generating  plant,  under  emergency  conditions ; 
our  experience  in  the  past  in  attempting  to  build  up  and  maintain  a  reserve 
stockpile  of  coal;  and  the  assurance  that  would  come  from  having  two 
sources  of  fuel  using  two  different  transportation  media.  After  careful  study 
of  this  situation  the  Commission  concluded,  almost  a  year  ago,  that  a  second 
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defense  and  security  of  this  nation  and  accordingly  that  the 
authorization  of  such  service  is  required  by  public  convenience 
and  necessity”  (J.  A.  33). 10  It  is  true,  as  petitioners  point  out 
(Pet.  Br.  p.  74),  that  at  the  time  of  the  hearing  there  was 
no  shortage  of  coal  or  cars  for  transporting  it.  But  in  dealing 
with  such  an  important  aspect  of  our  security,  the  thinking 
in  regard  thereto  must  be  not  merely  in  terms  of  normal  times 
or  even  of  ordinary  emergencies  but  rather  in  terms  of  guard¬ 
ing  against  breakdown  in  extraordinary  emergencies. 

It  is  tautological  to  say  that  continued  availability  of  coal  is 
dependent  upon  its  production  by  the  coal  miners  as  well  as 
operation  of  railroads.  The  court  undoubtedly  is  fully  aware 
of  the  fact  that  in  recent  years  it  has  not  been  uncommon  for 
the  miners,  even  in  stress  of  great  national  emergency,  to  refuse 
to  mine  coal  until  their  wage  demands  are  satisfied  despite  not 
only  the  threat  of,  but  actual,  governmental  intervention. 
Similarly,  there  have  been  periods  when  the  continued  opera¬ 
tion  of  the  railroads  has  been  in  doubt  as  the  result  of  a 
threatened  strike  of  the  Railway  Brotherhoods.  Moreover, 
during  World  War  II  and  for  years  thereafter,  there  has  been 
a  shortage  of  coal  cars  which  limited  the  amount  of  coal  which 
would  be  made  available  for  consumption.  Finally,  if  we 

source  of  fuel,  namely  natural  gas,  should  be  obtained  for  the  Oak  Ridge 
plant” 

He  further  stated  in  a  letter  to  the  Subcommittee  of  the  Joint  Committee  on 
Atomic  Energy  ( J.  A.  49)  : 

“We  recognize  that  our  action  to  obtain  natural  gas  for  the  K-25  plant 
may  be  viewed  as  an  excess  amount  of  caution.  We  firmly  believe,  how¬ 
ever,  the  position  of  the  K-25  plant  in  the  atomic-energy  program  and  the 
vital  necessity  of  the  plant’s  continuous  operation  warrants  and  demands 
the  present  plan  of  having  both  a  stock  pile  of  coal  and  a  supply  of  natural 
gas  available  at  Oak  Ridge.  In  summary,  we  believe  that  by  having  both 
coal  and  gas,  we  have,  in  effect,  “two  strings  to  our  bow,”  and  as  a  result 
have  materially  increased  the  security  of  the  plant  at  less  cost  to  the  Com¬ 
mission  than  if  we  relied  solely  on  coal.” 

”  The  Power  Commission  was  singularly  impressed  by  the  desirability  that 
natural  gas  be  made  available  to  Oak  Ridge.  This  is  clear  from  its  order 
of  April  7,  1949,  setting  down  for  almost  immediate  hearing  the  matters 
which  prevented  it  from  issuing  the  certificate  forthwith,  as  well  as  from 
its  expressed  opinion  that  It  should  do  everything  in  its  power  to  explore 
the  possibilities  for  making  the  gas  available  as  soon  as  possible,  including 
the  possibility  of  allocation  among  other  customers  of  Tennessee  Gas.  See 
supra  pp.  4-5. 
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should  be  called  upon  again  to  defend  our  Nation  from  aggres¬ 
sion,  at  which  time  the  continued  operation  of  the  Oak  Ridge 
plant  would,  if  possible,  be  more  essential  than  it  is  today, 
there  is  the  danger  that  through  sabotage,  or  otherwise,  the 
means  of  transporting  coal  to  Oak  Ridge  be  knocked  out  for 
indefinite  periods  of  time.  In  view  of  these  considerations,  it 
seems  clear  that  an  operation  so  essential  as  the  production  of 
atomic  weapons  should  not  be  required  to  rely  solely  upon  coal 
but  should  have  access  to  another  source  of  fuel.  By  making 
available  to  Oak  Ridge  two  sources  of  fuel  using  different 
media  of  transportation,  the  Atomic  Energy  Commission — and 
the  Nation — would  have  a  far  greater  degree  of  security  and 
protection.11 

Petitioners  claim  that  the  Atomic  Energy  Commission’s  ex¬ 
perience  with  coal  from  August  194&- August  1947  does  not 
indicate  any  need  for  an  alternate  source  of  fuel  (Pet.  Br. 
74-77).  They  contend  in  effect  that  the  Commission  failed  to 
exhaust  every  means  available  to  increase  the  deliveries  of  coal 
and  that  if  it  had,  the  stockpile  of  coal  would  not  have  de¬ 
pleted.  Moreover,  they  urge  that  the  Commission  has  ade¬ 
quate  acreage  to  set  up  an  almost  limitless  stockpile  of  coal. 
By  these  contentions,  petitioners  attempt  to  demonstrate  that 
there  is  no  necessity,  in  an  absolute  sense,  for  natural  gas.  But, 
as  we  have  already  shown,  supra,  pp.  11-13,  the  phrase  “public 
convenience  and  necessity”  does  not  require  any  showing  of  ne¬ 
cessity  in  the  absolute  sense.  In  any  case,  we  think  that  an 
operation  so  fundamental  to  our  Nation’s  survival,  should  be 
given  as  much  assurance  as  possible  that  it  will  be  able  to  per¬ 
form  its  functions  in  any  and  all  situations.  Accordingly,  since 
the  making  of  natural  gas  available  will  help  give  that  assur¬ 
ance,  the  Power  Commission  was  fully  justified  in  finding  that 
the  pipeline  proposed  to  furnish  that  gas  was  “required  by  the 
present  or  future  public  convenience  and  necessity.” 

“While  the  Atomic  Energy  Commission  must  use  natural  gas.  If  made 
available,  as  the  primary  fuel  because  of  the  volatile  nature  of  natural  gas 
and  the  limitations  of  its  storage,  the  Commission’s  boilers  will  be  so  set  up 
that  they  can  use  combination  of  natural  gas  and  coal,  or  coal  alone,  as  well 
as  natural  gas.  A  standby  stockpile  of  coal  would  be  kept  for  use  in  the 
event  of  any  interruption  in  the  supply  of  natural  gas.  See,  J.  A.  119-121. 
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CONCLUSION 

The  Power  Commissi  on  properly  found  that  the  proposed 
pipeline  to  furnish  natural  gas  to  the  Oak  Ridge  plant  was  “re¬ 
quired  by  the  present  or  future  public  convenience  and  ne¬ 
cessity/’  as  prescribed  by  Section  7  (e)  of  the  Natural  Gas  Act. 
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